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Highlights 


5851-  The  President  releases  executive  orders  and  a 

5857  proclamation  (5  documents) 

6358  Hostage  Relief  State,  upon  authorization  by  the 
President,  proposes  to  issue  regulation,  providing 
for  assistance  to  American  hostages  and  members 
of  their  families  and  households;  comments  by 
3-23-81  (Part  XI  of  this  issue] 

6266  Food  Relief  Programs  USDA/FNS  reorganizes 
final  rule  regarding  Summer  Food  Service  Program 
for  children;  effective  1-1-81  (Part  IV  of  this  issue) 

6296  Medicare  HHS/HCFA  proposes  certification  of 
medicare  supplemental  health  insurance  policies; 
comments  by  3-23-81  (Part  V  of  this  issue) 

6310  Food  Stamps  USDA/FNS  publishes  procedures 
and  requirements  for  State  agencies  to  follow  to 
administer  the  Food  Stamp  Program;  effective 
2-20-81  (Part  VI  of  this  issue) 

6114  Veterans  VA  publishes  statements  of  procedures 
implementing  provisions  of  the  Veterans’ 
Rehabilitation  and  Education  Amendments  of  1980; 
comments  by  2-19-81 
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Highlights 


6134  Lead  Labor/ OSHA  publishes  supplemental 

statement  of  reasons  and  amendment  of  standard 
regarding  occupational  exposure  to  lead;  effective 

2- 20-81  (Part  II  of  this  issue) 

6322  Education  ED  publishes  regulations  regarding 

certain  educational  programs  concerning  a  student’s 
cost  of  attendance  at  school;  comments  by  3-23-81 
(Part  VII  of  this  issue] 

6029  Grant  Programs— Food  Stamps  USDA/FNS  gives 

notice  of  availability  of  fiscal  year  1981  funds  for 
demonstration,  research,  and  evaluation  grants 
related  to  Food  Stamp  Program  operations;  apply  by 

3- 23-81  ' 

6019  income  Tax  Treasiu^/IRS  publishes  extension  of 
time  for  comments  to  2-17-81,  regarding  payments 
to  foreign  countries  for  oil  and  gas  that  are  not 
considered  taxes 

6019  Income  Tax  Treasury/IRS  releases  proposal 

regarding  limitation  on  foreign  tax  credit  for  foreign 
oil  and  gas  taxes;  comments  by  2-17-81 

6018  Income  Tax  Treasury/IRS  extends  time  for 
comments  to  2-17-81,  regarding  limitation  on 
foreign  tax  credit  for  foreign  oil  and  gas  taxes 

Privacy  Act  Documents 

6426  DOD 

6112  SSS 

6113  Treasiuy 

6075  HUD/Sec'y 

6125  Sunshine  Act  Meetings 

Separate  Parts  of  This  Issue 

6134  Part  II,  Labor/OSHA 

6230  Part  III,  Commerce/Sec’y 

6266  Part  IV,  USDA/FNS 

6296  Part  V,  HHS/HCFA 

6310  Part  VI,  USDA/FNS 

6322  Part  VII,  ED 

6334  Part  VIII,  DOT/UMTA 

6338  Part  IX,  USDA/FNS 

6354  Part  X,  HHS/PHS 

6358  Part  XI,  State 

6364  Part  XII,  0MB 

6426  Part  XIII,  DOD/Sec’y 
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The  President 

EXECUTIVE  ORDERS 

5854  Central  Intelligence  Agency  Retirement  and 
Disability  System  (EO  12273] 

5857  Design  Liaison  Council  (EO  12275) 

5853  Foreign  Service  Retirement  and  Disability  System 
(EO  12272) 

5855  Military  pay  and  allowances  (EO  12274] 

5851  Suspension  in  part  of  the  tariff  concessions  on 

certain  lead  products,  modification  (Proc.  4817] 

Executive  Agencies 
Agricuiturai  Marketing  Service 
RULES 

5859  Oranges,  grapefruit,  tangerines,  and  tangelos  grown 
in  Florida 

5859  Oranges  (navel)  grown  in  Arizona  and  California 

Agricultural  Stabilization  and  Conservation 
Service 

RULES 

Export  programs: 

5860  Feed  grains;  CFR  Part  removed 

5860  Flaxseed  and  linseed  oil;  CFR  Part  removed 


Agriculture  Department 

See  also  Agricultural  Marketing  Service; 
Agricultural  Stabilization  and  Conservation 
Service;  Animal  and  Plant  Health  Inspection 
Service;  Food  and  Nutrition  Service;  Forest  Service. 
NOTICES 

Committees;  establishment,  renewals,  terminations, 
etc.: 

6031  Human  Nutrition  Board  of  Scientific  Coimselors 

Animal  and  Plant  Health  Inspection  Service 

RULES 

Livestock  and  poultry  quarantine: 

5861  Brucellosis;  correction 

Arms  Control  and  Disarmament  Agency 

NOTICES 

Committees;  establishment,  renewals,  terminations, 
etc.: 

6031  General  Advisory  Committee 

Arts  and  Humanities,  National  Foundation 

NOTICES 

Meetings: 

6106  Museum  Advisory  Panel 

6106  Partnership  Panel  Office 

Civil  Aeronautics  Board 

NOTICES 
Hearings,  etc.: 

6031  Former  large  irregular  air  service  investigation  et 

al. 

6125  Meetings;  Sunshine  Act  (2  documents] 


Commerce  Department 

See  also  International  Trade  Administration; 
Maritime  Administration. 

NOTICES 

Laboratory  Accreditation  Program,  National 
Voluntary: 

6230  Thermal  insulation,  concrete,  and  carpet; 
quarterly  report 

Commodity  Futures  Trading  Commission 

NOTICES 

Futures  contracts,  proposed;  availability: 

6032  Chicago  Mercantile  Exchange;  20-year  U.S. 
Treasury  bond 

Consumer  Product  Safety  Commission 

PROPOSED  RULES 

6016  Coal  and  wood  burning  appliances;  performance 
provision  and  technical  data;  extension  of  time 

Defense  Department 

See  also  Navy  Department. 

RULES 

5956  American  Forces  Radio  and  Television  Service 
(AFRTS);  policy,  responsibilities,  information 
requirements,  management  and  operations 
NOTICES 

6426  Privacy  Act;  systems  of  records;  annual  publication 

Economic  Regulatory  Administration 

RULES 

Petroleum  allocation  and  price  regulations: 

5864  Crude  oil,  newly  discovered;  verification 
requirements,  etc.;  interpretation 
PROPOSED  RULES 

Petroleum  allocation  and  price  regulations: 

6014  Alaska  North  Slope  crude  oil  entitlements;  intent 
to  defer  issuance  of  final  rules 
NOTICES 
Meetings: 

6035  National  Petroleum  Council 

Education  Department 

RULES 

Postsecondary  education: 

6322  National  direct  student  loan  program,  etc.;  cost 
of  attendance  calculation 

r  Employment  and  Training  Administration 
PROPOSED  RULES 
•  Employment  service  system: 

6017  Veterans  preference  indicators;  compliance 
levels,  1981  FY 

Employment  Standards  Administration 

RULES 

5876  Federal  service  contract  labor  standards;  treatment 
of  concession  contracts  under  Service  Contract 
Act;  republication 
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Energy  Department 

See  also  Economic  Regulatory  Administration; 
Energy  Information  Administration;  Federal  Energy 
Regulatory  Commission. 

NOTICES 

6033  Accounts,  overdue;  interest  rates  change 
International  atomic  energy  agreements;  civil  uses; 
subsequent  arrangements: 

6034  European  Atomic  Energy  Community  (2 
documents] 

6035  European  Atomic  Energy  Community  and 
Norway 

6034  European  Atomic  Energy  Community  and 

Switzerland 
6034  Japan 

Energy  Information  Administration 

NOTICES 

6036  Natural  gas,  high  cost;  alternative  fuel  price 
ceilings  and  incremental  price  threshold 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States,  etc.: 

5965  California 

5980  Rhode  Island 
Conduct  standards: 

5962  Financial  disclosure  statements  and  procedures 

for  administrative  enforcement  of  post¬ 
employment  restrictions 
Pesticide  chemicals  in  or  on  raw  agricultural 
commodities;  tolerances  and  exemptions,  etc.: 

5981  1-Naphthaleneacetic  acid;  correction 

5980  Polyamide  polymer  derived  from  sebacic  acid 
Toxic  substances: 

5981  Chlorofluoroalkanes,  fully  halogenated;  essential 
use  exemption  for  spinnerette  release  agents 

PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States,  etc.: 

6021  Oregon;  advance  notice 

Toxic  substances: 

6019  Chlorofluoroalkanes,  fully  halogenated;  essential 

use  exemption  for  pharmaceutical  rotary  tablet 
press  punch  lubricants 

6021  N-methanesulfonyl-p- toluene  sulfonamide; 

significant  new  uses;  meeting 
NOTICES 

Air  quality;  prevention  of  significant  deterioration 
(PSD): 

6064  Permit  approvals 

Pesticide  registration,  cancellation,  etc.: 

6062  Lontrel  205  herbicide 

Pesticides;  emergency  exemption  applications: 

6059  Benomyl 

6062,  Chlorofluorocarbons  (2  documents) 

6063 

6060  Fen  valerate 

6061  Mesurol 

6063  Napropamide 

Pesticides;  experimental  use  permit  applications; 

6065  Monsanto  Co.  et  al. 

Pesticides;  temporary  tolerances: 

6066  Rohm  &  Haas  Co. 

6067  Uniroyal  Chemical 

Pesticides;  tolerances  in  animal  feeds  and  human 
food: 

6061  Monsanto  Co.  et  al. 

Toxic  and  hazardous  substances  control: 

6065  Premanufacture  notices  receipts 


Federal  Communications  Commission 

RULES 

Common  carrier  services: 

5984  Second  computer  inquiry  (telephone 

deregulation);  reconsideration  and  clarification 
PROPOSED  RULES 

Common  carrier  services:  ^ 

6025  MTS  and  WATS  market  structure;  interstate 

telecommunications  services  entry  policy  and 
Alaska  submarket  inquiry;  extension  of  time 
Television  broadcasting: 

6025  Cable  television;  addition  to  Huntsville-Decatur, 

Ala.,  market;  denial 

Federal  Deposit  Insurance  Corporation 

NOTICES 

6125  Meetings;  Sunshine  Act 

Securities  suspension  of  trading: 

6067  Farmers  Bank  of  Delaware 


Federal  Energy  Regulatory  Commission 

NOTICES 

Hearings,  etc.: 

6038  Arizona  Public  Service  Co.  (2  documents] 

6038  Central  Illinois  Light  Co. 

6039  Columbia  Irrigation  District 

6039  Continental  Hydro  Corp. 

6040  Edison  Sault  Electric  Co. 

6040  Henwood  Associates,  Inc.,  et  al. 

6041  Illinois  Power  Co. 

6046  Indiana  &  Michigan  Electric  Co. 

6042  Mississippi  Power  Co. 

6043  Mitchell  Energy  Co.,  Inc.  (2  documents) 

6041  Moore’s  Arco 

6042  Northern  States  Power  Co. 

6042  Pacific  Gas  &  Electric  Co. 

6045  Shawano,  Wis.,  et  al. 

6044  South  Carolina  Electric  &  Gas  Co. 

6126  Meetings;  Sunshine  Act  (2  documents) 

Natural  Gas  Policy  Act  of  1978: 

6049,  Jurisdiction  agency  determinations  (2  documents) 

6055 

Small  power  production  facilities;  qualifying  status; 
certiRcation  applications,  etc.: 

6038  Canners  Steam  Co. 

6044  Occidental  Geothermal,  Inc. 

6042  Sea  World 


Federal  Home  Loan  Bank  Board 

NOTICES 

6127  Meetings;  Sunshine  Act 

Federal  Maritime  Commission 

NOTICES 

6127  Meetings;  Sunshine  Act  (2  documents) 

Federal  Mine  Safety  and  Health  Review 
Commission 

NOTICES 

6127  Meetings;  Sunshine  Act 

Federal  Reserve  System 

RULES 

Authority  delegations: 

5862  Banking  Supervision  and  Regulation  Division, 
Director;  applications  to  acquire  failing  banks, 
approval 
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5863  Banking  Supervision  and  Regulation  Division, 
Director,  modifications  of  commitments  and 
conditions 

5861  Federal  Reserve  Banks;  agreements  of 
nonmember  banks  wishing  to  extend  credit  in 
connection  with  securities  transactions 

5862  Federal  Reserve  Banks;  branch  applications, 
approval 

Procedure  rules: 

5861  Applications;  community  reinvestment;  waiver 

for  applications  requiring  immediate  or 
expeditious  action 
NOTICES 

Applications,  etc.: 

6068  Citizens  Bancshares,  Inc. 

6068  El  Pueblo  Bancorporation 

6068  First  Blackwell  Bancshares,  Inc. 

6068  First  Kansas  Bancgroup,  Inc. 

6067  Hawkeye  Bancorporation 

6069  Henry  County  Bancorp,  Inc. 

6069  Montfort  Bancorporation,  Inc. 

6069  Southeast  Capital  Corporation 

6069  Southwest  Texas  Bankers,  Inc. 

6069  Valley  Bank  Holding  Co. 

6070  Weldon  Bancshares,  Inc. 

Bank  holding  companies;  proposed  de  novo 
nonbank  activities: 

6067  First  Mississippi  National  Corp. 

Federal  Trade  Commission 
PROPOSED  RULES 
Prohibited  trade  practices: 

6014  Godfrey  Co. 

NOTICES 

Premerger  notiHcation  waiting  periods;  early 
terminations: 

6070  El  Corte  Ingles,  S.A. 

Fish  and  Wildlife  Service 

RULES 

Hunting: 

6013  White  River  National  Wildlife  Refuge,  Ark.  et  al. 

Food  and  Nutrition  Service 

RULES 

Child  nutrition  programs: 

6338  Commodity  supplemental  food  program;  final 
rule 

6266  Summer  food  service  program;  reorganization 
and  revision 
Food  stamp  program; 

6310  Food  Stamp  Act  of  1977;  State  plans  of 
operations 
NOTICES 

Food  stamp  program: 

6029  Demonstration,  research  and  evaluation  projects; 
Fiscal  year  1981  funds 

Forest  Service 

NOTICES 

Meetings: 

6030  Gila  National'Forest  Grazing  Advisory  Board 

General  Accounting  Office 

NOTICES 

6070  Regulatory  reports  review;  proposals,  approvals, 
violations,  etc.  (FCC) 


General  Service  Administration 

RULES 

Procurement: 

5982  Contract  clauses;  shelf-life  items,  “age-on- 

delivery”  type  clauses  and  update  solicitation 
cover  page  notices  and  miscellaneous  text 

Geological  Survey 

NOTICES 

Tar  sand  areas,  designation: 

6077,  Utah  (6  documents) 

6078 

Health  and  Human  Services  Department 

See  Health  Care  Financing  Administration;  Health 
Resources  Administration;  National  Institutes  of 
Health;  Public  Health  Service;  Social  Security 
Administration. 

Health  Care  Financing  Administration 

PROPOSED  RULES 

Medicare: 

6296  Special  programs  and  projects;  certification  of 

supplemental  health  insurance  (Medigap)  policies 

Health  Resources  Administration 

NOTICES 

Meetings;  advisory  committees: 

6070  February 

Heritage  Conservation  and  Recreation  Service 

NOTICES 

6078  National  wild  and  scenic  rivers  system;  State- 
administered  rivers;  correction 

Housing  and  Urban  Development  Department 

NOTICES 

6075  Privacy  Act;  systems  of  records 

Immigration  and  Naturalization  Service 

RULES 

5861  Naturalization  petitions,  preliminary  examinations; 
designation  of  examiners;  correction 

Interior  Department 

See  Fish  and  Wildlife  Service;  Geological  Survey; 
Heritage  Conservation  and  Recreation  Service; 
Land  Management  Bureau;  Surface  Mining 
Reclamation  and  Enforcement  Office. 

Internal  Revenue  Service 
PROPOSED  RULES 
Income  taxes: 

6019  Foreign  countries;  payments  for  oil  and  gas  that 
are  not  considered  taxes;  extension  of  time 
6018  Foreign  tax  credit  limitation  for  foreign  oil  and 
gas  taxes;  extension  of  time 

international  Trade  Administration 

RULES 

Export  licensing: 

5864  Foreign  policy  control  expansion;  computers 
exported  to  government  consignees  in  South 
AMca  and  Namibia;  interim;  correction 

5865  Short  supply  controls;  consideration  of 
applications  for  exceptions,  criteria 
establishment;  interim  rule  and  request  for 
comments 


1 

VI 

Federal  Register  /  VoL  46,  No.  13  /  Wednesday,  January  21, 1981  /  Contents 

Interstate  Commerce  Commission 

6072 

Clinical  Applications  and  Prevention  Advisory 

NOTICES 

Committee 

6079 

Motor  carrier  industry;  minority  participation;  issue 

6073 

Clinical  Cancer  Program  Project  and  Cancer 

proper,  meeting,  and  inquiry 

Support  Review  Committee 

Motor  carriers; 

6073 

General  Clinical  Research  Centers  Committee 

'  6082, 

Finance  applications  (2  documents) 

6073 

Minority  Access  to  Research  Careers,  Review 

6084 

Committee 

6085 

Permanent  authority  applications 

6073 

Research  Grants  Division,  study  sections 

6088 

Permanent  authority  applications;  correction 

6071 

Sickle  Cell  Disease'Advisory  Committee 

6088 

Temporary  authority  applications 

6082, 

6088 

Temporary  authority  applications;  correction  (2 
documents) 

National  Railroad  Passenger  Corporation 

NOTICES 

Meetings;  Sunshine  Act 

6086 

Railroad  operation,  acquisition,  construction,  etc.: 
Norfolk  &  Western  Railway  Co.  et  al. 

6128 

Justice  Department 

See  Immigration  and  Naturalization  Service. 

Navy  Department 

RULES 

Navigation;  COLRES  compliance  exemptions: 

Labor  Department 

See  also  Employment  and  Training  Administration; 

5962 

USNS  Mohawk 

Employment  Standards  Administration;  Mine 

Nuclear  Regulatory  Commission 

Safety  and  Health  Administration;  Occupational 

NOTICES 

Safety  and  Health  Administration;  Pension  and 

Applications,  etc.: 

Welfare  Benefit  Programs  Office. 

6106 

Duke  Power  Co. 

PROPOSED  RULES 

6106 

University  of  California  Regents 

6019 

Service  Contract  Appeals  Board;  withdrawn 

Meetings: 

republication 

6107 

Reactor  Safeguards  Advisory  Committee 

6107 

Three  Mile  Island  Unit  2  Decontamination 

Land  Management  Bureau 

NOTICES 

Advisory  Panel 

Environmental  statements;  availability,  etc.: 

Occupational  Safety  and  Health  Administration 

6078 

La  Sal  pipeline  right-of-way  (ROW),  Colorado 

RULES 

and  Wyoming;  scoping  meetings 

5878 

Carcinogens,  potential  occupational;  identification, 
classification,  and  regulations;  significance  of  risk; 

Management  and  Budget  Office 

republication 

NOTICES 

Health  and  safety  standards: 

6364 

Budget  rescissions  and  deferrals 

6134 

Lead;  occupational  exposure  standards 

Maritime  Administration 

Pension  and  Welfare  Benefit  Programs  Office 

NOTICES 

RULES 

Applications,  etc.: 

Reporting  and  disclosures  requirements: 

6031 

Aeron  Marine  Shipping  Co.  et  al. 

5882 

Health  maintenance  organizations;  limited  relief 
from  requirements 

Metric  Board 

NOTICES 

Personnel  Management  Office 

6127, 

Meetings;  Sunshine  Act  (6  documents) 

PROPOSED  RULES 

6128 

Procurement: 

6022 

Health  benefit  plans  for  Federal  employees; 

Mine  Safety  and  Health  Administration 

RULES 

advance  notice 

Coal  mine  health  and  safety: 

Public  Health  Service 

5885 

Miners  with  pneumoconiosis  employed  at 

RULES 

underground  coal  mines;  work  options  and 

Health  maintenance  organizations; 

sampling  procedures;  correction 

6354 

Information  disclosure  requirements 

NOTICES 

National  Council  on  Educational  Research 

Meetings: 

NOTICES 

6075 

Toxicology  Program,  National;  Scientific 

6128 

Meetings;  Sunshine  Act 

Counselors  Board 

Securities  and  Exchange  Commission 

National  Institutes  of  Health 

RULES 

NOTICES 

5867 

Electric  utility  companies;  acquisitions  of  voting 

Meetings: 

securities  of  electric  generation  or  transmission 

6071 

Biotechnology  Resources  Review  Committee 

companies,  and  holding  company  exemption 

6072 

Cancer  Clinical  Investigation  Review  Committee 

NOTICES 

6072 

Cancer  Institute,  National;  Board  of  Scientific 

Hearings,  etc.: 

Counselors 

6107 

Hamilton  High  Yield  Fund,  Inc. 

s 
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6108  McDonald  Money  Market  Fund,  Inc. 

6110  Twentieth  Century  Investors,  Inc.,  et  al. 

6129  Meetings;  Sunshine  Act  (2  documents) 

Self-regulatory  organizations;  proposed  rule 
changes: 

6109  Pacific  Stock  Exchange 

Selective  Service  System 

NOTICES 

6112  Privacy  Act;  systems  of  records 

Small  Business  Administration 

NOTICES 

Applications,  etc.: 

6112  Vanguard  Investment  Co.,  Inc. 

Social  Security  Administration 

RULES 

Supplemental  security  income: 

5870  Reporting  requirements 

State  Department 
PROPOSED  RULES 
6358  Hostage  relief 
NOTICES 

Passports,  foreign;  validity: 

6113  New  Zealand  and  Senegal 

Surface  Mining  Reclamation  and  Enforcement 
Office 

RULES 

Permanent  program  submission;  various  States: 

5885  Iowa 

5892  Kansas 

5899  Utah 

5915  West  Virginia 

Transportation  Department 

See  also  Urban  Mass  Transportation 

Administration 

RULES 

Organization,  functions,  and  authority  delegations: 
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Title  3 —  Proclamation  4817  of  January  16,  1981 

The  President  Proclamation  To  Modify  the  Suspension  in  Part  of  the  Tariff 

Concessions  on  Certain  Lead  Products 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

1.  On  October  31,  1979,  under  the  authority  of  section  101(a)(1)  of  the  Trade 
Act  of  1974  (the  Trade  Act)  (19  U.S.C.  2111(a)(1)),  the  United  States  entered 
into  a  trade  agreement  with  the  United  Mexican  States  (Mexico)  containing 
certain  tariff  concessions  by  the  United  States.  These  tariff  concessions  were 
implemented  by  Proclamation  No.  4707  of  December  11,  1979,  beginning 
January  1,  1980.  This  agreement  provides  that,  under  certain  circumstances 
which  now  exist,  the  United  States  may  suspend  or  withdraw  these  conces¬ 
sions  in  whole  or  in  part. 

2.  An  expectation,  which  this  agreement  stated  to  be  the  basis  for  the  United 
States  concessions  therein,  not  having  materialized,  and  only  partially  equiva¬ 
lent  substitute  concessions  having  been  received  from  Mexico,  the  President, 
by  Proclamation  4792  of  September  15, 1980  (45  Fed.  Reg.  61589],  suspended  in 
part  tariff  concessions  which  were  granted  to  Mexico  in  the  October  31,  1979 
agreement  because  adequate  substitute  compensatory  concessions  had  not 
been  provided  by  Mexico  at  that  time. 

3.  In  view  of  the  temporary  modification  of  the  rate  of  duty  on  imwrought  lead 
other  than  lead  bullion  by  section  114  of  Public  Law  96-609,  of  December  28, 
1980,  and  of  the  extent  of  concessions  which  have  been  received  from  Mexico, 
I  determine  that  the  suspension  of  the  concessions  under  the  Agreement  of 
October  31, 1979  should  be  modified  as  set  forth  below. 

NOW,  THEREFORE.  I,  JIMMY  CARTER.  President  of  the  United  States  of 
America,  acting  under  the  authority  vested  in  me  by  the  Constitution  and  the 
statutes  of  the  United  States,  including  sections  125  and  604  of  the  Trade  Act 
(19  U.S.C.  2135  and  2483),  do  proclaim  that: 

The  tariff  concessions  proclaimed  by  Proclamation  No.  4707  on  litharge  and 
red  lead  provided  for  in  items  473.52  and  473.56  of  the  Tariff  Schedules  of  the 
United  States  (19  U.S.C.  1202),  (in  the  case  of  litharge  as  partially  suspended 
by  Proclamation  4792)  are  suspended  as  set  forth  in  the  Aimex  of  this 
proclamation. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  sixteenth  day  of 
January,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-one,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  fifth. 
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ANNEX 

Part  2D  of  the  Appendix  to  the  Tariff  Schedules  of  the  United  States 
is  modified  to  read  as  follows: 


Effective 

Item  Articles  Rates  of  Duty  Period 

1  2 


Subpart  D. -Temporary 
Duties, 
Pursuant  to 
Section  125 
of  the  Trade 
Act  of  1974 

Subpart  D  headnote: 


1.  Any  article 
described  in  the 
provisions  of  this 
subpart,  if  entered 
during  the  period 
specified  in  the  last 
column,  is  subject  to 
duty  at  the  rate  set 
forth  herein  in  lieu 
of  the  rate  provided 
therefor  in  schedules 
1  to  8,  inclusive. 

948.10  Litharge  (provided  for  in 

item  473.52)  . 3%  ad  No  change  On  and  after 

val.  or  1/19/81 

such 
other 
rate  as 
may  be 
proclaimed 
by  the 
President 

948.12  Red  lead  (provided  for  in 

item  473.56)  . 3.4%  No  change 

ad  val. 
or  such 
other 
rate  as 
may  be 
proclaimed 
by  the 
President 


On  and  after 
1/19/81 


(FR  Doc.  81-2331 
Filed  1-19-81;  10:19  am] 
Billing  code  3195-01-M 
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Executive  Order  12272  of  January  16,  1981 

Foreign  Service  Retirement  and  Disability  System 


[FR  Doc.  81-2322 
Filed  1-19-81;  10-.20  am] 
Billing  code  319S-01-M 


By  the  authority  vested  in  me  as  President  of  the  United  States  of  America  by 
Section  805  of  the  Foreign  Service  Act  of  1946,  as  amended  (22  U.S.C.  1065), 
and  in  order  to  further  conform  the  Foreign  Service  Retirement  and  Disability 
System  to  the  Civil  Service  Retirement  and  Disability  System,  it  is  hereby 
ordered  as  follows: 


1-101.  Section  882(c)  of  the  Foreign  Service  Act  of  1946,  as  amended  (22 
U.S.C.  1121(c)),  shall  be  deemed  to  be  amended  (a)  by  striking  out  paragraph 
(1)  thereof,  and  (b)  by  inserting  in  lieu  thereof  the  provisions  of  Section 
8340(c)(1)  of  Title  5  of  the  United  States  Code. 

1-102.  The  amendment  made  by  subsection  l-lOl(a)  hereof  shall  apply  with 
respect  to  annuities  conunencing  after  January  19, 1981. 


THE  WHITE  HOUSE, 
January  16,  1981. 
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Executive  Order  12273  of  January  16,  1981 

Central  Intelligence  Agency  Retirement  and  Disability  System 


[FR  Doc.  Bl-2333 
Filed  1-19-81:  10:21  am] 
Billing  code  319S-01-M 


By  the  authority  vested  in  me  as  President  of  the  United  States  of  America  by 
Section  292  of  the  Central  Intelligence  Agency  Retirement  Act  of  1964  for 
Certain  Employees,  as  amended  (50  U.S.C.  403  note),  and  in  order  to  further 
conform  the  Central  Intelligence*  Agency  Retirement  and  Disability  System  to 
certain  amendments  to  the  Civil  Service  Retirement  and  Disability  System,  it 
is  hereby  ordered  as  follows: 

1-101.  Section  291(b]  of  the  Central  Intelligence  Agency  Retirement  Act  of  1964 
for  Certain  Employees,  as  amended,  shall  be  deemed  to  be  amended  (a)  by 
striking  out  paragraph  (1)  thereof,  and  (b)  by  inserting  in  lieu  thereof  the 
following: 

“(1)  The  first  cost-of-living  increase  (if  any)  made  to  an  annuity  which  is 
payable  from  the  Central  Intelligence  Agency  Retirement  and  Disability  Fund 
to  a  participant  who  retires,  or  to  the  widow  or  widower  of  a  deceased 
participant,  shall  be  equal  to  the  product  (adjusted  to  the  nearest  of  Vio  of  one 
percent)  of: 

a.  Ve  of  the  applicable  percent  change  computed  under  subsection  (a)  of  this 
Section,  multiplied  by 

b.  the  number  of  full  months  for  which  the  annuity  was  payable  from  the  Fund 
before  the  effective  date  of  the  increase  (counting  any  portion  of  a  month  as  a 
full  month).”. 


1-102.  The  amendment  made  by  subsection  l-lOl(a)  hereof  shall  apply  with 
respect  to  annuities  commencing  after  January  19, 1981. 


THE  WHITE  HOUSE, 
January  16,  1981, 
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Executive  Order  12274  of  January  16,  1981 

Military  Pay  and  Allowances 


By  the  authority  vested  in  me  as  President  and  as  Commander  in  Chief  of  the 
Armed  Forces  of  the  United  States  of  America  by  Sections  301c.  305a,  and  403 
of  Title  37  of  the  United  States  Code,  and  in  order  to  implement  incentive  pay 
for  submarine  duty  for  Navy  enlisted  members  and  officers,  to  implement 
special  pay  for  officers  serving  on  sea  duty  and  increased  rates  of  special  pay 
for  enlisted  personnel  serving  on  sea  duty,  and  to  extend  the  payment  of  basic 
allowances  for  quarters  to  certain  members  without  dependents,  it  is  hereby 
ordered  as  follows: 

1-1.  Incentive  Pay  for  Submarine  Duty. 

1-101.  Executive  Order  No.  11157,  as  amended,  is  further  amended  by  revising 
Section  106  of  Part  I  thereof  to  read  as  follows: 

“Sec.  106(a).  As  determined  by  the  Secretary  of  the  Navy,  a  member  who  is 
entitled  to  basic  pay,  who  holds  or  is  in  training  leading  to  a  submarine  duty 
designator,  who  is  not  entitled  to  continuous  monthly  submarine  duty  incen¬ 
tive  pay,  and  who  is  in  and  remains  in  the  submarine  service  on  a  career 
basis,  is  also  entitled  to  submarine  duty  incentive  pay  for  the  frequent  and 
regular  performance  of  operational  submarine  duty  required  by  orders,  except 
as  provided  by  37  U.S.C.  301c(c). 

“(b)  To  the  extent  provided  for  by  appropriations,  a  member  of  the  Naval 
Reserve  who  is  entitled  to  compensation  imder  Section  206  of  Title  37  of  the 
United  States  Code,  and  who  performs,  under  orders,  duty  on  a  submarine 
during  underway  operations,  is  eligible  for  an  increase  in  such  compensation 
equal  to  one-thfrtieth  of  the  monthly  submarine  duty  incentive  pay^  for  the 
performance  of  that  duty  by  a  member  of  a  corresponding  grade  and  years  of 
service  who  is  entitled  to  basic  pay  when  those  orders  specify  such  increased 
entitlement.  Such  member  is  eligible  for  the  increase  for  each  day  served,  for 
as  long  as  he  is  qualihed  for  it,  during  each  regular  period  of  appropriate  duty. 

“(c)  As  determined  by  the  Secretary  of  the  Navy,  a  member  who  is  entitled  to 
basic  pay,  who  holds  or  is  in  training  leading  to  a  submarine  duty  designator 
and  who  is  in  and  remains  in  the  submarine  service  on  a  career  basis,  is 
entitled  to  continuous  monthly  submarine  duty  incentive  pay,  subject  to  the 
performance  of  required  number  of  years  of  operational  submarine  duty  (37 
U.S.C.  301c(a)  (3)r-(4)),  except  as  provided  by  37  U.S.C.  301c(c). 

“(d)  The  Secretary  of  the  Navy  is  hereby  designated  and  empowered  to  issue 
additional  implementing  regulations  with  respect  to  entitlement  of  regular  and 
reserve  officers  and  enlisted  members  of  the  Navy  to  submarine  duty  incen¬ 
tive  pay,  or  continuous  monthly  submarine  duty  incentive  pay.". 

1-2.  Special  Pay  for  Career  Sea  Duty. 

1-201.  Section  201  of  Part  II  of  Executive  Order  No.  11157,  as  amended,  is 
further  revised  to  read  as  follows: 

“Sec.  201(a).  The  following  members  of  a  uniformed  service  who  are  entitled 
to  receive  basic  pay  shall  be  entitled  to  receive,  additionally,  career  sea  pay 
while  on  sea  duty: 

(1)  enlisted  members  who  are  in  pay  grade  E-4  or  above, 

(2)  warrant  officers. 
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(3)  commissioned  officers  in  pay  grade  0-3  or  above  who  have  over  three 
years  of  sea  duty,  and 

(4)  commissioned  officers  in  pay  grades  0^1  and  0-2  with  at  least  foin  years 
active  service  as  enlisted  members  or  as  noncommissioned  warrant  officers 
and  over  three  years  of  sea  duty. 

“(b)  The  period  of  sea  duty  shall  include  the  date  of  reporting  and  the  date  of 
detachment  as  stated  in  orders.  Career  sea  pay  shall  be  at  the  rates  prescribed 
in  Section  305a  of  Title  37  of  the  United  States  Code.”. 

1-202.  Section  202  of  Part  II  of  Executive  Order  No.  11157  as  amended,  is 
revoked. 

1-203.  Part  II  of  Executive  Order  No.  11157,  as  amended,  is  further  revised  by 
adding  a  new  Section  202  as  follows: 

“Sec.  202.  A  member  of  a  uniformed  service  who  is  entitled  to  career  sea  pay 
and  who  has  served  36  consecutive  months  of  sea  duty  as  such  period  is 
computed  under  regulations  of  the  Secretary  concerned,  is  entitled  to  a 
monthly  career  sea  pay  premium  for  the  thirty-seventh  consecutive  month  and 
each  subsequent  consecutive  month  of  sea  duty  service  by  such  member  when 
such  member  is  entitled  to  career  sea  payi  In  the  regulations  published  by  the 
Secretary  concerned,  the  term  “consecutive  •  monfiis  of  sea  duty”  may  be 
defined  to  include  periods  during  which  a  member  is  serving  in  or  imder 
orders  to  duties,  service  in  which  qualifies  the  member  for  career  sea  pay, 
either  periodically  or  continuously  during  assignment  to  such  duties.  Examples 
of  such  periods  are  periods  of  service  as  a  member  of  a  two  crewed  submarine 
or  fleet  aviation  units  assigned  to  ships,  or  periods  for  training,  hospitaliza¬ 
tion,  or  other  periods  of  a  similar  nature.”. 

1-204.  Section  206  of  Part  II  of  Executive  Order  No.  11157,  as  amended,  is 
further  revised  by  deleting  subsection  (b). 

1-3.  Basic  Allowance  for  Quarters. 

1-301.  Subsection  401  of  Part  FV  of  Executive  Order  No.  11157,  as  amended,  is 
amended  by  adding  new  subsections  (e)  and  (f)  as  follows: 

“(e)  The  term  “deployed”  shall  apply  to  time  during  which  the  imit  is  at  sea  or 
in  a  port  more  than  50  miles  from  its  home  port;  provided,  however,  time 
during  which  the  imit  is  in  a  port  for  overhaul  or  extended  repairs  is  not  to  be 
considered  deployed  time.  Unanticipated  overhauls  or  extended  repairs  which 
occur  dining  a  period  scheduled  as  extended  deployment  in  the  mission 
assignment  of  the  ship  is  time  deployed  unless  otherwise  classified  by  appro¬ 
priate  command  authority. 

“(f)  The  phrase  “while  the  unit  to  which  he  is  assigned  is  deployed  for  a  period 
in  excess  of  90  days”  shall  apply  to  periods  of  time  commencing  on  the  91st 
day  the  imit  to  which  the  member  is  assigned  is  deployed.”. 

1-302.  Executive  Order  No.  11157,  as  amended,  is  further  amended  by  deleting 
section  408  of  Part  IV  thereof. 

1-4.  Effective  Date. 

1-401.  The  amendments  made  by  this  Order  to  Executive  Order  No.  11157,  as 
amended,  shall  be  effective  as  of  January  1, 1981. 


THE  WHITE  HOUSE, 
January  16,  1981. 


[FR  Doc.  81-2334 
Filed  1-19-81;  10:22  am] 
Billing  code  3195-01-M 
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Executive  Order  12275  of  January  16,  1981 

I 

Design  Liaison  Council 

By  virtue  of  the  authority  vested  in  me  as  President  by  the  Constitution  of  the 
United  States  of  America,  and  in  order  to  affirm  our  commitment  that  each 
Federal  dollar  spent  on  design  shall  be  viewed  as  an  investment  in  enriching 
the  quality  of  American  life,  it  is  hereby  ordered  as  follows: 

1-101.  To  encomage  good  design  within  the  Federal  government,  there  is 
hereby  established  an  interagency  Design  Liaison  Council  composed  of  the 
heads  of  the  following  agencies  or  their  designees: 

Department  of  State. 

Department  of  the  Treasury. 

Department  of  Defense. 

Department  of  Justice. 

Department  of  the  Interior. 

Department  of  Agriculture. 

Department  of  Commerce. 

Department  of  Labor. 

Department  of  Health  and  Human  Services. 

Department  of  Housing  and  Urban  Development. 

Department  of  Transportation. 

Department  of  Energy. 

Department  of  Education. 

Environmental  Protection  Agency. 

National  Aeronautics  and  Space  Administration. 

Office  of  Personnel  Management. 

General  Services  Administration. 

Veterans  Administration. 

International  Communication  Agency. 

Small  Business  Administration. 

Federal  Council  on  the  Arts  and  the  Humanities. 

1-102.  The  following  agencies  are  invited  to  participate  in  the  activities  of  the 
Design  Liaison  Coimcil: 

Commission  on  Fine  Arts. 

Smithsonian  Institution. 

U.S.  Postal  Service. 

Tennessee  Valley  Authority. 

( 

1-103.  The  representative  of  the  Federal  Council  on  the  Arts  and  the  Human* 
ities  shall  chair  the  Design  Liaison  Coimcil. 

1-104.  Representatives  of  other  interested  agencies  may  be  invited  to  partici¬ 
pate  in  the  functions  of  the  Design  Liaison  Council. 
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(FR  Doc.  81-2335 
Filed  1-19-81;  10:23  am] 
Billing  code  3195-01-M 


1-105.  For  the  purposes  of  this  Order,  “design”  encompasses  products  and  ; 
processes  of  architecture,  energy  conservation,  engineering,  graphic  design, 
industrial  and  product  design,  interior  design,  landscape  architecture,  urban 
design  and  city  planning,  and  other  related  disciplines.  : 

1-106.  The  Design  Liaison  Council  shall  encourage  the  exchange  of  informa-  1 
tion  and  research  on  design  issues  among  federal  agencies.  The  Council  shall 
also  recommend  those  changes  in  agency  standards  and  procedures  which 
will  enhance  the  functional  and  visual  quality  of  design  products  and 
processes. 


THE  WHITE  HOUSE, 
January  16,  1981. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
generai  applicability  and  legai  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  tities  pursuant  to  44 
U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  soid 
by  the  Superintendent  of  Documents. 

Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
month. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  905 

[Orange,  Grapefruit,  Tangerine  and  Tangeio 
Reguiation  4,  Amendment  6] 

Oranges,  GrapefrulL  Tangerines,  and 
Tangelos  Grown  In  Florida; 
Amendment  of  Tangerine  Size 
Requirements 

agency:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Amendment  to  Hnal  rule. 

SUMMARY:  This  amendment  lowers  the 
minimum  diameter  requirement  for 
Florida  Honey  tangerines  from  2 'Vie 
inches  to  2%6  inches  diu'ing  the  period 
January  15  through  October  18, 1981. 
This  action  recognizes  demand 
conditions  and  the  size  composition  of 
available  supply  in  the  interest  of 
growers  and  consumers. 

EFFECTIVE  DATE:  January  15, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  J.  Doyle,  Acting  Chief,  Fruit 
Branch,  F&V,  AMS,  USDA,  Washington, 
D.C.  20250,  telephone  202-^7-5975.  The 
Final  Impact  Analysis  relative  to  this 
final  rule  is  available  on  request  from 
the  above  named  individual. 
SUPPLEMENTARY  INFORMATION:  This 
Hnal  action  has  been  reviewed  under 
USDA  procedures  established  in 
Secretary’s  Memorandum  1955  to 
implement  Executive  Order  12044,  and 
has  been  classified  “not  significant.” 
This  regulation  is  issued  under  the 
marketing  agreement  and  Order  NO. 
905,  (7  CFR  Part  905),  regulating  the 
handling  of  oranges,  grapefruit, 
tangerines,  and  tangelos  grown  in 
Florida.  The  agreement  and  order  are 
effective  under  the  Agricultural 


Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674].  This  action 
is  based  upon  the  recommendation  and 
information  submitted  by  the  Citrus 
Administrative  Committee,  and  upon 
other  available  information.  It  is  hereby 
foimd  that  the  regulation  of  Florida 
Honey  tangerines,  as  hereinafter 
provided,  will  tend  to  efrectuate  the 
declared  policy  of  the  act. 

The  minimum  size  requirements, 
herein  speciHed,  for  domestic  shipments 
reflect  the  Department’s  appraisal  of  the 
need  for  the  amendment  of  the  current 
regulation  to  permit  handling  of  smaller 
size  fresh  Florida  Honey  tangerines 
during  the  specified  period  based  on  the 
size  composition  of  the  crop  and  current 
and  prospective  demand  conditions. 

It  is  further  found  that  there  is 
insufficient  time  between  the  date  when 
information  became  available  upon 
which  this  amendment  is  based  and 
when  the  action  must  be  taken  to 
warrant  a  60-day  comment  period  as 


recommended  in  E.0. 12044,  and  that  it 
is  impracticable  and  contrary  to  the 
public  interest  to  give  preliminary 
notice,  engage  in  public  rulemak^,  and 
postpone  the  effective  date  until  30  days 
after  publication  in  the  Federal  Renter 
(5  U.S.C.  553),  and  this  amendment 
relieves  restrictions  on  the  handling  of 
Florida  Honey  tangerines.  It  is 
necessary  to  effectuate  the  declared 
purposes  of  the  act  to  make  this 
regulatory  provision  effective  as 
specified,  and  handlers  have  been 
apprised  of  such  provision  and  the 
effective  time. 

Accordingly,  it  is  found  that  the 
provisions  of  §  905.304  (Orange, 
Grapefruit,  Tangerine  and  Tangeio 
Regulation  4;  (45  FR  67047;  76651;  79002; 
80269;  81199;  83192)  should  be  and  are 
amended  by  revising  Table  I,  paragraph 
(a)  to  read  as  follows: 

§  905.304  Orange,  grapefruit,  tangerine, 
and  tangeio  regulation  4. 

(a)  *  *  * 


Table  I 


Mnnwm 

Variety  Regulalioci  period  Minimum  grade  rtamiear 

(inches) 

(1)  (2)  (3)  (4) 

Tangerines:  Honey .  Jan.  15, 1961,  through  OcL  18, 1981 - Florida  Mai - 


(Secs.  1-19,  48  Stat.  31,  as  amended;  7  U.S.C.  601-674) 

Dated:  January  15, 1981. 

D.  S.  Kuryloski, 

Acting  Director,  Fruit  and  Vegetable  Division,  Agricultural  Marketing  Service. 
[FR  Doc.  81-2069  Filed  1-19-81;  8:45  am] 

BILLING  CODE  341(M>2-M 


7  CFR  Part  907 

[Navel  Orange  Regulation  504;  Amendment 
2] 

Navel  Oranges  Grown  in  Arizona  and 
Designated  Part  of  California; 
Limitation  of  Handling 

agency:  Agricultural  Marketing  Service, 
USDA. 

action:  Amendment  to  frnal  rule. 

summary:  This  action  increases  the 
quantity  of  fresh  Califomia-Arizona 
navel  oranges  that  may  be  shipped  to 


market  during  the  period  January  9- 
January  15, 1981.  Such  action  is  needed 
to  provide  for  orderly  marketing  of  fresh 
navel  oranges  for  the  period  specified 
due  to  the  marketing  situation 
confronting  the  orange  industry. 

DATES:  The  amendment  is  effective  for 
the  period  January  9-January  15, 1981. 
FOR  FURTHER  INFORMATION  CONTACT. 
William  J.  Doyle,  202--147-5975. 
SUPPLEMENTARY  INFORMATION:  Findings. 
This  amendment  is  issued  under  the 
marketing  agreement  as  amended,  and 
Order  No.  907,  as  amended  (7  CFR  Part 
907),  regulating  the  handling  of  navel 
oranges  in  Arizona  and  designated  part 
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of  California.  The  cigreement  and  order 
are  effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674).  The  action 
is  based  upon  the  recommendations  and 
information  submitted  by  the  Navel 
Orange  Administrative  Committee  and 
upon  other  information.  It  is  hereby 
found  that  this  action  will  tend  to 
effectuate  the  declared  policy  of  the  act. 

This  action  is  consistent  with  the 
marketing  policy  for  1980-81  which  was 
designated  significant  under  the 
procedures  of  Executive  Order  12044. 

The  marketing  policy  was  recommended 
by  the  committee  foUowing  discussion 
at  a  public  meeting  on  October  14, 1980. 
A  final  impact  andysis  on  the  marketing 
policy  is  available  from  William  ]. 

Doyle,  Acting  Chief,  Fruit  Branch,  F&V, 
AMS.  USDA,  Washington,  D.C.  20250. 
telephone  202-447-5975. 

llie  committee  met  again  on  January 
14, 1981,  at  Los  Angeles,  California,  to 
consider  the  current  and  prospective 
conditions  of  supply  and  demand  and 
recommended  a  quantity  of  navel 
oranges  deemed  advisable  to  be 
handled  during  the  specified  week.  The 
committee  reports  the  demand  for  navel 
oranges  is  improving. 

It  is  further  found  that  there  is 
insufficient  time  between  the  date  when 
information  became  available  upon 
which  this  amendment  is  based  and 
when  the  action  must  be  taken  to 
warrant  a  60-day  comment  period  as 
recommended  in  E.0. 12044,  eind  that  it 
is  impracticable  and  contrary  to  the 
public  interest  to  give  prelin^ary 
notice,  engeige  in  public  rulemak^,  and 
postpone  the  effective  date  until  30  days 
after  publication  in  the  Federal  Register 
(5  U.S.C.  553),  and  this  amendment 
relieves  restrictions  on  the  handling  of 
navel  oranges.  It  is  necessary  to 
effectuate  die  declared  policy  of  the  act 
to  mtike  this  regulatory  provision 
effective  as  specified,  and  handlers  have 
been  apprised  of  such  provisions  and 
the  effective  time. 

Section  907.804  Navel  Orange 
Regulation  504  (46  FR  2025;  46  FR  3493) 
is  revised  to  read  as  follows: 

Order 

1907.804  Navel  Orange  Regulation  504. 

The  quantity  of  navel  oranges  grown 
in  Arizona  and  California  which  may  be 
handled  during  the  period  January  9, 
1981,  dirough  January  15, 1981,  are 
established  as  follows; 

(1)  District  1: 1,406,000  cartons; 

(2)  District  2:  54,509  cartons; 

(3)  District  3:  unlimited  cartons; 

(4)  District  4: 44,000  cartons; 

(b)  As  used  in  this  section,  “handled," 
"EMstrict  1,"  “District  2,”  “District  3,” 


“District  4,”  and  “carton"  mean  the 
same  as  defined  in  the  marketing  order. 

(Secs.  1-19, 48  Stat.  31,  as  amended;  7  U.S.C. 
601-674) 

Dated:  January  15, 1981. 

D.  S.  Kuryloski, 

Acting  Director,  Fruit  and  Vegetable  Division, 
Agricultural  Marketing  Service. 

(FR  Doc.  81-2070  Filed  1-18-81;  8:45  am] 

BIUJNQ  CODE 


Agricultural  Stabilization  and 
Conservation  Service 

7  CFR  Part  1484 

Feed  Grains;  Deletion 

agency:  Agricultural  Stabilization  and 
Conservation  Service  (ASCS),  USDA. 
ACTION:  Final  rule. 

summary:  This  rule  deletes  the 
regulations  issued  imder  Part  1484,  Feed 
Grains,  including  the  Subpart — ^Feed 
Grain  Export  Program.  These  regulations 
no  longer  need  to  be  set  forth  in  the 
Code  of  Federal  Regulations  since  the 
Feed  Grain  Export  Program  has  been 
inoperative  for  more  than  five  years. 
EFFECTIVE  DATE:  January  21, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Ronald  Burgess,  Chief,  Commodity 
Operations  Branch,  Inventory 
Management  Division,  Agricultural 
Stabilization  and  Conservation  Service, 
USDA,  Room  5969  South  Building,  P.O. 
Box  2415,  Washington.  D.C.  20013,  (202) 
447-2762. 

SUPPLEMENTARY  INFORMATION:  This 
final  action  has  been  reviewed  under 
USDA  procedure  established  in 
Secretary’s  Memorandum  1955  to 
implement  Executive  Order  12044  and 
has  been  classified  as  “not  significant.” 
In  compliance  with  Secretary’s 
Memorandum  1955  and  the  ^al  report 
issued  by  the  Secretary  with  respect  to 
Executive  Order  12044  and  entitled 
“Improving  USDA  Regulations"  (43  FR 
50988),  it  is  determined  after  review  of 
these  regulations  for  need,  currency, 
clarity,  and  effectiveness,  that  deletion 
of  these  regulations  is  appropriate  at 
this  time.  Furthermore,  it  has  been 
determined  that  it  is  impractical  and 
contrary  to  the  public  interest  to  comply 
with  the  public  rulemadcing  requirement 
of  5  U.S.C.  553  since  this  action  merely 
deletes  provisions  which  are  no  longer 
applicable. 

’The  Feed  Grain  Export  Program,  as 
provided  for  in  7  CFR  Part  1484, 
authorized  the  making  of  payments  to 
exporters  of  feed  grains  to  encourage 
exports.  While  statutory  authority  for 
this  program  continues  to  exist,  tUs 


program  has  been  inoperative  for  more 
than  five  years. 

Final  Rule 

Accordingly  7  CFR  Part  1484  is 
removed  and  reserved. 

PART  1484— [RESERVED] 

Signed  at  Washington,  D.C.  on  January  13, 
1981. 

Ray  ntzgerald. 

Executive  Vice  President,  Commodity  Credit 
Corporation. 

[FR  Doc.  81-1844  PUed  1-18-81: 8:45  am] 

MLUNQ  CODE  3410-05-M 


7  CFR  PART  1488 

Flaxseed  and  Linseed  Oil;  Deletion 

agency:  Agricultural  Stabilization  and 
Conservation  Service  (ASCS),  USDA. 
action:  Final  rule. 

summary:  This  rule  deletes  the 
regulations  issued  imder  7  CFR  Part 
1486,  Flaxseed  and  Linseed  Oil.  These 
regulations  no  longer  need  to  be  set 
forth  in  the  Code  of  Federal  Regulations 
since  the  Flaxseed  and  Linseed  Oil 
Export  Program  has  been  inoperative  for 
more  than  five  years. 

EFFECTIVE  DATE:  January  21, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Ronald  Burgess,  Chief,  Commodity 
Operations  Branch,  Inventory 
Management  Division,  Agricultural 
Stabilization  and  Conservation  Service, 
USDA,  Room  5969  South  Building,  P.O. 
Box  2415,  Washington,  D.C.  20013. 
SUPPLEMENTARY  INFORMATION:  This 
final  action  has  been  reviewed  under 
USDA  procedure  established  in 
Secretary’s  Memorandum  1955  to 
implement  Executive  Order  12044  and 
has  been  classified  as  “not  significant.” 
In  compliance  with  Secretary’s 
Memorandum  1955  and  the  ^al  report 
issued  by  the  Secretary  with  respect  to 
Executive  Order  12044  and  entitled 
“Improving  USDA  Regulations”  (43  FR 
50988),  it  is  determined  after  review  of 
these  regulations  for  need,  currency, 
clarity,  cmd  effectiveness,  that  deletion 
of  these  regulations  is  appropriate  at 
this  time.  Furthermore,  it  has  been 
determined  that  it  is  impractical  and 
contrary  to  the  public  interest  to  comply 
with  the  public  rulemaking  requirement 
of  5  U.S.C.  553  since  this  action  merely 
deletes  provisions  which  are  no  longer 
applicable. 

The  Flaxseed  and  Linseed  Program  as 
provided  for  in  7  CFR  Part  1486,  has 
been  inoperative  for  more  than  five 
years  and  continuation  of  the  program 
regulations  is  not  necessary. 
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Final  rule 

Accordingly  7  CFR  Part  1486  is 
removed  and  reserved. 

PART  1486— [RESERVED] 

Signed  at  Washington,  D.C.  on  January  13, 
1981. 

Ray  Fitzgerald, 

Executive  Vice  President,  Commodity  Credit 
Corporation. 

[FR  Doc  81-1843  Filed  l-lS-81: 8:45  am] 

BUJJNO  CODE  341(M»-M 

Animal  and  Plant  Health  Inspection 
Service. 

9  CFR  Part  51 

Brucellosis  Indemnity;  Correction 

Correction 

In  FR  Doc.  80-40649,  at  page  86409,  in 
the  issue  of  Wednesday,  December  31, 
1980,  on  page  86410,  the  first  column,  in 
the  codified  material,  paragraph  (c)  of 
§  51.6,  fourth  line  down,  insert  the 
number  “15”  after  the  word  “within”. 

BILUNO  CODE  1S0S-«1-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization 
Service 

8  CFR  Part  335 

Preliminary  Examination  on  Petitions 
for  Naturalization;  Designation  of 
Examiners 

Correction 

In  FR  Doc.  80-39300  appearing  on 
page  83195  in  the  issue  for  Thursday, 
December  18, 1980,  make  the  following 
correction: 

On  page  83195,  in  the  second  column, 
under  §  335.11,  in  paragraph  (b),  in  the 
thirty-fifth  line,  the  words  “and  issue” 
shotUd  have  read  “and  issue  such”. 

BILUNO  CODE  1S0S-O1-M 


FEDERAL  RESERVE  SYSTEM 
12  CFR  Part  262 
[Docket  No.  R-0343] 

Waiver  of  Procedural  Rules  for 
Applications  Requiring  Immediate  or 
Expeditious  Action 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
action:  Final  rule. 

summary:  This  amendment  to  the 
Board’s  Rules  of  Procedure  permits 


waiver  of  public  notice  emd  other 
procedural  rules  for  applications  that 
require  immediate  or  expeditious  action. 
EFFECTIVE  DATE:  January  21, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bronwen  Mason  (202/452-3564),  Legal 
Division,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
D.C.  20551. 

SUPPLEMENTARY  INFORMATION:  (1) 

Background.  On  November  6, 1978  (43 
FR  47,157],  the  Board  amended  its  Rules 
of  Procedure  to  require  applicants  for 
the  Board’s  approval  for  expansion  of 
their  banking  operations  through  merger, 
consolidation,  acquisition,  or  branching 
to  publish  notices  of  their  applications 
in  newspapers  of  general  circulation  for 
two  consecutive  weeks  (12  CFR 
262.3(b]],  and  in  some  cases  to  post 
notices  in  branch  lobbies.  Occasionidly 
the  Board  must  act  immediately  on  sui^ 
applications  because  an  institution 
involved  is  likely  to  fail  otherwise,  or 
the  Board  must  act  expeditiously 
because  of  some  emergency.  In  those 
rare  circumstances,  normaUy  initiated 
by  a  request  from  the  primary 
supervisor  of  a  bank  for  immediate  or 
expedited  action,  the  delay  involved  in 
the  publication  of  newspaper  notice  and 
the  solicitation  of  public  comment  will 
normally  not  be  in  the  public  interest. 
This  amendment  permits  the  Board  (or 
the  Reserve  Bank  or  officer  having 
authority  over  a  particular  application] 
to  waive  or  curtail  notice  and  comment 
reuirements  in  those  cases  as 
circumstances  dictate.  This  eunendment 
does  not  reflect  any  change  in  the 
Board’s  commitment  to  maximize  public 
participation  in  the  regulatory  process,  it 
does  not  afiect  the  statutory  obligation 
of  a  bank  to  publish  notice  of  an 
application  requiring  expeditious  action 
filed  under  the  Bank  Merger  Act  (12 
U.S.C.  1828(c]];  and  for  all  applications 
requiring  expeditious,  but  not 
immediate,  action  the  Board  will  expect 
applicants  to  satisfy  the  requirements  of 
its  Rules  of  Procedure  to  the  fullest 
extent  compatible  with  the  emergency. 

Under  this  amendment  the  Boaitl. 
Reserve  Bank,  or  responsible  official 
may  also  waive  or  curtail  any  other 
procedural  rule  that  might  prevent 
immediate  or  expditious  action  when 
needed.  For  example,  the  Board  may 
find  it  necessary  to  eliminate  or  shorten 
notice  of  a  proposed  acquisition  of  a 
nonbank  company  by  a  bank  holding 
company  in  exigent  circumstances. 
However,  the  Federal  Reserve  System 
and  applicants  normally  should  be  able 
to  observe  all  other  procedural  rules 
even  in  emergencies. 

(2]  Authority.  This  action  is  taken 
pursuant  to  the  Board’s  authority  under 


sections  3(a],  4  and  5(b]  of  the  Bank 
Holding  Company  Act  of  1956  (12  U.S.C. 
1842(a].  1843,  and  1844(b]],  section  18  of 
the  Federal  Deposit  Insurance  Act  (12 
U.S.C.  1828(c]],  and  sections  9  and  ll(i] 
ofthe  Federal  Reserve  Act  (12  U.S.C.  321 
and  248(i]]. 

(3]  Effective  date.  This  amendment 
has  been  adopted  without  following  the 
provisions  of  5  U.S.C.  §  553  relating  to 
notice,  public  participation,  and 
deferred  effective  date  because  the 
change  involved  is  procedural  in  nature 
and  does  not  constitute  a  substantive 
rule  subject  to  the  requirements  of  that 
section.  The  Board’s  expanded 
rulemaking  procedures  (44  FR  3,957 
(1979]]  have  not  been  followed  because 
the  amendment  is  a  technical  one  and 
because  it  relieves  a  procedural  burden 
that  could  obstruct  necessary  and 
prompt  action  that  would  be  in  the 
public  interest. 

Accordingly,  §  262.3  of  the  Board’s 
Rules  of  Procedure  (12  CFR  262.3]  is 
amended  by  adding  the  following 
paragraph^]: 

§262.3  Applications. 

«  *  *  *  « 

(1]  Waiver.  The  Board,  or  the  officer  or 
Reserve  Bank  authorized  to  approve  an 
application,  may  waive  or  modify  any 
procedural  requirements  for  that 
application  prescribed  or  cited  in  this 
section  and  may  excuse  any  failure  to 
comply  with  them  upon  a  finding  that 
immediate  action  on  the  application  is 
necessary  to  prevent  the  probable 
failure  of  a  bank  or  company  or  that  an 
emergency  exists  requiring  expeditious 
action. 

***** 

By  Order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  January  13. 1961. 
Theodore  E.  Allis4>n, 

Secretary  of  the  Board. 

[FR  Doc.  Sl-ZllO  Filed  1-lS-Bl;  8:45  am] 

BtLUNQ  CODE  6210-01-H 

12  CFR  Part  265 

[Docket  No.  R-03461 

Authority  To  Accept  Agreements 
Under  the  Securities  Exchange  Act  of 
1934 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 

ACTION:  Final  rule. 

summary:  Section  8  of  the  Securities 
Exchange  Act  of  1934  requires 
nonmember  biuiks  wishing  to  extend 
credit  in  connection  with  securities 
transactions  to  enter  into  an  agreement 
with  the  Board  to  comply  with  the 
provisions  of  law  and  the  Board’s  rules 
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in  connection  with  such  extensions  of 
credit.  The  Board  has  delegated  to  the 
Federal  Reserve  Banks  authority  to 
receive  such  agreements. 

EFFECTIVE  DATE:  January  21, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 
Laura  Homer,  Securities  Credit  Officer 
(202/452-2786),  Board  of  Governors  of 
the  Federal  Reserve  System, 

Washington,  D.C.  20551. 

SUPPLEMENTARY  INFORMATION:  Section 
8(a]  of  the  Securities  Exchange  Act  of 
1934  (15  U.S.C.  78h(a])  prohibits  a  broker 
or  dealer  from  borrowing  on  a  seciuity 
registered  on  a  national  exchange  from 
any  bank  other  than  a  member  of  the 
Federal  Reserve  System,  or  one  that  has 
filed  an  agreement  with  the  Board.  The 
agreement  provides  that  the  nonmember 
bank  will  comply  with  the  provisions  of 
the  1934  Act,  the  Federal  Reserve  Act 
and  the  Banking  Act  of  1933  as  well  as 
the  rules  and  regulations  issued 
thereunder.  This  amendment  authorizes 
the  Federal  Reserve  Banks  to  accept  on 
the  Board’s  behalf  these  agreements, 
which  are  executed  on  forms  approved 
by  the  Board. 

The  provisions  of  5  U.S.C.  553,  relating 
to  notice,  public  participation  and 
deferred  effective  date  are  not  followed 
in  connection  with  adoption  of  the 
amendment  because  the  change 
involved  is  procedural  in  nature  and 
does  not  constitute  a  substantive  rule 
subject  to  the  requirements  of  that 
section.  The  Board’s  expanded 
rulemaking  procedures  (44  FR  3,957 
(1979)]  have  not  been  followed  because 
the  amendment  is  a  technical  one  and 
because  it  relieves  a  burden  that  could 
obstruct  necessary  and  prompt  action. 

Pursuant  to  its  authority  under  section 
ll(k)  of  the  Federal  Reserve  Act  and 
section  8(a)  of  the  Securities  Exchange 
Act  of  19M,  the  Board  amends  its  Rules 
Regarding  Delegation  of  Authority  (12 
CFR  265)  by  adding  paragraph  (f)(53)  to 
read  as  follows: 

Section  265.2  is  amended  by  adding 
paragraph  (f)(53)  as  follows: 

§  265.2  Specific  functions  delegated  to 
Board  employees  and  to  Federal  Reserve 
Banks. 

*  «  *  «  * 

(f)*  *  * 

(53)  Under  the  provisions  of  section 
8(a)  of  the  Securities  Exchange  Act  of 
1934  (15  U.S.C.  78h(a))  concerning 
extensions  of  credit  to  finance  securities 
transactions,  to  accept  agreements  on 
behalf  of  the  Board  from  nonmember 
banks  in  the  form  prescribed  by  the 
Board. 


By  Order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  January  13, 1981. 
Theodore  E.  Allison, 

Secretary  of  the  Board. 

[FR  Doc.  81-2106  Filed  1-19-81: 8:45  am] 

BILUNQ  CODE  6210-C1-M 


12  CFR  Part  265 

[Docket  R-0345] 

Authority  To  Approve  Applications  To 
Acquire  Failing  Banks 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  to  the 
Board’s  Rules  Regarding  Delegation  of 
Authority  permits  the  Director  of  the 
Board’s  Division  of  Banking  and 
Supervision  and  Regulation  to  approve 
applications  by  a  company  to  acquire  a 
bank  and  to  permit  an  individual  to 
acquire  a  bank  when  immediate  or 
expeditious  action  is  necessary. 
EFFECTIVE  DATE:  January  21, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bronwen  Mason  (202/452-3564),  Board 
of  Governors  of  the  Federal  Reserve 
System,  Washington,  D.C.  20551. 
SUPPLEMENTARY  INFORMATION: 
Occasionally  urgent  consideration  is 
required  of  certain  applications  under 
the  Bank  Holding  Company  Act  or 
notices  under  the  Change  in  Bank 
Control  Act  because  the  institution  is 
likely  to  fail  otherwise  or  because  of 
some  emergency.  In  order  to  avoid 
luidue  delay,  imder  this  amendment,  the 
Board  has  delegated  authority  to  the 
Director  of  its  Division  of  Banking 
Supervision  and  Regulation  to  approve 
such  applications  and  to  permit  such 
acquisitions  that  meet  the  conditions 
specified  for  Reserve  Bank  approval 
under  delegated  authority. 

This  action  is  taken  pursuant  to  the 
Board’s  authority  under  sections  3(a) 
and  5(b)  of  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1842(a)  and 
1844(b),  and  the  Change  in  Bank  Control 
Act  (12  U.S.C.  1817(j)). 

The  provisions  of  5  U.S.C.  553  relating 
to  notice,  public  participation  and 
deferred  effective  date  are  not  followed 
in  connection  with  adoption  of  the 
amendment  because  the  change 
involved  is  procedural  in  nature  and 
does  not  constitute  a  substantive  rule 
subject  to  the  requirements  of  that 
section.  The  Board’s  expanded 
rulemaking  procedures  (44  FR  3,957 
(1979))  have  not  been  followed  because 
the  amendment  is  a  technical  one  and 
because  it  relieves  a  burden  that  could 


obstruct  necessary  and  prompt  action 
that  would  be  in  the  public  interest. 

In  order  to  accomplish  this  delegation, 
§  265.2(c)  of  the  Board’s  Rules  Regarding 
Delegation  of  Authority  is  amended  by 
adding  subparagraph  (30)  to  read  as 
follows: 

§  265.2  Specific  functions  delegated  to 
Board  employees  and  to  Federal  Reserve 
Banks. 

***** 

(c)  *  *  * 

(30)  Under  the  provisions  of  §  3(a)  of 
the  Bank  Holding  Company  Act  (12 
U.S.C.  §  1842(a))  and  the  Change  In 
Bank  Control  Act  (12  U.S.C.  §  1817(j))  to 
take  actions  the  Reserve  Bank  could 
take  under  paragraphs  (f)(22)  and  (f)(30) 
of  this  section  if  immediate  or 
expeditious  action  is  required  to  avert 
failure  of  a  bank  or  because  of  an 
emergency. 

***** 

By  Order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  January  13, 1981. 
Theodore  E.  Allison, 

Secretary  of  the  Board. 

[FR  Doc.  81-2107  Filed  1-19-81;  8:45  am] 

BILUNO  CODE  e210-01-« 


12  CFR  Part  265 

[Docket  No.  R-0347] 

Authority  To  Approve  Branch 
Applications 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
action:  Final  regulation. 

SUMMARY:  Section  265.2(f)  of  the  Board’s 
Rules  Regarding  Delegation  of  Authority 
is  hereby  amended  to  eliminate  the 
requirement  that  Federal  Reserve  Banks 
may  approve  the  application  of  a  State 
member  bank  to  establish  a  branch  only 
if  the  proposed  branch  has  already  been 
approved  by  the  appropriate  State 
supervisory  authority. 

EFFECTIVE  DATE:  January  21, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bronwen  Mason,  Senior  Attorney  (202/ 
452-3564)  of  the  Board  of  Governors  of 
the  Federal  Reserve  System, 
Washington,  D.C.  20551. 
SUPPLEMENTARY  INFORMATION:  Section 
265.2(f)  of  the  Board  Rules  Regarding 
Delegation  of  Authority  authorizes 
Federal  Reserve  Banks  to  approve 
applications  pursuant  to  section  9  of  the 
Federal  Reserve  Act  (12  U.S.C.  321)  by 
State  member  banks  to  establish 
branches.  The  Reserve  Banks  may 
approve  branch  applications  if  the 
proposed  branch  has  already  been 
approved  by  the  appropriate  state 


Federal  Register  /  Vol.  46,  No.  13  /  Wednesday,  January  21,  1981  /  Rules  and  Regulations  5863 


supervisory  authority  and  if  several 
other  conditions  are  met.  The  other 
conditions  that  must  be  met  relate  to  the 
Reserve  Bank's  evaluation  of  the  overall 
financial  condition  of  the  applicant 
bank,  as  well  as  competitive 
considerations,  and  the  convenience 
and  needs  of  the  community  to  be 
served.  In  a  1953  interpretation 
concerning  this  policy,  the  Board  noted 
that  embarrassment  may  result  if  the 
Board  approves  a  branch  before  a  state 
supervisor  acts.  However,  in  the  Board's 
experience  with  matters  requiring  action 
by  an  agency  other  than  the  Board,  such 
conflicts  £uise  rarely.  Accordingly,  in 
order  to  promote  greater  efficiency,  the 
requirement  of  state  approvals  before 
Reserve  Banks  can  approve  branch 
applications  has  been  eliminated.  Of 
course,  the  Reserve  Banks  may  require 
supervisory  approval  in  cases  where  it 
appears  that  the  record  is  not  complete 
or  where  precipitous  Board  action  might 
create  a  conflict. 

This  action  is  taken  pursuant  to  the 
Board's  authority  under  section  9  of  the 
Federal  Reserve  Act  (12  U.S.C.  321). 

The  provisions  of  5  U.S.C.  553  relating 
to  notice,  public  participation  and 
deferred  effective  date  are  not  followed 
in  connection  with  adoption  of  the 
amendment  because  the  change 
involved  is  procedural  in  nature  and 
does  not  constitute  a  substantive  rule 
subject  to  the  requirements  of  that 
section. 

Accordingly,  paragraph  (f)(1)  of 
§  265.2  is  revised  to  read  as  follows: 

§  265.2  Specific  functions  deiegated  to 
Board  employees  and  Federal  Reserve 
Banks. 

*  *  *  «  * 

(f)  *  *  * 

(1)  Under  the  provisions  of  the  third 
paragraph  of  section  9  of  the  Federal 
Reserve  Act  (12  U.S.C.  321),  section  5155 
of  the  Revised  Statutes  (12  U.S.C.  36), 
and  §  206.8  of  this  chapter  (Regulation 
H),  to  approve  the  establishment  by  a 
State  member  bcmk  of  a  domestic 
branch  if  the  Reserve  Bank  is  satisfied 
that  approval  is  warranted  after  giving 
consideration  to: 

(i)  The  bank's  capitalization  in 
relation  to  the  character  and  condition 
of  its  assets  and  to  its  deposit  liabilities 
€md  other  corporate  responsibilities, 
including  the  volume  of  its  risk  assets 
and  of  its  marginal  and  inferior  quality 
assets,  all  considered  in  relation  to  the 
strength  of  its  management; 

(ii)  The  ability  of  bank's  management 
to  cope  successfully  with  existing  or 
foreseeable  problems,  and  to  staff  the 
proposed  branch  without  any  significant 
deterioration  in  the  overall  management 
situation: 


(iii)  The  convenience  and  needs  of  the 
community; 

(iv)  The  competitive  situation  (either 
actual  or  potential); 

(v)  The  prospects  for  profitable 
operations  of  Ae  proposed  branch 
within  a  reasonable  time,  and  the  ability 
of  the  bank  to  sustain  the  operational 
losses  of  the  proposed  branch  until  it 
becomes  profitable;  and 

(vi)  The  reasonableness  of  bank's 
investment  in  bank  premises  after  the 
expenditure  for  the  proposed  branch. 

*  *  *  *  « 

By  Order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  January  13, 1981. 
Theodore  E.  Allison, 

Secretary  of  the  Board. 

[FR  Doc.  81-2108  Filed  1-19-81;  8:45  am] 

HLUNa  CODE  6210-01-M 


12  CFR  Part  265 

[Docket  R-0344] 

Modifications  of  Commitments  and 
Conditions 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 

ACTION:  Final  rule. 

summary:  In  order  to  expedite  and 
facilitate  the  performance  of  certain  of 
its  functions  with  respect  to  applications 
and  notices  under  the  Bank  Holding 
Company  Act,  Bank  Merger  Act,  Federal 
Reserve  Act,  International  Banking  Act, 
Federal  Reserve  Act,  and  Change  of 
Bank  Control  Act,  the  Board  of 
Governors  has  delegated  to  the  Director 
of  the  Division  of  Banking  Supervision 
and  Regulation  the  authority  to  grcint  or 
deny  requests  for  modification, 
including  extension  of  time,  to  fulfill 
commitments  or  conditions  relied  on  by 
the  Board  in  acting  on  such  applications. 
EFFECTIVE  DATE:  January  21, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bronwen  M.  Mason,  Senior  Attorney 
(202-452-3564)  or  Jennifer  J.  Johnson, 
Senior  Attorney  (202-452-3584),  Legal 
Division,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
D.C.  20551. 

SUPPLEMENTARY  INFORMATION:  From 
time  to  time,  often  because  of  economic 
conditions  or  changes  of  circumstances, 
the  Board  receives  requests  from 
companies  for  modification,  including 
extension  of  time  to  fulfill  conditions  or 
commitments  relied  on  by  the  Board  in 
acting  on  applications.  Under  existing 
procedures,  each  of  these  requests, 
including  the  most  routine,  must  be 
acted  upon  by  the  Board  resulting  in 
unnecessary  delay  in  processing  such 
requests.  To  avoid  this  delay,  the  Board 


has,  by  the  instant  amendment, 
delegated  the  authority  to  grant  or  deny 
such  extensions  to  the  Director  of  the 
Division  of  Banking  Supervision  and 
Regulation  in  consultation  with  other 
interested  Divisions. 

This  action  is  taken  pursuant  to  the 
Board's  authority  under  sections  3(a).  4 
and  5(b)  of  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1842(a).  1843  and 
1844(b)),  section  18  of  the  Federal 
Deposit  Insurance  Act  (12  U.S.C.  1828 
(c)),  sections  9  and  ll(i)  of  the  Federal 
Reserve  Act  (12  U.S.C.  321  and  2461) 
and  section  13  of  the  International 
Banking  Act  (12  U.S.C.  3108),  sections  25 
and  25a  of  the  Federal  Reserve  Act  (12 
U.S.C.  604(a)  and  615),  and  Change  in 
Bank  Control  Act  (12  IJ.S.C.  1817(j)). 

The  provisions  of  5  U.S.C.  553  relating 
to  notice,  public  participation  and 
deferred  effective  date  were  not 
followed  in  connection  with  the 
adoption  of  this  amendment  because  the 
chtuige  involved  herein  is  procedural  in 
nature  and  does  not  constitute  a 
substantive  rule  subject  to  the 
requirements  of  such  section.  The 
Board's  expanded  rulemaking 
procedures  (44  FR  3,957  1979)  have  not 
been  followed  because  the  amendment 
is  a  techniccd  one  and  because  it 
relieves  a  burden  that  could  obstruct 
necessary  and  prompt  action  that  would 
be  in  the  public  interest. 

In  order  to  accomplish  this  delegation, 
§  265.2(c)  of  the  Rules  Regarding 
Delegation  of  Authority  is  amended  by 
addi^  subparagraph  (29)  to  read  as 
follows: 

§265.2  SpecHic functions detogatad to 
Board  am^yaas  and  to  Fadaral  Rasarva 
Banks. 

***** 

(c)  *  *  * 

(29)  To  grant  or  deny  requests  for 
modification,  including  extension  of 
time,  for  the  performance  of  a 
commitment  or  condition  relied  on  by 
the  Board  or  its  delegee  in  taking  any 
action  under  the  provisions  of  the  Bank 
Holding  Company  Act,  the  Bank  Merger 
Act,  the  Change  in  Bank  Control  Act  of 
1978,  the  Federal  Reserve  Act  or  the 
Litemational  Banking  Act  In  acting  on 
requests  hereunder,  die  Director  may 
take  into  account  changed 
circumstwces  and  good  faith  efforts  to 
fulfill  the  commitments  or  conditions, 
and  shall  consult  with  the  Directors  of 
other  interested  divisions,  where 
appropriate.  The  Director  may  not  take 
any  action  hereunder  that  would  be 
inconsistent  with  or  result  in  an  evasion 
of  the  provisions  of  the  Board's  original 
action. 

***** 
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By  Order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  January  13, 1981. 
Theodore  E.  Allison, 

Secretary  of  the  Board. 

[FR  Doc.  Sl-2109  Filed  1-19-61: 8:45  am] 

BUXINQ  CODE  6210-01-M 

DEPARTMENT  OF  ENERGY 
Economic  Regulatory  Administration 
10CFR  Part  212 
[Docket  No.  ERA-R-78-26-A] 

Newly  Discovered  Crude  Oil  Rule 

agency:  Economic  Regulatory 
Administration,  Department  of  Energy. 
action:  Notice. 

summary:  The  Economic  Regulatory 
Administration  of  the  Department  of 
Energy  (“DOE")  is  issuing  this  Notice  to 
answer  several  questions  concerning  the 
identification  report  that  10  CFR 
212.79(c)  requires  for  each  newly 
discovered  crude  oil  property. 

FOR  FURTHER  INFORMATION  CONTACT: 

]im  Mayberry,  Southwest  Office  of 
Special  Counsel  for  Compliance,  U.S. 
Department  of  Energy,  1341  West 
Mockingbird  Lane,  Suite  200-E, 

Dallas,  Texas  75247,  (214)  767-7407 
John  Marks,  Office  of  Enforcement,  U.S. 
Department  of  Energy,  2000  M  Street, 
NW.,  Room  5002,  Washington,  D.C. 
20461,  (202)  653-3517 
Ben  McRae,  Office  of  General  Counsel, 
Department  of  Energy,  1000 
Independence  Avenue  SW.^  Room  6A- 
127,  Washington,  D.C.  20585,  (202) 
252-6739. 

SUPPLEMENTARY  INFORMATION:  On 

November  18, 1980,  we  adopted  several 
amendments  concerning  newly 
discovered  crude  oil.  (45  FR  78588, 
November  25, 1980).  As  a  result  of  one  of 
these  amendments,  an  identification 
report  for  each  newly  discovered  crude 
oil  property  must  be  filed  with  DOE  on 
or  before  February  1, 1981.  Several  firms 
have  asked  similar  questions  concerning 
the  manner  in  which  they  should  comply 
with  the  requirment  to  file  this  report.  In 
order  to  minimize  the  burden  on  firms 
that  must  file  this  report,  we  are  issuing 
this  Notice  to  set  forth  our  answers  to 
the  questions  most  fi'equently  asked  by 
these  firms. 

1,  Who  must  file  this  report.’’ A  report 
must  be  filed  for  each  property  that 
qualifies  as  a  newly  discovered  crude 
oil  property.*  It  is  not  necessary, 

*  10  CFR  212.79(b)  defines  a  “newly  discovered 
crude  oil  property”  as  “(1)  a  new  lease  on  the  Outer 
Continental  Shelf;  or  (2)  a  property  (not  on  the 
Outer  Continental  Shelf)  which  no  crude  oil 

was  produced  and  sold  in  commercial  quantities  in 
calendar  year  1978;  or  (3)  any  unitized  property  that 


however,  for  each  producer  of  oil  firom  a 
specific  property  to  file  a  report.  Rather, 
the  operator  of  a  property  may  file  a 
report  that  will  satsify  the  requirement 
for  all  producers  of  oil  from  that 
property,  provided  that  the  report  lists 
the  names  and  addresses  of  those 
producers. 

2.  What  should  this  report  contain? 
There  is  no  official  format  for  this 
report.  Rather,  a  firm  that  is  complying 
with  the  requirement  should  prepare  a 
'fetter  that  supplies  the  information 

requested  by  10  CFR  212.79(c).*  The 
report  must  be  signed  by  an  official  who 
is  authorized  to  act  for  the  firm.  The 
report  also  should  contain  the  name  and 
telephone  number  of  a  person  who  may 
be  contacted  with  regards  to  the  content 
of  the  report. 

3.  Where  should  this  report  be  filed? 
The  address  of  the  appropriate  DOE 
office  for  a  property  from  which  one  of 
the  thirty-four  major  refiners  is  a 
producer  of  oil  is:  Southwest  Office  of 
Special  Counsel  for  Compliance,  U.S. 
Department  of  Energy,  1341  West 
Mockingbird  Lane,  Suite  200-E,  Dallas, 
Texas  75247,  Attn:  Mr.  Jim  Mayberry. 

The  address  of  the  appropriate  DOE 
office  for  a  property  fi-om  which  a  firm 
that  is  not  one  of  the  thirty-four  major 
refiners  is  a  producer  of  oil  is:  Office  of 
Enforcement,  U.S.  Department  of 
Energy,  2000  M  Street,  NW.,  Room  5002, 
Washington,  D.C.  20461,  Attn:  Mr.  John 
Marks. 

(Emergency  Petroleum  Allocation  Act  of  1973, 
15  U.S.C.  751  et  seq.,  Pub.  L.  93.159,  as 
amended,  Pub.  L  93-511,  Pub.  L  94-99,  Pub. 

L  94-133,  Pub.  L  94-163,  and  Pub.  L  94-385; 
Federal  Energy  Administration  Act  of  1974, 

15  U.S.C.  787  et  seq..  Pub.  L  93-275,  as 

includes  only  properties  that  prior  to  inclusion 
within  the  unit  qualified  as  newly  discovered  crude 
oil  properties.  For  purposes  of  this  definition,  crude 
oil  is  produced  and  sold  in  commercial  quantities 
from  a  property  if  crude  oil  is  produced  from  that 
property  on  a  continuing  basis.  Crude  oil  shall  be 
deemed  to  be  produced  on  a  continuing  basis  from  a 
property  if  installation  of  a  production  facility  for 
the  crude  oil  produced  from  that  property  has 
begun.” 

*10  CFR  212.79(c)  requests  the  following 
information: 

(1)  the  type  of  legal  instrument  which  establishes 
the  propel  and  its  efiective  date; 

(ii)  the  date  on  which  crude  oil  first  was  produced 
and  sold  from  the  property; 

(iii)  the  date  on  which  crude  oil  first  was 
produced  and  sold  in  commercial  quantities  from 
the  property; 

(iv)  where  the  property  is  a  reservoir  that  is  to  be 
or  has  been  designated  as  a  newly  discovered  crude 
oil  property,  evidence  of  the  reservoir  designation 
by  the  appropriate  governmental  authority  and  the 
basis  upon  which  the  reservoir  qualifies; 

(v)  where  the  property  is  a  unitized  property,  the 
amount  of  production  that  will  be  certified  as 
imputed  newly  discovered  crude  oil  and  the  name  of 
the  unitized  property;  and 

(vi)  the  location  of  the  producer's  main  place  of 
business. 


amended.  Pub.  L  94-332,  Pub.  L  94-385,  Pub. 
L  95-70,  and  Pub.  L  95-91;  Energy  Policy  and 
Conservation  Act,  42  U.S.C.  6201  et  seq..  Pub. 
L  94-163,  as  amended,  Pub.  L  94-385,  Pub.  L. 
95-70,  Pub.  L  95-619,  and  Pub.  L.  96-30; 
Department  of  Energy  Organization  Act  42 
U.S.C.  7101  et  seq.,  Pub.  L  05-91,  Pub.  L.  95- 
509,  Pub.  L.  95-619,  Pub.  L  95-620,  and  Pub.  L 
95-621;  E.0. 11790,  39  FR  23185;  E.0. 12009, 42 
FR  46267) 

Issued  in  Washington,  D.C.,  January  14, 
1981. 

Barton  R.  House, 

Acting  Administrator,  Economic  Regulatory 
Administration. 

[FR  Doc.  81-1972  Filed  1-19-Sl;  ft4S  am] 

MLUNO  CODE  S45IM)1-H 


DEPARTMENT  OF  COMMERCE 

International  Trade  Adminiatration 

15  CFR  Parta  371  and  374 

Expanaion  of  Foreign  Policy  Control; 
Conection 

agency:  U.S.  Department  of  Commerce, 
International  Trade  Administration, 
Office  of  Export  Administration. 

ACTION:  Interim  Final  Rule;  Correction. 
8UMMARY:  This  notice  corrects  an 
incorrect  date  in  the  Expansion  of 
Foreign  Policy  Control  notice  printed  in 
the  January  6, 1980  Federal  Register. 
DATE:  This  correction  is  effective 
January  21, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 

Daniel  E.  Cook,  Assistant  to  the 
Director,  Policy  Pltuming  Division, 

Office  of  Export  Administration,  U.S. 
Department  of  Commerce,  Washington, 
D.C.  20230,  Telephone:  (202)  377-4159. 
8UPPLEMENTARY  INFORMATION:  This 
notice  corrects  an  incorrect  date  in  a 
notice  published  January  6, 1981  (45  FR 
1258)  which  expanded  a  foreign  policy 
export  control.  The  second  sentence  in 
the  second  paragraph  of  the 
Supplementary  Information  in  the  third 
column  reads  “Effective  January  1, 1980, 
computers  exported  to  South  African  or 
Namibian  government  officials  will  be 
subject  to  foreign  policy  controls 
regardless  of  their  performance  level."  It 
should  read  instead  “Effective  January 
1, 1981,  computers  exported  to  South 
Afiican  or  Namibian  government 
officials  will  be  subject  to  foreign  policy 
controls  regardless  of  their  performance 
level."  This  notice  effectuates  that 
change. 

(Secs.  6,  and  13,  Pub.  L  96-72, 93  Stat.  503,  50 
U.S.C.  app.  2401  et  seq.;  Executive  Order 
12214, 45  PR  29783  [May  6, 1980);  Department 
Organization  Order  10-3, 45  FR  6141  (January 
25, 1980);  International  Trade  Administration 
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Organization  and  Function  Order  41-1, 45  FR 
11862  (February  22, 1980]). 

Issued  in  Washington,  D.C.  on  January  14, 
1981. 

William  V.  Skidmore, 

Director,  Office  of  Export  Administration. 

[FR  Doa  81-1964  Filed  1-19-61;  8:45  am] 

BILUNa  CODE  3510-2S-M 


15  CFR  Part  377 

Short  Supply  Controls;  Establishment 
of  Criteria  for  Consideration  of 
Applications  for  Exceptions 

agency:  Office  of  Export 
Administration,' International  Trade 
Administration,  U.S.  Department  of 
Commerce. 

ACTION:  Interim  Rule  with  Invitation  to 
Comment. 

summary:  These  regulations  establish 
the  basis  for  the  consideration  of 
applications  for  exceptions  to  the 
relations  governing  exports  of 
commodities  subject  to  short  supply 
export  controls.  They  are  intended  to 
supplement  the  regulations  under  which 
short  supply  control  programs  are 
administered  without  significantly 
altering  applicable  program  policies. 
DATES:  These  rules  are  effective  on 
publication,  but  may  be  revised  after 
comments  are  received.  Comments  must 
be  received  by  the  Department  by 
March  23, 1981. 

ADDRESS:  Written  comments  (five 
copies)  should  be  sent  to:  Mr.  Robert  F. 
Kan,  Special  Assistant  to  the  Director, 
Short  Supply  Division,  Office  of  Export 
Administration,  P.O.  Box  7138,  Ben 
Franklin  Station,  Washington,  DC  20044, 
(202)  377-3984. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Robert  F.  Kan,  Special  Assistant  to 
the  Director,  Short  Supply  Division, 
Office  of  Export  Administration,  P.O. 
Box  7138,  Ben  Franklin  Station, 
Washington,  DC  20044,  (202)  377-3984. 
SUPPLEMENTARY  INFORMATION:  On 
September  25, 1974,  the  Department 
published  regulations  establishing 
standards  for  the  consideration  of 
applications  for  relief  from  short  supply 
export  controls  on  groimds  of  unique 
hardship.  These  relations,  contained 
in  §  377.3,  remain  in  efiect.  With  limited 
exceptions,  they  have  been  the  sole 
basis  on  which  relief  from  short  supply 
controls  have  been  granted. 

Since  publication  of  those  regulations, 
the  Department  has  administered  short 
supply  export  control  programs  covering 
ferrous  scrap  (in  1973-74)  and  petroleum 
and  petroleum  products,  and  a 
statutorily  mandated  control  program 


covering  western  red  cedar.  In 
administering  these  programs,  it  has 
noted  that  certain  applications  have 
presented  persuasive  reasons,  not 
explicitly  contemplated  by  the  unique 
hardship  criteria,  for  considering  the 
issuance  of  an  export  license  outside  the 
quota  system.  In  the  Department’s 
experience,  the  express  provisions  of 
this  unique  hardship  criteria  have 
tended  to  be  particularly  applicable  to 
the  period  immediately  following  the 
institution  of  export  controls,  but  after 
controls  have  been  in  place  for  a 
considerable  period  of  time,  the 
hardship  criteria  have  been  less 
applicable  to  the  kinds  of  cases  which 
might  warrant  consideration  for  the 
granting  of  an  exception  to  the 
regulations.  Therefore,  the  Department 
has  concluded  that  it  should  provide  by 
regulation  a  basis  for  the  consideration 
of  exceptions  to  short  supply  export 
controls  on  grounds  other  than  those 
specified  in  the  provisions  on  unique 
hardship. 

The  Department  has  also  noted  that 
the  types  of  exceptions  applications 
filled  imder  short  supply  programs  tend 
to  vary  significantly  according  to  the 
commodity  under  control.  Consequently, 
while  this  rule  establishes  certain 
general  criteria  applicable  to  all  short 
supply  export  control  programs, 
irrespective  of  the  commodity  involved, 
it  also  enumerates  factors  more 
particularly  applicable  to  the  petroleum 
control  program. 

Hardship  and  exceptions  applications 
for  western  red  cedar  are  already 
provided  for  in  the  regulations.  It  is 
anticipated  that  specific  factors  for  the 
consideration  of  applications  for 
exceptions  involving  other  commodities 
that  may  be  ma^  subject  to  short 
supply  export  control  in  the  future  will 
be  issued  at  the  appropriate  time. 

The  establishment  of  these  criteria  for 
the  consideration  of  exceptions  cases 
does  not  represent  a  change  of  policy  by 
the  Department  and  does  not  reflect  any 
change  in  the  Department’s 
administration  of  current  control 
programs,  including  the  petroleum  short 
supply  and  the  western  red  cedar 
programs.  Exporters  are  placed  on 
notice  that  applications  for  licenses 
considered  imder  these  criteria  are 
likely  to  be  approved  only  under 
exceptional  circumstances. 

This  rule  also  revokes  the  special 
exception  under  the  petroleum 
regulations  applicable  to  residual  fuel 
oil  refined  on  Uie  West  Coast  fi‘om 
Califomia-origin  crude  petroleum.  The 
circumstances  which  gave  rise  to  the 
establishment  of  that  special  exception 
no  longer  exist.  Furthermore,  should  an 


application  be  filed  which  heretofore 
would  have  been  considered  under  that 
special  rule,  it  may  now  be  considered 
under  the  new  exceptions  criteria 
estabUshed  herein. 

Rulemaking  Procedure  and  Invitation  to 
Comment 

Section  13(a)  of  the  Export 
Administration  Act  of  1979  (Pub.  L  96- 
72,  to  be  codified  at  50  U.S.C.  App.  2401 
et  seq.)  (“the  Act”)  exempts  regualtions 
promulgated  under  the  Act  fitim  the 
public  participation  in  rulemaking 
procedures  of  the  Administrative 
Procedures  Act.  Because  they  relate  to  a 
foreign  affairs  function  of  the  United 
States,  it  has  been  determined  that  these 
regulations  are  not  subject  to 
Department  of  Commerce 
Administrative  Order  218-7  (44  FR  2082, 
Janucuy  9, 1979)  and  International  Trade 
Administration  Administrative 
Instruction  1-6  (44  FR  2093,  January  9, 
1979)  which  implement  Executive  Order 
12044  (43  FR  12661,  March  23. 1978), 
“Improving  Government  Regulations.” 

However,  because  of  the  importance 
of  the  issues  raised  by  these  regulations 
and  the  intent  of  Congress  set  forth  in 
section  13(b)  of  the  Act,  these 
regulations  are  issued  in  interim  form 
and  comments  will  be  considered  in 
developing  final  regulations. 

The  period  for  submission  of 
comments  will  close  March  23, 1981. 
However,  in  order  that  they  may  be 
given  m£iximum  consideration,  persons 
wishing  to  comment  are  urged  to  submit 
their  comments  as  soon  as  possible.  All 
comments  received  before  the  close  of 
the  comment  period  will  be  considered 
by  the  Department  in  the  development 
of  final  regulations.  While  comments 
received  after  the  end  of  the  comment 
period  will  be  considered  if  possible, 
their  consideration  cannot  be  assured. 
Public  comments  which  are 
accompanied  by  a  request  that  part  or 
all  of  the  material  be  treated 
confidentially,  because  of  its  business 
proprietary  nature  or  for  any  other 
reason,  will  not  be  accepted.  Such 
comments  and  materials  will  be 
returned  to  the  submitter  and  will  not  be 
considered  in  the  development  of  the 
final  regulations. 

All  public  comments  on  these 
regulations  will  be  a  matter  of  public 
record  and  will  be  available  for  public 
inspection  and  copying.  In  the  interest  of 
accuracy  and  completeness,  comments 
in  written  form  are  preferred.  If  oral 
comments  are  received,  they  must  be 
followed  by  written  memoranda  (in  five 
copies)  which  will  also  be  a  matter  of 
public  record  and  will  be  available  for 
public  review  and  copying. 
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Communications  from  agencies  of  the 
United  States  Government  or  foreign 
governments  will  not  be  made  available 
for  public  inspection. 

llie  public  record  concerning  these 
regulations  will  be  maintained  in  the 
International  Trade  Administration 
Freedom  of  Information  Records 
Inspection  Facility,  Room  3012,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW, 
Washington,  D.C.,  20230.  Records  in  this 
facility,  including  written  public 
comments  and  memoranda  summarizing 
the  substance  of  oral  communications, 
may  be  inspected  and  copied  in 
accordance  with  regulations  published 
in  Part  4  of  Title  15  of  the  Code  of 
Federal  Regulations.  Information  about 
the  inspection  and  copying  of  records  at 
the  facility  may  be  obtained  from  Mrs. 
Patricia  L.  Mann,  the  International 
Trade  Administration  Freedom  of 
Information  Officer,  at  the  above 
address  or  by  calling  (202)  377-3031. 

Accordingly,  the  ^port 
Administration  Regulations,  15  CFR  368 
et  seg.,  are  revised  as  follows: 

1.  Section  377.2  is  amended  by 
inserting  a  new  paragraph  (c)(2)  and 
renumbering  the  present  paragraphs 
(c)(2)  and  (3)  as  (c)(3)  and  (4). 

S  377.2  Past  participation  in  exports 
Hcensing  method. 

***** 

(c)  Submission  of  Statement  of  Past 
Participation. 

***** 

(2)  Unique  or  unusual  factors.  If  there 
are  any  unique  or  unusual  factors 
affecting  an  exporter’s  history  of  exports 
during  the  base  period — such  as 
commencement  or  termination  of  export 
activity,  disruption  of  exports  due  to 
strikes,  acts  of  God,  or  seasonal 
variations  or  supply-demand  cycles 
impacting  his  level  of  exports — ^which  an 
exporter  believes  should  be  taken  into 
consideration  in  the  allocation  of 
quotas,  these  should  be  succinctly 
stated  in  a  letter  to  be  considered  with 
the  Past  Participation  Statement. 
***** 

2.  Section  377.3  is  amended  by 
revising  the  section's  title,  retitling  and 
renumbering  subsection  (a)  as 
paragraph  (a)(1),  inserting  a  new 
paragraph  (a)(2),  and  inserting  a  new 
subsection  (c). 

§  377.3  Unique  hardship  and  exceptlona. 

(a)  General.  (1)  Unique  Hardship  *  *  * 

(2)  Exceptions.  If  an  applicant  seeks 
an  exception,  on  grounds  other  them 
unique  hardship,  to  quota  limitations  or 
other  restrictions  on  export  imposed  for 
reasons  of  short  supply,  he  must 
specifically  cite  this  subsection  in  his 


application  and  state  the  precise 
reason(s)  why  he  believes  an  exception 
is  warranted.  Each  such  application  will 
be  considered  on  a  case-by-case  basis 
and  will  be  approved  only  in 
exceptional  circumstances  and  only  if 
the  Office  of  Export  Administration 
determines  that  granting  of  the 
requested  exception  would  be  consistent 
with  the  national  interest  and  the 
purposes  of  the  applicable  short  supply 
control  program. 

***** 

(c)  Standards  for  Exceptions  Cases.  In 
making  a  determination  with  respect  to 
an  application  for  an  exception,  the 
Office  of  Export  Administration  will 
consider,  in  addition  to  the  general 
guidelines  of  §  377.3(a)(2): 

(1)  Factors  such  as  the  following,  to 
the  extent  that  they  are  relevant  to  a 
particular  case: 

(1)  Whether,  for  specific  economic  or 
technological  reasons,  the  particular 
materials  to  be  exported  cannot  be 
practicably  processed  or  untilized 
within  the  United  States; 

(ii)  The  impact  of  the  proposed  export 
on  the  adequacy  of  domestic  supply: 

(iii)  The  probable  impact  on  the 
domestic  economy,  including  consumer 
and  wholesale  prices  (nationally, 
regionally,  or  sectorally); 

(iv)  The  extent  to  which  the  proposed 
country  of  destination  engages  in 
equitable  trade  practices  with  respect  to 
the  United  States  and  treats  the  United 
States  equitably  in  times  of  short  supply: 

(v)  The  extent  to  which  the  proposed 
export  would  advance  or  impair  specific 
U.S.  policy  objectives  (including  those 
set  forth  in  statutes  or  in  any 
international  agreement  to  which  the 
United  States  is  a  party); . 

(vi)  The  extent  to  which  the 
exceptions  request  arises  from  unique 
circumstances  and  is  unlikely  to  be 
repeated; 

(vii)  The  extent  to  which  the 
circumstances  giving  iise  to  the 
exceptions  request  were  within  the 
control  of  the  applicant;  and 

(viii)  Any  additional  factors 
applicable  to  the  particular  commodity 
to  be  exported,  as  set  forth  elsewhere  in 
this  Part  377. 

(2)  What  effect  a  finding  in  favor  of 
the  applicant  would  have  on  attainment 
of  the  basic  objectives  of  the  short 
supply  control  program. 

3.  Section  377.6  is  amended  by 
revising  the  present  subsection  (d)(10) 
and  removing  subsection  (e)(10). 

§  377.6  Petroleum  and  petroleum 
producta. 

***** 

(d)  Issuance  of  Export  Licenses 
***** 


(10)  Exceptions  Cases.  An  application 
for  a  validated  license  to  export  a 
pertroleum  commodity,  other  than  crude 
petroleiun,  submitted  under  Section 
377.3(a)(2)  will  be  considered  imder  the 
standards  for  exceptions  cases  set  forth 
in  S  377.3(c)  €uid  under  the  following 
factors,  if  applicable: 

(i)  Whether  there  is  a  practicable 
domestic  market  for  the  commodity; 

(11)  The  level  of  domestic  stocks  of  the 
commodity  proposed  for  export,  both 
nationally  and  in  the  area  from  which 
the  export  would  take  place,  in  relation 
to  normal  levels; 

(iii)  Whether  the  applicant,  for  bona 
fide  business  reasons  other  than  export, 

(A)  Refined  (or  fractionated), 

(B)  Purchased,  or 

(C)  Is  contractually  obligated  to 
pu^ase  the  commodity  proposed  for 
export; 

(iv)  Whether  the  commodity  will  be 
only  temporarily  exported  (e.g.,  for 
convenience  or  increased  efficiency  of 
transporation)  and  will  reenter  the 
United  States; 

(v)  Whether  the  export  would  be  part 
of  a  two-way  transaction  with  Canada 
or  Mexico,  which  has  not  yet  begun, 
involving  the  import  of  an  equal 
quantity  of  the  same  commodity,  to  be 
initiated  under  either  of  the  following 
circumstances: 

(A)  To  meet  an  emergency  shortage  in 
the  importing  country,  or 

(B)  'To  relieve  a  temporary  lack  of 
practicable  storage  facilities  in  the 
exporting  country. 

(vi)  If  ffie  proposed  export  is 
represented  as  an  exchange,  the  extent 
to  which: 

(A)  The  commodity  to  be  imported  is 
otherwise  available  for  purchase  on  the 
world  market  so  that  the  export  is  not 
necessary  for  the  import  to  take  place, 
and 

(B)  The  export-import  transaction 
yvould  result  in  a  net  gain  or  loss  of 
energy,  as  measured  in  quantity  and/or 
BTU  content,  to  the  United  States. 

(vii)  Whether  the  export  would  be 
part  of  a  transaction  involving  a 
temporary  import,  which  has  not  yet 
begun,  to  be  carried  out  for  convenience 
or  increased  efficiency  of  transportation: 
and 

(viii)  The  effect  of  the  export  (or 
combined  export-import  transaction  in 
the  case  of  an  exchange)  on  wholesale 
and  consumer  prices  in  the  United 
States. 

***** 

Draffing  Information 

The  principal  authors  of  these  rules 
are  Converse  Hettinger,  Director,  Short 
Supply  Division,  Office  of  Export 
Administration:  Robert  F.  Kan,  Special 
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Assistant,  Short  Supply  Division,  Office 
of  Export  Administration;  Roman  W. 
Sloniewsky,  Deputy  Assistant  General 
Counsel  for  Domestic  Commerce, 
Department  of  Commerce;  Pete  M. 
Dalmut,  Attorney-Advisor,  Office  of 
General  Counsel,  Department  of 
Commerce;  and  Robin  B.  Schwartzman, 
Special  Advisor  to  the  Under  Secretary 
for  International  Trade. 

(Secs.  7, 15  and  21,  Pub.  L  96-72,  50  U.S.C. 
App.  2401  et  seq.;  sec.  103,  Pub.  L  94-163,  42 
U.S.C.  6212:  E.0. 12214,  (45  FR  29783,  May  6, 
1980);  Department  Organization  Order  10-3, 

I  (45 6141,  January  25, 1980];  International 
Trade  Administration  Organization  and 
I  Fimction  Order  41-1  (45  FR  11862,  February 
I  22, 1980]  and  41-4  (45  FR  65003,  October  1, 
1980)) 

Dated:  January  14, 1981. 

Eric  L.  Hirschhom, 

Deputy  Assistant  Secretary  for  Export 
A  dministration. 

[FR  Doc.  81-1963  Filed  1-15-81: 11:45  am] 
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SECURITIES  AND  EXCHANGE  * 
COMMISSION 

17  CFR  Part  250 

[Release  No.  35-21881;  File  No.  S7-845] 

Rules  Exempting  Certain  Acquisitions 
by  Electric  Utility  Companies  and 
Exempting  Such  Companies  as 
“Holding  Companies” 

agency:  Securities  and  Exchange 
Commission. 

ACTION:  Final  rules. 

SUMMARY:  The  Commission  is  adopting 
Rule  14,  which  exempts  from  the 
requirements  of  sections  9(a)(2)  and  10 
of  the  Public  Utility  Holding  Company 
Act  of  1935  (“Act")  the  acquisition  by 
one  or  more  electric  utility  companies  of 
securities  of  a  power  supply  company  as 
defined  in  the  rule.  The  Commission  is 
also  adopting  Rule  15,  a  related  rule,  to 
provide  an  exemption  from  regulation  as 
a  “holding  company”  under  section 
3(a)(2)  of  the  Act  for  an  electric  utility 
company  that  makes  any  such 
acquisitions.  The  rules  eliminate  the 
need  for  case-by-case  consideration  of 
projects  by  electric  utility  companies 
that  would  not  be  subject  to  regulation 
under  the  Act  but  for  the  fact  that  a 
separate  company  is  employed  to 
provide  additional  capacity  to  generate 
or  transmit  electric  energy. 

EFFECTIVE  DATE:  January  21, 1981. 

FOR  FURTHER  INFORMATION  CONTACT. 
Aaron  Levy,  Director,  Division  of 
Corporate  Regulation  (202)  523-5691, 
Grant  G.  Guthrie,  Associate  Director 
I  (202)  523-5156,  or  James  E.  Lurie,  Special 


Counsel  (202)  523-5683,  Securities  and 
Exchange  Commission,  500  North 
Capitol  Street,  Washington,  D.C.  20549. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  is  adopting  Rules  14  and  15. 
The  first  exempts  from  Commission 
review  and  approval  under  sections 
9(a)(2)  and  10  of  the  Act  acquisitions  by 
one  or  more  electric  utility  companies 
(hereinafter  referred  to  as 
"participating"  or  “sponsoring 
companies”)  of  securities  of  defined 
electric  generation  or  transmission 
companies  (hereinafter  referred  to  as 
“power  supply  companies”).  Rule  15 
exempts  pmsuant  to  section  3(a)(2)  of 
the  Act  companies  that  as  a  result  of  the 
acquisitions  become  holding  companies. 
An  electric  utility  company  that  tdso 
distributes  gas  at  retail  is  an  “electric 
utility  company”  as  defined  in  section 
2(a)(3)  of  the  Act  and  under  these  rules. 

lAffien  electric  utility  companies 
acquire  the  voting  securities  of  a 
separate  company  organized  to 
construct  or  operate  electric  generation 
or  transmission  facilities,  one  or  more  of 
the  sponsoring  companies  may  become 
“holding  companies”  within  the  meaning 
of  section  2(a)(7)(A)  of  the  Act.*  Such 
acquisitions  may  require  Commission 
approval  under  sections  9(a)(2)  and  10  of 
the  Act  ‘  if  the  acquiring  company  is  an 
“affiliate”  of  another  utility  company 
within  the  meaning  of  section 
2(a)(ll)(A)  of  the  Act  and  will  become 
an  affiliate  of  a  power  supply  company 
by  acquiring  five  percent  or  more  of  its 
voting  securities.’ 

Electric  utilities  are  increasingly 
relying  on  joint  ownership  of  large  new 
base-load  generating  plants  and  related 
transmission  facilities  in  an  effort  to 
spread  the  risks  associated  with 
escalating  costs  of  plant  and  equipment. 
It  permits  unaffiliated  utilities  to  share 
the  benefits  of  efficient  new  facilities 
that  are  too  large  for  any  one  utility  to 
construct  for  its  own  needs.  The 
organization  of  a  separate  power  supply 


*  A  "holding  company"  is  defined  in  section 
2(a)(7)(A)  as  "any  company  which  diiectly  or 
indiiectly  owns,  controls,  or  holds  with  power  to 
vote,  10  per  centum  or  more  of  the  outstanding 
voting  securities  of  a  public  utility  company  *  *  *." 
A  “holding  company”  and  its  subsidiaries  must 
register  under  section  S  of  the  Act  unless  exempt 
under  section  3(a)  of  the  Act 

’Section  9(a)(2)  provides:  “Unless  the  acquisition 
has  been  approved  by  the  Commission  under 
section  10,  it  shall  be  unlawful  for  any  person  *  *  * 
to  acquire,  directly  or  indirectly,  any  security  of  any 
public  utility  company,  if  such  person  is  an  alSiliate 
[under  section  2(a)(ll)(A)]  of  such  [public  utility] 
company  and  of  any  other  public  utility  or  holdi^ 
company,  or  will  by  virtue  of  such  acquisition 
become  such  an  affiliate." 

’If  any  company  owns  five  percent  or  more  of  the 
voting  securities  of  one  public  utility  company  or  of 
a  holding  company,  it  is  an  “affiliate"  of  that 
company  within  the  meaning  of  section  2(a)(llHA) 
of  the  Act. 


company  by  one  or  more  sponsoring 
utilities  offers  some  advantages  over 
joint  ownership  under  a  tenancy  in 
common.  The  principal  advantage  is  the 
ability  to  utiliro  “project  financing,” 
which  allows  the  sponsoring  utilities  to 
finance  the  facility  by  the  power  supply 
company  issuing  long-term  securities 
that  are  not  subject  to  the  mortgage 
bond  indentures  of  the  sponsoring 
companies  and  which  provides 
flexibility  with  respect  to  the  kind  of 
security  and  the  amount  of  debt  used  to 
finance  the  project  In  addition,  the 
proportionate  interests  of  the 
participants  in  the  new  facility  can  be 
altered  as  load  forecasts  change  and 
new  participants  in  the  project  can  be 
admitted  by  a  transfer  of  the  voting 
securities. 

Over  the  years,  the  Commission  has 
authorized,  by  order,  the  acquisition  by 
electric  utilities  of  equity  interests  in 
companies  that  would  construct  and 
operate  generating  facilities  and  sell 
power  to  the  participating  utilities  or  to 
a  government  agency.*  On  the  basis  of 
this  experience,  the  Commission 
believes  that  an  acquisition  of  a 
proportionate  interest  in  a  power  supply 
company  by  an  operating  electric  utility 
is  not  the  kind  of  acquisition  that  the 
Commission  need  review  and  approve 
by  order  under  section  10  in  all  cases, 
llie  requirement  in  Rule  14  that  the 
energy  produced  be  sold  to  the 
sponsoring  utilities  (except  for  sales  to 
municipal  and  cooperative  utilities)  and 
the  regulatory  approvals  relating  to  the 
financings  of  the  power  supply  company 
satisfy  the  main  objectives  of  section  10 
without  additional  review  by  this 
Commission.  Such  an  acquisition  does 
not  enlarge  the  service  area  of  any 
sponsoring  electric  utility  company,  nor, 
in  terms  of  the  Act,  frustrate  effective 
local  regulation  of  the  sponsoring 
companies.  It  does  no  more  than  provide 
a  sponsoring  utility  a  source  of  supply  to 
serve  existing  or  future  needs.  These  are 
the  assumptions  upon  which  the 
exemptions  under  Rules  14  and  15  are 
predicated. 

The  proposed  rules  were  published  for 
comment  July  22, 1980  (HCAR  No.  21661) 
(45  FR  49954,  July  28. 1980).  Twenty-nine 


*See  Middle  South  Utilities,  Inc.,  HCAR  No. 

18437  Qune  4, 1974);  Maine  Yankee  Atomic  Power 
Company,  43  Sec.  764  (1968);  Vermont  Yankee 
Nuclear  Power  Corporation,  43  Sec.  693  (1968); 
Connecticut  Yankee  Atomic  Power  Company,  41 
Sec.  705  (1963);  Southern  Electric  Generating 
Comply,  HCAR  No.  13210  Qune  28, 1956);  Yardcee 
Atomic  Electric  Company,  36  Sec.  552  (19K); 
Mississippi  Valley  Genmting  Company,  36  Sec. 

159  (1955^  Ekctric  Energy.  Inc.,  34  Sec.  566  (1953); 
Ohio  Valley  Electric  Corporation,  34  Sea  323 
Central  Illinois  Public  Service  Company,  32  Sea  202 
(1851);  Wisconsin  River  Power  Company,  27  Sec. 
539(1948). 


5868  Federal  Regteter  /  Vol.  46,  No.  13  /  Wednesday.  January  21.  1981  /  Rules  and  Regulations 


letters  of  comment  were  received,  all 
but  one  in  favor  of  the  proposed  rules 
with  suggested  amendments.  The  rules, 
as  now  adopted,  have  been  revised  in 
light  of  the  comments  and  have  been 
clarified  in  other  respects.  Hie 
American  Public  Power  Association 
(“APPA”)  is  opposed  in  principle  for 
reasons  discussed  below. 

The  exemption  under  Rule  14  applies 
to  an  electric  utility  company  provided  it 
is  not  an  “affilitate"  of  any  other 
company  under  clause  (B)  of  section 
2(a)(ll).*This  requirement  limits  the 
exemption  to  an  independent  utility  that 
is  not  under  the  influence  or  control  of 
another  company  as  an  affiliate  or 
subsidiary  of  such  other  company.  An 
affiliation  under  clause  (B),  when  linked 
to  the  affiliations  subject  to  section 
9(a)(2),  would  result  in  an  affiliate  chain 
of  a  kind  that  might  not  meet  the 
standards  of  section  10,  particularly 
section  10(b)(3). ‘In  this  respect  the 
limitation  in  the  rule  is  consistent  with 
section  10. 

Rule  14  does  not  deny  an  exemption 
to  a  sponsoring  comptuiy  that,  by  reason 
of  the  voting  securities  it  owns,  has 
subsidiaries  or  affiliates  as  defined  in 
clause  (A)  of  section  2(a)(ll).  Indeed, 
the  affiliate  acquisition  exempted  by 
Rule  14  fix>m  section  9(a)(2)  assumes 
that  the  sponsoring  company  has  at 
least  one  other  utility  affiliate  under 
clause  (A).  Nor  does  it  preclude  the 
sponsoring  company  finm  affiliate 
acquisitions  of  other  electric  utilities  or 
of  other  power  supply  companies. 
Acquisitions  by  a  registered  holding 
company,  directly  or  through  a 
subsidiary,  are  governed  by  sections 
9(a)(1)  and  10.  Rule  14  provides  an 
exemption  from  section  9(a)(2),  which 
applies  to  affiliate  acquisitions  by  “any 
person”  ^  other  than  a  registered  holding 
company  or  its  subsidiary.  Rule  14  does 
not  apply  to  the  latter  acquisitions,  but 
that  does  not  affect  exemptions  under 
the  rule  for  other  participating  utilities. 

In  response  to  comments.  Rule  14(a)(1) 
substitutes  approval  by  “a  regulatory 
authority”  for  “the  regidatory 
authorities.”  An  acqiiisition  by  a 
sponsoring  utility  may  require  approval 
by  more  than  one  sut^  authority, 
depending  on  the  laws  to  which  it  is 


*  Under  cUnae  (B)  of  section  2(aKll)  an  "affiliate” 
of  a  specified  company  is  defined  as  "any  company 
5  per  centum  or  more  of  wdiose  outstanding  voting 
securities  are  owned,  controlled,  or  held  with  power 
to  vote,  directly  or  indirectly,  by  such  specified 
company  *  * 

'Section  10(bK3)  provides  that  approval  be 
granted  unless  "sndi  acquisition  will  unduly 
complicate  the  capital  structure  of  the  hold^ 
company  system  of  the  applicant  *  * 

'Under  section  2(aHl)  "person”  meaiu  “an 
individual  or  company.” 


subject.  For  purposes  of  the  rule  one 
approval  is  sufficient. 

The  required  authorization  extends 
also  to  die  obligation  by  the  sponsoring 
companies  to  provide  funds  to  the 
power  supply  companies  pursuant  to  a 
capital  funds  agreement  among  the 
utility  companies  or  a  guarantee  of  their 
debt  obligations.  These  are  essential  to 
effective  review  of  project  financing  by 
the  authorizing  agencies.  During  the 
construction  of  its  facilities,  the  power 
supply  company  has  no  revenues  or 
income  to  supply  any  construction 
funds.  Some  of  the  fwds  are  provided 
by  the  sponsoring  utilities  by  a  purchase 
of  common  stock.  A  far  greater 
proportion  of  the  capital  funds  are 
obtained  fi*om  other  sources,  mostly 
institutional  lenders.  The  obligations  to 
them  are  supported  or  secured  by  the 
investment  and  financial  commitments 
of  the  sponsoring  companies,  which  are 
normally  in  proportion  to  their 
respective  power  entitlements. 

When  a  utility  company  proposes  to 
become  a  participating  member  in  a 
power  supply  company,  it  must  and 
does  consider  the  exent  or  magnitude  of 
the  obligations  or  guarantees  it  is 
reqiiired  to  undertake.  In  fact  these 
commitments  are  essential  to  the 
project’s  financing.  It  is  not  to  be 
assumed  that,  in  reviewing  proposed 
financings  of  the  power  companies  or 
the  capital  investments  by  the 
pcirticipating  companies,  regulatory 
agencies  would  or  should  be  content 
with  less.  That  is  not  to  say  that  Rule  14 
requires  that  these  commitments  shall 
be  separately  reviewed  by  the 
regulatory  agencies.  All  that  the  rule 
requires  is  a  determination  that  the  total 
obligations  or  commitments  by  the 
participating  utilities  have  been 
expressly  considered  and  found 
acceptable  by  the  regulatory  agencies 
when  granting  the  required 
authorization  for  the  transactions  that 
have  been  submitted  to  them. 

The  requirement  in  subsection  (a)(2) 
of  the  rule  that  the  electric  energy 
produced  by  the  power  supply  company 
shall  be  sold  to  the  sponsoring 
companies  does  not  restrict  resale  by 
them.  The  business  of  an  electric  utility 
company  is  to  sell  electric  energy,  at 
retaU  or  wholesale,  so  that  all  of  its 
energy  is  normally  subject  to  sale.  The 
terms  of  resale  are  governed  by  the 
Federal  Power  Act  or  state  laws,  not  by 
the  Holding  Company  Act,  whether 
jurisdiction  over  acquisitions  under 
section  9(a)(2)  is  exercised  by  order  or 
exemption  by  rule.  Subsection  (a)(2) 
rests  on  the  basic  assumption  of  Rule  14 
that  participation  of  each  sponsoring 
utility  is  for  the  piupose  of  securing 


additional  capacity  for  its  own  needs.  In 
this  respect  subsection  (a)(2)  is  in 
accord  with  the  policy  of  section  10  as 
expressed  in  subsection  (c)(2)  thereof.* 

Rule  14  includes  a  transmission 
company  in  its  definition  of  a  “power 
supply  company.”  A  transmission 
compcmy  does  not  normally  buy  or  sell 
the  energy  it  transmits.  Subsection  (a)(2) 
has  been  revised  accordingly  to  allow 
for  transmission  to  the  sponsoring  utility 
or  to  its  customers. 

Subsection  (a)(3)  of  Rule  14  has  been 
revised  to  provide  that  the  issuence  of 
securities  by  the  power  supply  company 
shall  be  expressly  authorized  by  a 
regulatory  authority  having  jurisdiction 
“over  their  issuance”  rather  than  over 
“rates  and  services.”  Rates  and  services 
of  the  power  supply  company  will 
generally  be  regulated  by  the  Federal 
Energy  Regulatory  Commission  under 
the  Federal  Power  Act,  but  under 
sections  204  (a)  and  (f)  of  that  stature  its 
security  issues  may  be  subject  to 
regulation  by  the  regulatory  agency  of 
the  state  in  which  it  is  organized  and 
operating.  As  revised,  subsection  (a)(3) 
or  Rule  14  is  consistent  with  that 
division  of  authority  under  the  Federal 
Power  Act. 

Rule  14(b)  provides  that  if  the  voting 
securities  of  the  power  supply  company 
are  acquired  by  more  than  one 
sponsoring  utility,  the  requirements  for 
exemption  under  the  rule  “shall  apply  to 
each.”  Some  of  the  comment  letters 
mistakenly  infer  that  if  one  of  the 
sponsoring  utilities  does  not  qualify  for 
an  exemption  the  exemption  is  not 
available  to  the  others.  The  exemption 
under  the  rule,  like  section  9(a)(2)  itself, 
applies  to  affiliate  acquisitions  by  each 
of  the  participating  utilities.  If  a 
participating  utility  does  not  qualify  for 
the  exemption  that  does  not  affect  the 
exemption  for  the  others.  If  a 
participating  utility  sells  the  voting 
securities  it  acquired,  the  purchaser’s 
acquisition  will  be  subject  to  section 
9(a)(2)  unless  exempt  under  Rule  14.  The 
revision  stating  that  the  exemption 
requirements  “shall  apply  independently 
to  each”  eliminates  any  question  about 
what  is  meant. 

APPA  objects  to  the  exemption  of 
Rule  14,  citing  Municipal  Electric 
Association  of  Massachusetts  v.  SEC, 
413  F.2d  1052  (C.A.D.C.  1969).  In  that 
case  the  court  reversed  orders  of  the 
Commission  that,  without  a  hearing,  had 
approved  under  the  standards  of  section 
10  the  acquisition,  by  a  group  of  New 
England  utilities,  of  the  common  stocks 


'Section  10(c)(2)  provides  that  the  Conunission 
shall  not  approve  of  the  acquisition  unless  the 
Commission  finds  that  the  acquisition  will  tend 
toward  the  development  cf  "an  integrated  public 
utility  system.” 
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of  two  companies,  each  organized  to 
construct  and  operate  nuclear  power 
generating  facilities.  The  Massachusetts 
municipal  utilities  requested  a  hearing, 
claiming  that  their  exclusion  from 
participation  in  these  projects  was 
contrary  to  the  Federal  antitrust  laws.* 
The  court  agreed  that  the  municipals 
should  have  been  granted  a  hearing  and 
the  opportunity  to  develop  a  record 
supporting  their  contentions.  “APPA 
luges  that  the  exemption  under  Rule  14 
deprives  excluded  utilities,  including 
municipal  utilities  and  cooperatives,  of 
an  adjudicatory  forum  to  present  those 
issues. 

The  exemption  from  sections  9(a]  (2) 
and  10,  as  provided  by  Rule  14,  is  not  a 
grant  of  immunity  from  suit  under 
Federal  antitrust  laws,  and  Rule  14  was 
not  designed  to  foster  exclusion  of 
municipal  and  cooperative  utilities.  Rule 
14  allows  for  their  participation  by  the 
sale  of  electric  energy  to  them  without 
any  equity  or  capital  investment  in  the 
power  supply  company.  The 
Commission  is  satisfied  that  the 
exemption  under  Rule  14  is  consistent 
with  die  policies  of  the  Act  as  expressed 
in  Section  10.  It  does  not  share  APPA’s 
apprehensions  that  the  exemption  will 
be  turned  against  municipal  or 
cooperative  utilities  or  APPA’s 
assumption  that  only  approval  by  order 
under  section  10,  issued  after  notice  and 
opportunity  for  hearing,  is  necessary  to 
assure  their  participation  in  the  power 
supply  company. 

One  of  the  comment  letters,  although 
supporting  the  rules,  prefers  an 
amendment  to  section  2(a)(3).  The 
adoption  of  exemptive  Rules  14  and  15 
does  not  bar  this  legislative  route. 

Actually,  the  direct  and  simple  way  to 
achieve  the  aim  of  Rules  14  and  15  is  by 
an  amendmenbto  section  2(a)(3)  that 
would  declare  a  power  supply  company 
not  to  be  an  "electric  utility  company.” 
The  assumption  underlying  such  an 
amendment  is  that,  although  a  separate 
company,  the  power  supply  company, 
whether  a  corporation  or  a  partnership, 
is  only  a  source  of  supply  of  electric 
energy  to  its  sponsoring  utilities  and  in 
practical  effect  is  a  divisional  unit 
within  the  operations  of  the  utilities  it 
serves.  It  is  the  same  assumption,  as 
noted  before,  upon  which  the  exemption 
of  Rules  14  and  15  are  predicated.  If  the 


'Section  10(b)(1)  provides  for  disapproval  of  the 
acquisition  if  it  “wiU  tend  towards  interlocking 
relations  or  the  concentration  of  control  of  public 
utility  companies,  of  a  kind  or  to  an  extent 
detrimental  to  the  public  interest  or  the  interest  of 
investors  or  consumers.” 

“After  some  hearings  the  parties  reached  a 
settlement,  which  the  Commission  approved. 
Vermont  Yankee  Nuclear  Power  Corp.  and  Maine 
Yankee  Atomic  Power  Co.,  44  SEC  396  (1970). 


power  supply  company  were  not  an 
“electric  utility  company,"  section 
9(a)(2)  would  not  apply  to  any  affiliate 
acquisitions  of  its  voting  securities:  the 
acquisition  of  their  voting  securities 
would  not  make  the  acquiring  utility  a 
“holding  company;”  **  and  no 
exemptions  from  section  9(a)(2)  or 
pursuant  to  section  3(a)  would  be 
needed. 

Rule  15  is  adopted  pursuant  to  section 
3(a)  which  authorizes  the  Commission, 
by  rule  or  order,  to  exempt  five  classes 
of  holding  companies.  The  exemption  in 
section  3(a)(2)  is  for  a  public-utility 
company,  operating  in  the  state  of  its 
organization  and  contiguous  states,  that 
is  a  holding  company  because  it  has  one 
or  more  public-utility  subsidiaries. 

Rule  15  limits  the  exemption  under 
section  3(a)(2)  to  a  public-utility 
company  that  is  an  electric  utility 
company  and  defines  the  exemption  in 
terms  related  to  the  exemption  under 
Rule  14.  Subsection  (a)  of  Rule  15 
provides  that  an  electric  utility  company 
is  exempt  pursuant  to  section  3(a)(2)  if 
as  a  holding  company  it  has  one  or  more 
power  supply  companies  as  a  subsidiary 
utility  or  utilities  and  the  acquisitions 
are  exempt  under  Rule  14.  It  further 
provides  that  if  the  electric  utility 
otherwise  qualifies  for  exemption 
pursuant  to  section  3(a)(2),  by  order  or 
Rule  2(a)(2),  that  exemption  is  not 
afiected  by  an  affiliate  acquisition 
exempt  under  Rule  14.  The  sequence  in 
the  acquisition  is  not  relevant 

Subsection  (b)  is  for  the  special  case 
in  which  the  f^t  affiliate  acquisition 
with  respect  to  a  power  supply  company 
is  not  subject  to  section  9(a)(2),  and  Rule 
14  is  therefore  not  applicable.  For  that 
case,  subsection  (b)  provides  that  the 
exemption  imder  subsection  (a)  applies 
if  the  conditions  for  exemption  under 
Rule  14  are  satisfied. 

APPA  objects  to  Rule  15  as  well.  It 
refers  to  the  Pacific  Northwest  Electric 
Power  Planning  and  Conservation  Act, 
which  was  signed  into  law  on  December 
5, 1980  (P.L.  96-501).  Section  9(h)  of  that 
statute  declares  the  power  supply 
company  not  a  utility  company  and  thus 
exempt  or  excluded  frnm  the  definition 
in  section  2(a)(3)  of  the  Act.  That 
legislation  is  a  response  to  an 
anticipated  regional  shortage  of  electric 
generation  and  permits  the  utility 


“A  holding  company  as  defined  in  section 
2(a)(7)(A)  is  based  on  the  ownership  of  voting 
securities  (fh.  1  supra)  of  a  “public  utility  company,” 
which  section  2(a)(5)  states  is  either  “an  electric 
utility  company  or  a  gas  utility  company.” 

“Rule  2  provides  a  procedure  under  wfaidi  a 
holding  company  and  every  subsidiary  thereof  as 
such  may  claim  an  exemption  pursuant  to  sections 
3(a)(1)  or  3(a)(2)  of  the  Act  by  filing  a  statement 
claiming  such  exemption,  rather  than  by  application 
and  order. 


companies  in  the  region  to  provide 
additional  facilities  through  jointly- 
owned  companies.  It  differs  frnm  the 
pattern  contemplated  by  Rule  14  in  that 
the  energy  will  be  sold  under  contract  to 
the  Bonneville  Power  Administration  for 
pooling  with  its  own  hydroelectric 
power  and  for  redistribution  to  all 
utilities  in  the  regional  networic,  public 
and  private.  The  Commission  is  satisfied 
that  the  Congress  did  not  intend  for  that 
statute  to  provide  a  model  or  mandate 
for  the  exemptions  the  Commission  is 
authorized  to  grant  under  the  Act  For 
reasons  previously  discussed,  the 
Commission  considers  Rules  14  and  15 
consistent  with  the  intent  and  purposes 
of  the  Act 

The  definition  of  “power  supply 
company”  in  Rule  14(c)  is  revis^  and  is 
restated  solely  in  terms  of  the  included 
properties.  The  reference  to  ownership 
interests  has  been  eliminated  as  not 
relevant  to  the  definition.  No  change  of 
substance  is  intended. 

It  has  been  suggested  that  Rule  14 
should  be  revised  to  allow  for 
participation  by  non-utility  companies, 
either  by  extending  the  exemption  to  the 
non-utility  companies  or  by  providing 
that  their  participation  would  not  affect 
the  exemptions  for  the  utility 
participants.  These  proposals  might 
require  republication  for  comment  and 
in  any  case  would  delay  adoption  of 
Rules  14  and  15  as  now  drawn. 
Consideration  of  these  proposals  is 
deferred  for  further  review  to  determine 
if  there  is  a  real  and  public  need  for  non¬ 
utility  participations  and  whether  the 
present  exemption,  by  order,  under 
section  3(a)(3)  is  adequate. 

Statutory  Basis  and  Text  of  the  Rules 

The  Securities  and  Exchange 
Commission  hereby  amends  Title  17, 
Chapter  n  of  the  Code  of  Federal 
Regulations,  pursuant  to  its  authority 
under  the  Public  Utility  Holding 
Company  Act  of  1935  [15  U.S.C.  79a  et 
seq.  and  particularly  sections  3(a),  3(d) 
and  20(a)  thereof  [15  U.S.C  79c(a). 

79c(d)  and  79t(a)]]  by  adding  S  25ai4 
and  §  250.15  to  read  as  set  fmth  below. 
This  action  is  effective  immediately 
pursuant  to  the  Administrative 
Procedure  Act  [5  U.S.C.  553(d)(1)]. 

PART  250~GEIIERAL  RULES  AND 
REGULATIONS.  PUBLIC  UTILITY 
HOLDING  COMPANY  ACT  OF  1935 

§250.14  Exsinptlon  of  acquisitions  Of 
sscuriUss  of  postsr  supply  companlss  from 
ssctlon  9(aK^  of  ths  act 

(a)  An  electric  utility  company  which 
is  not  an  “affiliate”  of  any  other 
company  under  clause  (B)  of  section 
2(a)(ll)  shall  be  exempt  ^m  section 
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9(a)(2)  of  the  Act  with  respect  to  the 
acquisition  of  any  security  of  a  power 
supply  company,  either  directly  or 
throu^  a  wholly-owned  company 
organized  solely  for  that  purpose, 
provided  that: 

(1)  The  acquisition  of  any  securities  of 
the  power  supply  company,  including  its 
voting  securities,  and  any  obligation  by 
such  electric  utility  company  to  provide 
funds  to  the  power  supply  company 
pursuant  to  a  capital  funds  agreement  or 
guarantee  of  its  debts,  is  authorized  by  a 
regulatory  authority  having  jurisdiction 
over  the  rates  and  services  of  such 
electric  utility  company; 

(2)  All  of  the  voting  securities  of  the 
power  supply  company  are  owned  by 
one  or  more  electric  utility  companies  to 
which  the  power  supply  company  sells 
all  of  its  electric  energy,  or  as  a 
transmission  company  provides  all  its 
transmission  services  to  them  or  their 
customers  (exclusive  of  any  electric 
energy  or  transmission  services  which  it 
sells  to  or  provides  to  any  person 
described  in  section  2(c)  of  the  Act  or  to 
any  rural  electric  cooperative 
association);  €md 

(3)  The  issue  of  securities  by  the 
power  supply  company  (other  than  any 
security  maturing  not  more  than  one 
year  after  the  date  of  issue)  is  subject  to 
express  authorization  by  a  regulatory 
authority  having  jurisdiction  over  their 
issuance. 

(b)  If  the  voting  securities  of  the 
power  supply  company  are  acquired  by 
more  than  one  electric  utility  company, 
the  requirements  of  this  rule  shall  apply 
independently  to  each  (except  that 
paragraph  (a)(1)  shall  not  apply  to  any 
person  referred  to  in  section  2(c)  of  the 
Act  or  to  any  rural  electric  cooperative 
association). 

(c)  Definitions.  (1)  The  term  “electric 
utility  company,”  as  used  in  this  rule, 
includes  any  person  referred  to  in 
section  2(c)  of  the  Act 

(2)  The  term  “power  supply  company” 
means  any  company  which  owns  and/or 
operates  facilities  for  the  generation  or 
transmission  of  electric  energy  for  sale 
to  one  or  more  electric  utility 
companies,  together  with  such  other 
facilities  as  are  incidental  and 
functionally  related  thereto. 

(3)  The  term  “voting  security”  shall 
have  the  same  meaning  as  in  section 
2(a)(17)  of  the  Act,  including  any  voting 
interest  that  serves  the  same  defined 
purpose. 

1 250.15  Exemption  of  holding  company 
and  subskfiary  companlea  under  aoction 
S(a)(2)oftliaaet 

(a)  When  an  electric  utility  company 
becomes  a  holding  company  with 
respect  to  one  or  more  power  supply 


companies  in  a  transaction  or 
tranactions  exempted  under  §  250.14, 
the  electric  utility  company,  as  such 
holding  company,  shall  be  exempt 
pursuant  to  section  3(a)(2)  of  the  Act.  If 
an  electric  utility  company  otherwise 
qualifies  for  an  exemption  pursuant  to 
section  3(a)(2)  of  the  Act,  either  by  order 
or  pursuant  to  §  250.2(a)(2)  of  these 
rules,  that  exemption  shall  not  be 
aftected  by  an  acquisition  exempt  imder 
§  250.14. 

(b)  The  exemption  under  paragraph 
(a)  of  this  section  shall  apply  to  an 
electric  utility  company  whose 
acquisition,  though  not  subject  to 
section  9(a)(2)  of  the  Act,  satisfies  all 
the  reqiiirements  provided  by  §  250.14 
for  an  exempt  acquisition. 

By  the  Commission. 

George  A  Fitzsimmons, 

Secretary. 
lanuary  13, 1981. 

[FR  Doc.  81-2111  Filed  1-19-81;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

20  CFR  Part  416 

Suppiemental  Security  Income  for  the 
Agi^,  Blind,  and  Disabled;  Required 
Reports 

aoency:  Social  Security  Administration, 
HHS. 

action:  Final  rule. 

SUMMARY:  These  final  regulations 
reorganize  and  restate  our  rules  on 
reports  required  from  each  applicant, 
eligible  individual,  eligible  spouse, 
eligible  child,  and  representative  payee 
under  the  Supplemental  Secinity  Income 
(SSI)  program.  To  administer  the 
program  efficiently  we  must  receive 
timely  notice  of  events  that  affect 
eligibility  and  the  amount  of  benefits. 
The  final  rules  set  forth  all  the 
provisions  regarding  required  reports 
and  explain  the  penalties  lye  impose  for 
failure  to  report  on  time.  They  also 
explain  that  if  an  individual  has  good 
cause  for  not  making  a  report  on  time, 
we  will  not  impose  a  penalty,  but  may 
still  require  that  the  individual  refund  an 
overpayment  caused  by  a  failure  to 
report  on  time.  We  are  making  several 
minor  revisions  in  the  regulations. 
However,  our  principal  purpose  in 
rewriting  this  subpart  is  to  piake  the 
rules  clearer  and  easier  for  the  public  to 
use. 

EFFECTIVE  DATE:  These  regiilations  are 
effective  January  21, 1981. 


FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Marval  Gazer,  Office  of  Regulations, 
Social  Security  Administration,  Room 
4-H-lO,  West  High  Rise  Building,  6401 
Security  Boulevard,  Baltimore,  MD 
21235;  Phone  (301)  594-7463. 
SUPPLEMENTARY  INFORMATION:  We  have 
recodified  Subpart  G  of  20  CFR  Part  416 
as  part  of  Operation  Common  Sense,  a 
Department-wide  project  to  review  and 
clarify  all  of  our  current  regulations.  We 
published  our  proposed  recodification  of 
this  subpart  as  a  Notice  of  Proposed 
Rule  M^ng  (NPRM)  in  the  Federal 
Register  on  June  19, 1980  (45  FR  41453) 
widi  a  60-day  comment  period.  A 
number  of  comments  were  received  and 
are  discussed  imder  the  heading 
Discussion  of  Comments. 

Sections  Retitled,  Rearranged 

We  have  rearranged  the  sections  in 
this  Subpart  G  in  a  more  logical 
sequence.  We  have  retitled  and 
rewritten  the  sections  in  clear,  plain 
language.  We  have  added  subtitles  to 
highlight  important  rules  and  make  them 
easier  to  find. 

Definitions 

We  have  added  a  new  section 
(§  416.702)  to  define  terms  used  in  this 
subpart. 

Report  Provisions 

To  administer  the  SSI  program 
efficiently,  the  Social  Security 
Administration  (SSA)  must  receive 
timely  notice  of  events  that  affect 
eligibility  and  the  amount  of  benefits. 

Section  416.704  states  that  an 
applicant,  an  eligible  individual,  and 
eligible  spouse,  an  eligible  child,  or  a 
representative  payee  of  any  of  these, 
must  report  certain  events  to  SSA.  In 
addition,  this  section  explains  that  a 
person  who  has  been  legally  adjudged 
incompetent  need  not  make  reports,  but 
that  the  incompetent  person’s 
representative  payee  must  make  the 
required  reports. 

Section  416.708  describes  the  events 
that  must  be  reported  to  SSA.  They 
include,  for  example,  a  change  of 
address,  a  change  in  marital  status,  and 
an  increase  or  decrease  in  the  amount  of 
income  or  resources  an  individual  has. 
As  explained  in  the  NPRM,  we  are 
adding  the  requirement  that  a  change  in 
marital  status  and  a  change  in  school 
attendance  must  be  reported  for  £m 
ineligible  child  who  lives  with  an 
eligible  individual  and  an  ineligible 
spouse.  We  are  also  clarifying  the 
requirement  that  reports  of  temporary 
absences  from  the  United  States  need  be 
made  only  for  absences  of  30  or  more 
consecutive  days  or  for  a  full  calendar 
month. 
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Section  416.710  lists  what  the  reports 
must  include,  such  as  the  event  being 
reported  and  the  date  it  happened.  /Uso 
the  name  and  social  security  number 
under  which  benefits  are  paid  must  be 
reported. 

Section  416.712  describes  the  various 
ways  an  individual  can  mcdce  a  report. 
For  example,  an  individual  can  send  a 
written  report  to  SSA  or  go  to  one  of 
SSA’s  offices  and  make  an  oral  report. 

Section  416.714  explains  when  reports 
are  due.  In  addition,  this  section 
explains  that  SSA  sometimes  sends  a 
written  request  for  information  needed 
to  determine  continuing  eligibility  or  the 
correct  amoimt  df  an  SSI  benefit 
payment.  If  im  individual  fails  to 
respond  to  a  written  request  for  a  report 
within  30  days,  SSA  may  determine  that 
he  or  she  is  ineligible  to  receive  SSI 
benefits  emd  benefits  will  be  suspended. 

Office  of  Management  and  Budget 
Clearance 

The  Department  of  Health  and  Human 
Services  is  required  to  submit  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  approval 
§  416.708,  which  deals  with  reporting 
requirements  imposed  on  the  public.  All 
of  the  reporting  events  listed  in 
§  416.708,  with  three  exceptions,  have 
OMB  clearance  under  number  072- 
R0978.  The  exceptions  are: 

1.  Section  416.708(i] — Refusal  to 
accept  vocational  rehabilitation 
services.  We  generally  receive  these 
reports  on  Form  SSA-1408  (VR  Initiated 
Report  to  SSA).  That  form  does  not 
require  OMB  clearance. 

2.  Section  416.708(j) — Refusal  to 
accept  treatment  for  drug  addiction  or 
alcoholism.  We  generally  receive  these 
reports  on  Form  SSA-8740  (Referral  and 
Treatment  Status).  That  form  does  not 
require  OMB  clearance. 

3.  Section  416.708(m) — A  termination 
of  residence  in  the  U.S.  We  generally 
receive  these  reports  firom  the 
Immigration  and  Naturalization  Service 
on  Form  1-157  (Notice  of  Deportation). 

However,  when  a  recipient  reports 
any  of  these  three  events  directly  to  us, 
the  report  is  taken  on  Form  SSA-795 
(Statement  of  Claimant  or  Other 
Person).  The  Form  SSA-795  has  OMB 
clearance  under  number  072-R0442. 

Penalty  Deduction 

Section  416.722  explains  that  SSA  will 
make  a  penalty  deduction  from  an 
individual’s  SSI  benefits  if: 

He  or  she  has  not  made  a  required 
report  on  time; 

SSA  reduces,  suspends,  or  terminates 
his  or  her  benefits: 


The  individual  has  received  and 
accepted  an  SSI  benefit  for  the  penalty 
period;  and 

The  individual  does  not  have  good 
cause  for  not  reporting  on  time. 

Section  416.724  lists  the  amount  of 
penalty  deductions  €md  explains  that 
SSA  will  limit  the  number  of  penalty 
deductions  imposed  to  one  penalty 
deduction  for  any  one  penalty  period. 

Sections  416.726-416.730  describe 
penalty  periods,  give  examples  of 
penalty  periods,  and  explain  when  a 
penalty  period  may  be  extended.  We 
have  clarified  the  beginning  and  ending 
dates  of  penalty  periods.  TMs 
clarification  makes  clear  that  where  an 
event  (described  in  §  416.708)  occurs  in 
one  penalty  period  and  does  not  become 
oveMue  until  after  that  penalty  period 
ends,  a  new  penalty  period  is  created. 

Section  416.732  explains  that  if  an 
individual  has  good  cause  for  not 
mtddng  a  report  on  time,  SSA  will  not 
impose  a  penalty  deduction,  but  may 
require  that  the  individual  refund  an 
overpayment  because  of  the  event  that 
was  not  reported.  Good  cause  means 
that  an  individual  was  “without  fault” 
as  defined  in  §  416.552  or  his  or  her 
delay  in  reporting  was  not  willful. 

Discussion  of  Comments 

As  previously  indicated,  we  received 
a  number  of  comments  on  the  NPRM 
published  on  June  19, 1980  (45  FR  41453). 
A  summary  of  the  comments  and  our 
responses  follow. 

Report  Provisions  (%\  416.704-416.714) 

1.  Comment  One  commenter  states 
the  proposed  rules  fail  to  comply  with 
the  Privacy  Act  because  the  regiilations 
do  not  inform  the  recipient  of  the 
purpose  for  which  the  information  will 
be  used  and  its  effect  on  their  benefit 
levels.  In  addition,  the  commenter  states 
the  regulations  do  not  define  “in-kind 
income”,  or  adequately  define  “living 
arrangement”,  and  "household”. 

Response:  Action  416.701(a)  clearly 
indicates  that  the  events  listed  in  this 
subpart  must  be  reported  because  they 
may  affect  continued  eligibility  or 
payment  amount  We  disagree  with  the 
suggestion  that  we  define  “in-kind 
income”  or  expand  the  discussion  on 
“living  arrangement”  or  “household”  in 
this  subpart.  This  information 
appropriately  belongs  with  the  rules  on 
income.  Accordingly,  in  §  416.708(c)  we 
specifically  refer  the  reader  to  Subpart 
K,  which  contains  the  rules  on  income, 
for  a  complete  discussion  of  what  we 
consider  income.  We  have  used  a  cross- 
reference  because  we  do  not  believe  the 
rules  should  be  repeated  here.  Also,  it 
would  be  confusing  to  include  only  a 
partial  listing  of  what  constitutes 


income.  For  these  reasons  and  since  this 
subpart  is  designed  only  to  alert  the 
reader  as  to  why  we  require  reports  of 
certain  events,  the  events  that  must  be 
reported,  and  the  penalties  for  not 
making  required  reports,  no  change  is 
being  made  in  the  regulations. 

2.  Comment  One  commenter  states 
that  §  416.708(k)  limits  reporting  to 
admission  to  or  discharge  from  a  public 
institution  or  medical  facility.  The 
commenter  suggests  this  section  be 
revised  to  include  admission  to  or 
discharge  from  a  private  institution. 

Response:  This  comment  is  correct. 
Admission  to  or  discharge  from  any  kind 
of  facility  including  a  private  institution 
may  affect  eligibility  or  payment  amount 
and  must  be  reported.  Accordingly, 

§  416.708(k)  is  being  revised  to  indude 
private  institutions. 

3.  Comment  One  commenter  is 
concerned  that  the  reporting 
requirement  of  “any  improvement  in 
your  medical  condition”  (§  416.708(h)) 
will  unduly  burden  those  agendes 
serving  as  representative  payees  for 
disabled  or  blind  redpients.  The 
commenter  suggests  ffiat  §  416.706(h)  be 
revised  to  state  that  medical 
improvement  need  not  be  reported  if  the 
redpient  is  a  resident  of  an  inpatient 
meffical  program  or  other  alternative 
living  arrangement  where  the  redpient’s 
medical  condition  is  monitored  by  a 
health  professional.  In  this  situation  the 
recipient  or  representative  payee  would 
report  medical  improvement  only  where 
it  would  affect  eli^bility  for  benefits. 

Response:  We  do  not  believe  the 
regulations  require  a  change  to  darify 
the  conditions  under  which  medical 
improvement  need  be  reported.  The 
proposed  change  is  unacceptable 
because  the  redpient  or  representative 
payee  would  not  be  able  to  determine 
imder  what  conditions  medical 
improvement  affects  eligibility  for 
benefits.  We  require  reports  of  medical 
improvement  in  all  cases  because  this 
information  is  necessary  for  us  to 
determine  whether  to  conduct  a 
continuing  disability  investigation.  We 
use  the  results  of  the  investigation  to 
determine  if  eligibility  for  benefits 
continues  or  should  terminated. 

4.  Comment  One  commenter  points 
out  that  §  416.708  (m)  and  (n)  makes  a 
distinction  between  reporting  a 
permanent  change  in  U.S.  residency  and 
a  temporary  change  in  U.S.  residency  for 
more  than  30  days  or  a  full  calendar 
month.  The  commenter  suggests  these 
paragraphs  be  combined  to  read  as 
follows: 

(m)  Leaving  the  U.S.  You  must  report  to  us 
if  you  leave  the  U.S.  for  30  or  more 
consecutive  days  or  for  a  full  calendar  month. 
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Response:  We  disagree  with  this 
suggestion.  We  believe  two  separate 
paragraphs  are  necessary  to  avoid  any 
potential  misunderstandings.  The 
purpose  of  having  two  paragraphs  is  to 
clarify  and  state  more  clearly  when 
reports  for  leaving  the  U.S.  are  required. 
The  rule  in  §  416.708(m)  is  intended  to 
cover  those  cases  where  the  individual 
no  longer  meets  the  citizenship  or 
alienage  requirements  as  well  as 
residency  in  the  U.S.  Paragraph  (n)  deals 
with  the  situations  where  a  person 
would  no  longer  be  considered  a 
resident  only  for  the  period  he  or  she 
was  outside  the  U.S. 

Penalty  Deductions  (ii  416.722-416.732) 

5.  Continent:  One  commenter  strongly 
opposed  the  penalty  provisions  for  tardy 
reports  and  recommended  we  eliminate 
it. 

Response:  Section  1631(e)(2)  of  the 
Social  Security  Act  clearly  requires  that 
we  impose  a  penalty  by  reducing 
subsequent  benefits  where  an  individual 
fails  to  timely  report  events  and  chemges 
in  rircumstances  relevant  to  eligibility 
and  benefit  amount  unless  the 
individual  had  good  cause  for  such 
failure  or  delay.  Since  this  is  a  statutory 
requirement,  we  cannot  eliminate  the 
penalty  provisions. 

6.  Comment:  One  commenter  believes 
that  the  penalty  imposed  as  a  result  of 
these  regulations  is  a  reduction, 
suspension,  or  termination  of  benefits. 
The  commenter  believes  that  such  a 
penalty  provision  would  force  SSI 
recipients  whose  benefits  are  reduced, 
suspended,  or  terminated  to  seek  pubUc 
assistance  fiom  other  programs,  thereby 
overburdening  those  programs.  The 
commenter  also  believes  that  the 
regulations  will  have  an  adverse  efiect 
on  children  and  that  children  cannot  be 
penalized  if  their  parents  fail  to  report. 

Response:  The  penalty  for  failure  to 
report  is  not  a  reduction,  suspension,  or 
termination  of  benefits.  However,  the 
penalty  for  failure  to  report,  which  is  a 
dollar  amount  ($25-$100),  is  or  may  be 
withheld  from  SSI  payments.  The  events 
listed  in  this  subpart  must  be  reported 
because  they  affect  eligibility  and 
payment  amount.  If  eligibility  and 
payment  amoimt  are  afiected,  we  will 
reduce,  suspend,  or  terminate  benefits 
as  required  by  the  circumstances. 

We  are  not  aware  of  any  public 
assistance  program  that  has  been 
overburdened  with  applications  fi'om 
SSI  recipients  whose  benefits  have  been 
reduced,  suspended,  or  terminated.  We 
have  no  reason  to  believe  that  other 
public  assistance  programs  will  be 
adversely  affected  by  SSI  benefit 
reductions,  suspensions,  or  terminations 
arising  in  the  future.  In  any  case  since 


the  penalty  is  required  by  statute  we 
could  not  change  the  rules  reflecting  this 
requirement. 

In  regard  to  the  commenter’s  final 
point  as  to  the  reporting  requirements 
for  children,  §  416.704(a)(3)  requires  an 
eligible  child  to  make  the  required 
reports.  The  parents  of  the  child  are  not 
responsible  for  making  the  report  unless 
the  parent  is  the  representative  payee. 
Eligible  children  will  not  be  penalized  if 
they  have  good  cause  for  failure  to 
report  a  change  in  their  circumstances. 

As  a  general  rule,  children  who  fail  to 
report  are  usually  found  to  be  “without 
fault”  in  failing  to  report  and  are  not 
penalized. 

7.  Comment:  One  commenter  states 
that  the  definition  of  “not  willful”  in 

§  416.732  is  insufficiently  defined. 

Response:  We  have  expanded  the 
definition  of  “not  willful”  to  explain 
more  fully  what  we  mean.  The 
expanded  definition  states  that  “not 
willful”  means  the  individual  did  not 
have  full  knowledge  of  the  existence  of 
an  obligation  to  make  a  required  report 
or  did  not  intentionally,  knowingly,  and 
purposely  fail  to  make  a  required  report. 

8.  Comment:  One  commenter  believes 
that  where  it  is  the  representative 
payee’s  responsibility  to  report  and  he 
or  she  fails  to  do  so,  the  penalty  should 
not  be  imposed  upon  the  recipient  as  it 
is  obviously  not  Ae  recipient’s  fault. 

Response:  Under  §  416.704(c),  a 
recipient  with  a  representative  payee 
shares  the  responsibility  for  maki^  a 
report  unless  the  recipient  has  been 
adjudged  legally  incompetent.  In  that 
case,  a  recipient  is  relieved  of  his  or  her 
responsibility  and  the  responsibility  to 
report  rests  solely  with  the 
representative  payee.  In  those  situations 
a  recipient  would  not  be  penalized  for  a 
representative  payee’s  failure  to  report. 
However,  a  recipient  who  has  not  been 
adjudged  legally  incompetent  can  be 
penalized  for  failing  to  report  even  if  the 
representative  payee  also  failed  to 
report.  For  recipients  with 
representative  payees,  as  well  as  all 
recipients,  we  would  determine  if  “good 
cause”  existed  for  failure  to  report. 

Periodic  Notices 

9.  Comment:  One  commenter 
suggested  that  the  regulations  include  a 
requirement  that  SSA  periodically  notify 
applicants,  recipients,  and 
representative  payees  of  their  duty  to 
report. 

Response:  We,  in  fact,  issue  periodic 
reminders  to  SSI  recipients  and 
representative  payees  as  to  what  events 
must  be  reported.  We  are  opposed  to 
changing  the  language  of  the  regulations 
to  mandate  that  these  reminders  be 
issued  at  specific  times.  We  are 


evaulating  our  current  methods  of 
issuing  periodic  reminders  of  reporting 
responsibilities  to  recipients  and 
representative  payees  (that  is,  check 
steers,  periodic  redeterminations, 
public  information  newspaper  articles) 
to  see  if  they  can  be  improved. 

Relationship  to  Medicaid  Regulations 

10.  Comment:  One  commenter  notes 
that  States  are  required  to  use  SSI 
criteria  in  determining  Medicaid 
eligibility  for  aged,  blind,  and  disabled 
in^viduals.  The  commenter  asks  what 
impact  does  §§  416.714  and  416.722  have 
on  the  States’  Medicaid  eligibility 
determination?  'The  conunenter  also 
asks  if  the  applicable  sections  of  this 
subpart  will  be  incorporated  in  the 
Me^caid  regulations? 

Response:  Section  416.714(b)  (which 
provides  that  failure  to  submit  a  report 
requested  by  us  could  result  in  a 
determination  of  ineligibility  for  SSI 
benefits),  will  impact  on  a  State’s 
Medicaid  eligibility  determinations  in 
those  States  which  condition  Medicaid 
eligibility  solely  on  SSI  eligibility. 
Therefore,  in  those  States,  if  a  recipient 
failed  to  answer  our  written  request  for 
information  within  30  days,  the  person 
may  be  determined  to  be  ineligible  for 
SSI  and,  as  a  result,  also  lose  Medicaid 
eligibility.  Many  States  which  use  SSI 
eligibility  as  a  condition  for  Medicaid 
eligibility  use  other  criteria  to  determine 
Medicaid  eligibility  if  a  recipient  loses 
SSI  eligibility.  In  those  States,  a  loss  of 
SSI  eligibility  under  section  416.714(b) 
will  not  necessarily  result  in  loss  of 
Medicaid. 

Section  416.722  (which  lists  the 
circumstances  under  which  we  make  a 
penalty  deduction),  will  have  no  impact 
on  Medicaid  eligibility  determinations  in 
any  Statem,  including  those  which 
condition  Medicaid  eligibility  solely  on 
SSI  eligibility.  Recipients  whose  benefits 
are  reduced  for  collection  of  a  penalty 
deduction  are  not  considered  ineligible 
for  SSI,  even  if  that  reduction  results  in 
the  recipient  not  receiving  any  benefits. 
Since  these  recipients  do  not  lose  SSI 
eligibility,  they  should  not  lose  their 
Medicaid  eligibility.  Decreased  SSI 
payments  will  not  result  in  any  increase 
in  Medicaid  to  compensate  for  the 
reduction. 

Since  these  regulations  are  merely  a 
clarification  of  SSI  regulations  aiid  there 
is  no  substantive  change  in  them, 
changes  in  the  Medicaid  regulations  do 
not  appear  necessary.  Nevertheless,  we 
have  forwarded  a  copy  of  this  comment 
to  the  Health  Care  Financing 
Administration  (which  administers  the 
Medicaid  program)  for  any  action  it 
believes  may  be  necessary. 
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Differences  between  Current 
Regulations,  NPRM,  and  Final 
Regulations 

As  indicated  in  the  NPRM  we 
proposed  a  nxunber  of  changes  which  we 
are  incorporating  into  these  final 
regulations. 

1.  In  §  416.708(g]  we  have  added  the 
requirement  that  an  eligible  individual 
must  report  to  us  the  marriage  of  an 
ineligible  child  who  lives  with  an 
eligible  individual  and  an  ineligible 
spouse.  This  report  is  required  because 
a  change  in  marital  status  could  affect 
the  amount  of  income  that  is  deemed  (as 
described  in  Subpart  K  of  this  part]  to 
an  eligible  individual  from  his  or  her 
ineligible  spouse.  When  an  ineligible 
child  marries,  we  cease  allocating  a 
portion  of  the  ineligible  spouse’s  income 
to  that  child  beginning  in  the  month 
after  the  child’s  marriage. 

2.  In  §  416.708(1]  we  have  added  the 
requirement  that  an  eligible  individual 
must  report  to  us  a  change  in  school 
attendance  of  an  ineligible  child  who  is 
at  least  age  18  but  less  than  21  and  who 
lives  with  the  eligible  individual  and  his 
or  her  ineligible  spouse.  This  report  is 
required  because  a  change  in  school 
attendance  could  affect  the  amoimt  of 
income  that  is  deemed  (as  described  in 
Subpart  K  of  this  part]  to  an  eligible 
individual  from  his  or  her  ineligible 
spouse.  When  an  ineligible  child  who  is 
at  least  age  18  but  less  than  21  stops 
attending  school  we  cease  allocating  a 
portion  of  the  ineligible  spouse’s  income 
to  that  child  beginning  in  the  month 
after  the  child  stops  attending  school. 
Conversely,  when  an  ineligible  child 
who  is  at  least  age  18  but  less  than  21 
becomes  a  student,  we  allocate  a 
portion  of  the  ineligible  spouse’s  income 
to  that  child  beginning  in  the  month 
after  the  child  becomes  a  student. 

3.  In  §  416.708(m]  we  have  added  the 
requirement  that  an  eligible  individual 
must  report  to  us  when  he  or  she  leaves 
the  United  States  with  the  intent  of 
abandoning  his  or  her  residence  in  the 
United  States.  This  report  is  required 
because  an  eligible  individual  who 
abandons  his  or  her  residence  in  the 
United  States  becomes  ineligible  in  the 
first  month  he  or  she  is  no  longer  a 
resident  of  the  United  States.  The 
current  regulations  (§  416.708(n]]  state 
that  an  eligible  individual  must  report 
the  loss  of  his  or  her  status  as  a  resident 
of  the  United  States.  'This  clarification 
makes  clear  that  intent  to  abandon 
residence  in  the  United  States,  whether 
voluntary  or  not,  must  be  reported  to  us. 

4.  In  §  416.708(n]  we  explain  that  an 
eligible  individual  must  report  to  us 
when  he  or  she  leaves  the  United  States 
for  30  or  more  consecutive  days  or  for  a 


full  calendar  month  without  intending  to 
abandon  his  or  her  residence  in  the 
United  States.  The  current  regulations 
(§  416.703(j]]  state  that  an  eligible 
individual  must  report  any  departure 
from  the  United  States.  The  final  rule 
states  more  clearly  what  is  intended. 

In  addition  to  the  above  changes  we 
are  also  making  several  changes  based 
on  the  comments  we  received. 

1.  In  §  416.708(k]  we  are  adding  the 
requirement  that  admission  to  or 
discharge  fi'om  a  private  institution  must 
be  reported.  We  are  also  defining  the 
term  “private  institution”. 

2.  In  §  416.732(b]  we  have  expanded 
the  definition  of  “not  willful”  to  more 
fully  explain  what  we  mean. 

Accordingly,  the  regulations  with 
these  clarifying  and  editorial  changes 
are  adopted  as  set  forth  below. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.807,  Supplemental  Security 
Income  Program] 

Dated:  December  10, 1980. 

William  J.  Driver, 

Commissioner  of  Social  Security. 

Approved:  January  9. 1981. 

Patricia  Roberts  Harris, 

Secretary  of  Health  and  Human  Services. 

Subpart  G  of  Part  416,  Chapter  III  of 
Title  20  of  the  Code  of  Federal 
Regulations  is  revised  to  read  as  follow: 

Subpart  G — Reports  Required 
Introduction 


Sec. 

418.701  Scope  of  subpart. 

418.702  Definitions. 

Report  Provisions 

416.704  Who  must  make  reports. 

416.708  What  you  must  report. 

416.710  What  reports  must  include. 

416.712  Form  of  the  report. 

416.714  When  reports  are  due. 

Penalty  Deductions 

416.722  Circumstances  under  which  we 
make  a  penalty  deduction. 

416.724  Amounts  of  penalty  deductions. 
416.726  Penalty  period:  First  failure  to 
report. 

416.728  Penalty  period:  Second  failure  to 
report. 

416.730  Penalty  period:  Three  or  more 
failures  to  report. 

416.732  No  penalty  deduction  if  you  have 
good  cause  for  failure  to  report  timely. 
Authority:  Secs.  1102, 1611, 1612, 1613, 1614, 
and  1631  of  the  Social  Security  Act,  as 
amended;  Sec.  211  of  Pub.  L  93-66;  49  Stat. 
647,  as  amended;  86  Stat.  1466, 1468, 1470, 
1471,  and  1475;  87  Stat.  154;  42  U.S.C.  1302, 
1382, 1382a,  1382b,  1382c,  and  1383. 


Subpart  G— Reports  Required 
Introduction 

§  416.701  Scope  of  subpart 

(a]  Report  provisions.  The  Social 
Security  Administration,  to  achieve 
efficient  administration  of  the 
Supplemental  Security  Income  (SSI] 
program  for  the  Aged,  Blind,  and 
Disabled,  requires  that  you  (or  your 
representative]  must  report  certain 
events  to  us.  It  is  important  for  us  to 
know  about  these  events  because  they 
may  affect  your  continued  eligibility  for 
SSI  benefits  or  the  amount  of  your 
benefits.  This  subpart  tells  you  what 
events  you  must  report;  what  your 
reports  must  include;  and  when  reports 
are  due.  The  rules  regarding  reports  are 
in  §§  416.704-416.714. 

(b]  Penalty  deductions.  If  you  fail  to 
make  a  required  report  when  it  is  due, 
you  may  suffer  a  penalty.  This  subpart 
describes  the  penalties;  discusses  when 
we  may  impose  them;  and  explains  that 
we  will  not  impose  a  penalty  if  you  have 
good  cause  for  failing  to  report  timely. 
The  rules  regarding  penalties  are  in 
§§416.722-416.732. 

§416.702  Definition*. 

For  purposes  of  this  subpart — 

“Essential person"  means  someone 
whose  presence  was  believed  to  be 
necessary  for  your  welfare  under  the 
State  program  that  preceded  the  SSI 
program.  (See  §§  416.241-416.249.] 

‘Parent”  means  a  natural  parent,  an 
adoptive  parent,  or  the  spouse  of  a 
natural  or  adoptive  parent. 

“Representative  payee"  means  an 
individual,  an  agency,  or  an  institution 
selected  by  us  to  receive  and  manage 
SSI  benefits  on  your  behalf.  (See 
Subpart  F  of  this  part  for  details 
describing  when  a  representative  payee 
is  selected  and  a  representative  payee’s 
responsibilities.] 

“Residence  in  the  United  States" 
means  that  your  permanent  home  is  in 
the  United  States. 

“United States” or  “US.” means  the 
50  States,  the  District  of  Columbia,  and 
the  Northern  Mariana  Islands. 

“We,  ”  “Us,  ”  or  “Our”  means  the 
Social  Security  Administration. 

“You”  OT  “Four” means  an  applicant, 
an  eligible  individual,  an  eligible  spouse, 
or  an  eligible  child. 

Report  Provisions 

§  416.704  Who  must  make  reports. 

(a]  You  are  responsible  for  making 
required  reports  to  us  if  you  are — 

(1]  An  eligible  individual  (see 
§  416.120(13]): 

(2]  An  eli^ble  spouse  (see 
§  416.120(14]]; 
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(3)  An  eligible  child  (see 

S§  416.120(13]  and  416.1050);  or 

(4)  An  applicant  awaiting  a  final 
determination  upon  an  application. 

(b)  If  you  have  a  representative  payee, 
and  you  have  not  been  legally  adjudged 
incompetent,  either  you  or  your 
representative  payee  must  make  the 
required  reports. 

(c)  If  you  have  a  representative  payee 
and  you  have  been  legally  adjudged 
incompetent,  you  are  not  responsible  for 
making  reports  to  us;  however,  your 
representative  payee  is  responsible  for 
making  required  reports  to  us. 

§  416.708  What  you  must  report 

This  section  describes  the  events  that 
you  must  report  to  us.  They  are — 

(a)  A  change  of  address.  You  must 
report  to  us  any  change  in  your  mailing 
address  and  emy  change  in  the  address 
where  you  live. 

(b)  A  change  in  living  arrangements. 
You  must  report  to  us  any  change  in  the 
make-up  of  your  household:  that  is,  any 
person  who  comes  to  live  in  your 
household  and  any  person  who  moves 
out  of  your  household. 

(c)  A  change  in  income.  You  must 
report  to  us  any  increase  or  decrease  in 
your  income,  tmd  any  increase  or 
decrease  in  the  income  of — 

(1)  Your  ineligible  spouse  who  lives 
with  you; 

(2)  Your  essential  person; 

(3)  Your  parent,  if  you  are  an  eligible 
child  and  your  parent  lives  with  you;  or 

(4)  An  ineligible  child  who  lives  with 
you. 

However,  you  need  not  report  an 
increase  in  your  Social  Security  benefits 
if  the  increase  is  only  a  cost-of-living 
adjustment.  (For  a  complete  discussion 
of  what  we  consider  income,  see 
Subpart  K.  See  Subpart  M,  §  416.1323 
regarding  suspension  because  of  excess 
income.) 

(d)  A  change  in  resources.  You  must 
report  to  us  any  resources  you  receive  or 
part  with,  and  any  resources  received  or 
parted  with  by — 

(1)  Your  ineligible  spouse  who  lives 
with  you; 

(2)  Your  essential  person;  or 

(3)  Your  parent,  if  you  are  an  eligible 
child  and  your  parent  lives  with  you. 
(For  a  complete  discussion  of  what  we 
consider  a  resource,  see  Subpart  L.  See 
Subpart  M,  §  416.1324  regarding 
suspension  because  of  excess 
resources.) 

(e)  Eligibility  for  other  benefits.  You 
must  report  to  us  your  eligibility  for 
benefits  other  than  SSI  benefits.  See 
§§  416.230  and  416.1330  regeirding  your 
responsibility  to  apply  for  any  o&er 
benefits  for  which  you  may  be  eligible. 


(f)  Certain  deaths.  (1)  If  you  are  an 
eligible  individual,  you  must  report  the 
death  of  your  eligible  spouse,  the  death 
of  your  ineligible  spouse  who  was  living 
with  you,  and  the  death  of  any  other 
person  who  was  living  with  you. 

(2)  If  you  are  an  eligible  spouse,  you 
must  report  the  death  of  your  spouse, 
and  the  death  of  any  other  person  who 
was  living  with  you. 

(3)  If  you  are  an  eligible  child,  you 
must  report  the  death  of  a  parent  who 
was  living  with  you,  and  the  death  of 
any  other  person  who  was  living  with 
you. 

(4)  If  you  are  a  representative  payee, 
you  must  report  the  death  of  an  eligible 
individual,  eligible  spouse,  or  eligible 
child  whom  you  represent;  and  the 
death  of  any  other  person  who  was 
living  in  the  household  of  the  individual 
you  represent. 

(5)  If  you  have  a  representative  payee, 
you  must  report  the  death  of  your 
representative  payee. 

(g)  A  change  in  marital  status.  You 
must  report  to  us — 

(1)  Your  marriage,  your  divorce,  or  the 
annidment  of  your  marriage; 

(2)  The  marriage,  divorce,  or 
annulment  of  marriage  of  your  parent 
who  lives  with  you,  if  you  are  an  eligible 
child; 

(3)  The  marriage  of  an  ineligible  child 
who  lives  with  you,  if  you  are  an  eligible 
child;  and 

(4)  The  marriage  of  an  ineligible  child 
who  lives  with  you  if  you  are  an  eligible 
individual  living  with  an  ineligible 
spouse. 

(h)  Medical  improvements.  If  you  are 
eligible  for  SSI  benefits  because  of 
disability  or  blindness,  you  must  report 
any  improvement  in  your  medical 
condition  to  us. 

(i)  Refusal  to  accept  vocational 
rehabilitation  services.  If  we  have 
referred  you  for  vocational 
rehabilitation  services  and  you  refuse  to 
accept  these  services,  you  must  report 
your  refusal  to  us. 

(j)  Refusal  to  accept  treatment  for 
drug  addiction  or  alcoholism; 
discontinuance  of  treatment.  If  you  have 
been  medically  determined  to  be  a  drug 
addict  or  an  alcoholic,  and  you  refuse  to 
accept  treatment  for  drug  addiction  or 
alcoholism  at  an  approved  facility  or 
institution,  or  if  you  discontinue 
treatment,  you  must  report  your  refusal 
or  discontinuance  to  us. 

(k)  Admission  to  or  discharge  from  a 
medical  facility,  public  institution,  or 
private  institution.  You  must  report  to  us 
your  admission  to  or  discharge  from — 

(l)  A  hospital; 

(2)  A  skilled  nursing  facility; 

(3)  An  intermediate  care  facility;  or 


(4)  A  public  institution  (defined  in 
§  416.231);  or 

(5)  A  private  institution.  “Private 
institution”  means  an  institution  as 
defined  in  §  416.231(b)(1)  which  is  not 
administered  by  or  the  responsibility  of 
a  governmental  unit. 

(1)  A  change  in  school  attendance. 

You  must  report  to  us — 

,  (1)  A  change  in  you  school  attendance 
if  you  are  an  eligible  child; 

(2)  A  change  in  school  attendance  of 
an  ineligible  child  who  is  at  least  age  18 
but  less  than  21  and  who  lives  with  you 
if  you  are  an  eligible  child;  and 

(3)  A  change  in  school  attendance  of 
an  ineligible  child  who  is  at  least  age  18 
but  less  than  21  and  who  lives  with  you 
if  you  are  an  eligible  individual  living 
with  an  ineligible  spouse. 

(m)  A  termination  of  residence  in  the 
U.S.  You  must  report  to  us  if  you  leave 
the  United  States  voluntarily  with  the 
intention  of  abandoning  your  residence 
in  the  United  States  or  you  leave  the 
United  States  involuntarily  (for 
example,  you  are  deported). 

(n)  Leaving  the  U.S.  temporarily.  You 
must  report  to  us  if  you  leave  the  United 
States  for  30  or  more  consecutive  days 
or  for  a  full  calendar  month  (without  the 
intention  of  abandoning  your  residence 
in  the  U.S.]. 

§  416.710  What  reports  must  include. 

When  you  make  a  report  you  must  tell 
us — 

(a)  The  name  and  social  security 
number  under  which  benefits  are  paid; 

(b)  The  name  of  the  person  about 
whom  you  are  reporting; 

(c)  The  event  you  are  reporting  and 
the  date  it  happened;  and 

(d)  Your  name. 

§  416.712  Form  of  the  report 

You  may  make  a  report  in  any  of  the 
ways  described  in  this  section. 

(a)  Written  reports.  You  may  write  a 
report  on  your  own  paper  or  on  a 
printed  form  supplied  by  us.  You  may 
mail  a  written  report  or  bring  it  to  one  of 
our  offices. 

(b)  Oral  reports.  You  may  report  to  us 
by  telephone,  or  you  may  come  to  one  of 
our  offices  and  tell  one  of  our  employees 
what  you  are  reporting. 

(c)  Other  forms.  You  may  use  any 
other  suitable  method  of  reporting — for 
example,  a  telegram  or  a  cable. 

§  416.714  Whsn  reports  srs  due. 

(a)  A  reportable  event  happens.  You 
should  report  to  us  as  soon  as  an  event 
listed  in  §  416.708  happens.  If  you  do  not 
report  within  30  days  after  the  calendar 
quarter  in  which  the  event  happens, 
your  report  will  be  late.  We  may  impose 
a  penalty  deduction  fiom  your  benefits 
for  a  late  report  (see  §S  416.722-416.732). 
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(b)  We  request  a  report.  We  may 
request  a  report  from  you  if  we  need 
information  to  determine  continuing 
eligibility  or  the  correct  amount  of  your 
SSI  benefit  pa3unents.  If  you  do  not 
report  within  30  days  of  our  written 
request,  we  may  determine  that  you  are 
ineligible  to  receive  SSI  benefits.  We 
will  suspend  your  benefits  effective  with 
the  month  following  the  month  in  which 
we  determine  that  you  are  ineligible  to 
receive  SSI  benehts  because  of  your 
failure  to  give  us  necessary  information. 

Penalty  Deductions 

§  416.722  Circumstances  under  which  we 
make  a  penalty  deduction. 

A  penalty  deduction  is  made  from 
your  benefits  if — 

(a)  You  fail  to  make  a  required  report 
on  time  (see  §  §  416.708  and  416.714]; 

(b)  We  must  reduce,  suspend,  or 
terminate  your  benefits  because  of  the 
event  you  have  not  reported; 

(c)  You  received  and  accepted  an  SSI 
benefit  for  the  penalty  period  (see 

§  §  416.724-416.728  for  penalty  period 
definitions);  and 

(d)  You  do  not  have  good  cause  for 
not  reporting  on  time  (see  §  416.732). 

§  4 1 6.724  Amounts  of  penalty  deductions. 

(a)  Amounts  deducted.  If  we  find  that 
we  must  impose  a  penalty  deduction, 
you  will  lose  from  your  SSI  benefits  a 
total  amount  of— 

(1) [$25  for  a  report  overdue  in  the  first 
penalty  period; 

(2)  $50  for  a  report  overdue  in  the 
second  penalty  period;  and 

(3)  $100  for  a  report  overdue  in  the 
third  (or  any  following]  penalty  period. 

(b)  Limit  on  number  of  penalties.  Even 
though  more  than  one  required  report  is 
overdue  from  you  at  the  end  of  a  penalty 
period,  we  will  limit  the  number  of 
penalty  deductions  imposed  to  one 
penalty  deduction  for  any  one  penalty 
period. 

§  416.726  Penalty  period:  First  failure  to 
report 

(a)  First  penalty  period.  The  first 
penalty  period  begins  on  the  first  day  of 
the  month  you  apply  for  SSI  benefits 
and  ends  on  the  day  we  first  learn  that 
you  should  have  made  a  required  report, 
but  did  not  do  so  within  30  days  after 
the  calendar  quarter  in  which  the  event 
happened.  There  may  be  more  than  one 
required  report  overdue  at  the  end  of  the 
first  penalty  period,  but  we  will  impose 
no  more  than  one  penalty  deduction  for 
the  period. 

Example:  On  February  1  Mr,  Jones  filed  for 
SSI  benefits.  His  benefit  payments  began 
with  February.  On  May  5  Mr.  Jones  left  the 
U.S.  to  visit  relatives  in  Europe.  On 
September  1  he  returned  to  his  home  in  the 


U.S.  On  November  20  he  reported  that  he  had 
been  out  of  the  U.S.  The  event  (being  out  of 
the  U.S.  for  more  than  30  consecutive  days) 
happened  in  the  second  calendar  quarter 
(April-May-June).  Mr.  Jones  should  have 
reported  it  to  us  within  30  days  after  the 
calendar  quarter  in  which  the  event 
happened  (before  July  31).  The  first  penalty 
period  began  February  1,  the  day  Mr.  Jones 
filed  his  application,  and  ended  November  20, 
the  day  we  learned  that  his  report  was 
overdue. 

(b)  Extension  of  first  penalty  period.  If 
you  have  good  cause  for  not  making  a 
report  on  time  (see  §  416.732),  we  will 
extend  the  first  penalty  period  to  the 
day  when  we  learn  that  you  should  have 
made  another  required  report,  but  did 
not  do  so  within  30  days  after  the 
calendar  quarter  in  which  the  event 
happened.  There  may  be  more  than  one 
required  report  overdue  at  the  end  of  the 
extended  first  penalty  period,  but  we 
will  impose  no  more  than  one  penalty 
deduction  for  the  extended  period. 

Example:  Mr.  Jones  was  found  to  have 
good  cause  for  failing  to  report  that  he  had 
been  outside  the  U.S.  (see  §  416.732); 
therefore,  the  first  penalty  period  did  not  end 
on  November  20.  On  December  6  we  learned 
that  he  had  failed  to  report  to  us  income  he 
received  in  March  and  April.  He  did  not  have 
good  cause  for  failing  to  report  this  income; 
therefore,  the  first  penalty  period  ended 
December  6  and  w.e  imposed  a  penalty 
deduction  for  his  failure  to  report  the  income. 

§  416.728  Penalty  period:  Second  failure 
to  report 

(a)  Second  penalty  period.  The  second 
penalty  period  begins  on  the  day  after 
the  first  penalty  period  ends.  The  second 
penalty  period  ends  on  the  day  we  first 
learn  ftat  you  should  have  made  a 
required  report,  but  did  not  do  so  within 
30  days  after  the  calendar  quarter  in 
which  the  event  happened.  (The  event 
may  have  happened  during  the  first 
penalty  period,  with  the  reporting  due 
date  in  the  second  penalty  period.  The 
due  date  and  the  failure  to  report  on 
time  are  the  important  factors  in 
establishing  a  penalty  period.)  There 
may  be  more  than  one  required  report 
overdue  at  the  end  of  the  second  penalty 
period,  but  we  will  impose  no  more  than 
one  penalty  deduction  for  the  period. 

Example:  Mrs.  Martin's  first  penalty  period 
had  ended  June  30.  On  December  31  Mrs. 
Martin  reported  that  she  had  received  a 
$2,000  inheritance  on  July  3.  The  event 
happened  in  the  third  calendar  quarter  (July- 
August-September).  She  should  have 
reported  it  to  us  within  30  days  after  the 
calendar  quarter  in  which  the  event 
happened  (before  October  31).  The  second 
penalty  period  began  July  1,  the  day  after  the 
first  penalty  period  ended,  and  ended 
December  31,  the  day  we  learned  that  her 
report  was  overdue. 
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(b)  Extension  of  second  penalty 
period.  If  you  have  good  cause  for  not 
making  a  report  on  time  (see  §  416.732), 
we  wifi  extend  the  second  penalty 
period  to  the  day  when  we  learn  that 
you  should  have  made  another  required 
report,  but  did  not  do  so  within  30  days 
after  the  calendar  quarter  in  which  the 
event  happened.  There  may  be  more 
than  one  required  report  overdue  at  the 
end  of  the  extended  second  penalty 
period,  but  we  will  impose  no  more  than 
one  penalty  deduction  for  the  extended 
period. 

Example:  Mrs.  Martin  did  not  have  good 
cause  for  failing  to  report  on  time  (see 
S  416.732);  therefore,  we  did  not  extend  the 
second  penalty  period — it  ended  on 
December  31,  the  day  we  learned  that  her 
report  was  overdue,  and  we  imposed  a 
penalty  deduction.  One  year  later,  we  first 
learned  that  Mrs.  Martin  was  absent  from  the 
United  States  for  several  months  and  her 
report  of  this  event  was  overdue  during  the 
second  penalty  period,  but  we  did  not  impose 
another  penalty  deduction. 

§  416.730  Penalty  period;  Three  or  more 
failures  to  report  * 

(a)  Third  (or  a  following)  penalty 
period.  A  third  (or  a  following)  penalty 
period  begins  the  day  after  the  last 
penalty  period  ends.  This  penalty  period 
ends  on  the  day  we  first  learn  that  you 
should  have  made  a  required  report 
during  the  penalty  period,  but  did  not  do 
so  within  30  days  after  the  calendar 
quarter  in  which  the  event  happened. 
(The  event  may  have  happened  during 
an  earlier  penalty  period,  with  the 
reporting  due  date  in  the  third  (or  a 
following)  penalty  period.  The  due  date 
and  the  failure  to  report  on  time  are  the 
important  factors  in  establishing  a 
penalty  period.)  There  may  be  more 
than  one  required  report  overdue  at  the 
end  of  a  penalty  period,  but  we  will 
impose  no  more  than  one  penalty 
deduction  for  any  one  penalty  period. 

(b)  Extension  of  third  (or  a  following) 
penalty  period.  Just  as  with  the  first  and 
second  penalty  periods,  if  you  have 
good  cause  for  not  making  a  report  on 
time  during  the  third  (or  a  following) 
penalty  period  (see  §  416.732),  we  will 
extend  the  penalty  period  to  the  day 
when  we  learn  that  you  should  have 
made  another  required  report,  but  did 
not  do  so  within  30  days  after  the 
calendar  quarter  in  which  the  event 
happened.  There  may  be  more  than  one 
required  report  overdue  at  the  end  of  an 
extended  penalty  period,  but  we  will 
impose  no  more  than  one  penalty 
deduction  for  any  one  extended  penalty 
period. 


§  416.732  No  penalty  deduction  If  you 
have  good  cause  for  failure  to  report 
timely. 

We  will  find  that  youliave  good  cause 
for  failure  to  report  timely  and  we  will 
not  impose  a  penalty  deduction,  if — 

(a)  You  are  “without  fault"  as  defined 
in  §  416.552;  or 

(b)  Your  failure  or  delay  in  reporting  is 
not  willful.  "Not  willful”  means  that — 

(1)  You  did  not  have  full  knowledge  of 
the  existence  of  your  obligation  to  make 
a  required  report;  or 

(2)  You  did  not  intentionally 
knowingly,  and  purposely  fail  to  make  a 
required  report. 

However,  in  either  case  we  may 
require  that  you  refund  an  overpayment 
caused  by  your  failure  to  report.  See 
Subpart  E  of  this  part  for  waiver  of 
recovery  of  overpayments. 

[FR  Doc.  81-1568  Filed  1-19-81;  8:45  am] 
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DEPARTMENT  OF  LABOR 

29  CFR  Part  4 

Office  of  the  Secretary 

Labor  Standards  for  Federal  Service 
Contracts 

Note. — ^This  document  originally  appeared 
for  Monday  January  19, 1981.  It  is  reprinted  in 
this  issue  to  meet  requirements  for 
publication  on  the  Tuesday-Friday  schedule 
assigned  to  the  Department  of  Labor. 

AGENCY:  Wage  and  Hour  Division, 

Labor. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  revises  §  4.133  of 
the  regulations  of  the  Department  of 
Labor  (29  CFR  4.133)  to  clarify  the 
treatment  of  concession  contracts  under 
the  Service  Contract  Act.  Subsection  (a) 
of  the  revised  regulation  makes  it  clear 
that  government  concession  contracts, 
like  all  other  government  contracts  for 
services,  are  covered  by  the  Act. 
Subsection  (b)  indicates  the  types  of 
concession  contracts  the  Secretary  of 
Labor  is  exempting  from  the  Act’s 
coverage  pursuant  to  his  authority  under 
Section  4(b)  of  the  Service  Contract  Act. 
EFFECTIVE  DATE:  February  18, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dorothy  P.  Come,  Assistant 
Administrator,  Wage  and  Hour  Division, 
Employment  Standards  Administration, 
U.S.  Department  of  Labor,  Room  S-3502, 
200  Constitution  Avenue,  NW., 
Washington,  D.C.  20210.  Telephone:  202- 
523-8333. 
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SUPPUEMENTARY  INFORMATION: 

Coverage  of  the  Service  Contract  Act  is 
broad.  It  encompasses  all  contracts,  or 
any  bid  speciHcations  therefor,  entered 
into  by  and  with  the  Government,  which 
have  as  their  principal  purpose  the 
furnishing  of  "services  in  the  United 
States  through  the  use  of  service 
employees.”  Since  1968  the  Department 
of  Labor  excepted  from  the  Act’s 
requirements  those  concession  contracts 
which  provide  services  of  “indirect  or 
remote”  benefit  to  the  Government,  for 
example.  National  Park  Service  food 
and  lodging  concessionaires  serving  the 
general  public. 

However,  difficulties  were 
encountered  in  applying  the  language  of 
29  CFR  4.133,  partic^arly  in 
circumstances  where  it  is  difficult  to 
determine  how  “indirect  or  remote”  is 
the  benefit  to  the  Government.  Further, 
the  regulation  was  susceptible  of  being 
misconstrued  as  providing  that  the  Act 
itself  does  not  cover  a  contract  unless 
the  services  provided  are  of  direct 
benefit  to  the  Govermnent. 

For  these  reasons,  the  Department  of 
Labor  proposed  to  recast  the  regulation 
to  indicate  that  the  Act  covered  all 
government  concession  contracts  for 
services,  and  to  continue  to  provide  an 
exemption  for  National  Park  Service 
concession  contracts  which  furnish  food 
or  lodging  services  to  the  general  public. 
This  proposed  revision  of  $  4.133  was 
published  in  the  Federal  Register  (44  FR 
77057)  on  December  28, 1979.  Comments 
concerning  this  proposed  revision  were 
received  from  the  National  Counsel  of 
Technical  Service  Industries  and  three 
government  agencies — the  Federal 
Aviation  Administration  (FAA),  the 
National  Aeronautics  Space 
Administration  (NASA),  and  the 
General  Services  Administration  (GSA). 
All  except  GSA  questioned  the 
correctness  of  the  interpretation  of  the 
Department  of  Labor  that  the  Service 
Contract  Act  covers  concession 
contracts  for  services  irrespective  of  the 
beneficiary  of  the  contract  services. 
NASA  and  FAA  contended  that  the  Act 
was  intended  to  cover  only  concession 
contracts  which  are  of  a  direct  benefit  to 
the  Government  or  its  personnel,  and 
was  not  intended  to  cover  concession 
contracts  which  primarily  benefit  the 
general  public. 

However,  these  contentions  must  be 
rejected.  As  previously  noted,  the 
language  of  the  Act  is  very  broad  and 
covers  all  contracts  the  principal 
purpose  of  which  is  furnishing  services. 
The  Act’s  language  makes  no  distinction 
based  on  the  beneficiary  of  the  contract 


services.  In  addition,  the  legislative 
history  of  the  statute  provides  no 
evidence  of  a  Congressional  intent  to 
limit  coverage  to  service  contracts  of 
direct  benefit  to  the  Govermnent. 
Comments  by  members  of  Congress  that 
the  Act  should  not  be  applied  to  certain 
concession  contracts  providing  services 
to  the  general  public  were  made  after 
the  passage  of  the  Act,  and  do  not 
constitute  part  of  the  statute’s  legislative 
history. 

GSA  and  the  National  Council  of 
Technical  Service  Industries  submitted  • 
comments  questioning  whether  there 
was  a  sufficient  basis  to  exempt 
concession  contracts  in  National  Parks 
while  not  exempting  similar  concession 
contracts  involving  other  Federal 
agencies.  As  a  consequence  of  these 
comments,  the  Department  of  Labor 
proposed  additional  revisions  to  the 
regulation,  which  were  published  in  the 
Federal  Register  (45  FR  81785)  on 
December  12, 1980.  Under  this  further 
proposed  revision,  subsection  (b)  was 
modified  and  clarified  to  specifically  list 
which  types  of  concession  contracts 
were  exempt,  and  to  indicate  that  the 
exemption  is  not  limited  to  National 
Park  Service  concession  contracts  but 
applies  to  qualifying  concession 
contracts  of  other  government  agencies 
as  well. 

FAA  and  NASA  submitted  additional 
comments  concerning  these  further 
proposed  revisions.  FAA  generally 
approved  of  the  revisions,  but 
recommended  that  the  list  of  exempt 
concession  contracts  be  expanded  to 
include  those  involving  taxicabs,  barber 
shops,  commercial  advertising  displays 
and  aircraft  fuel  sales.  This 
recommendation  is  rejected  as  not  being 
appropriate  for  incorporation  in  the 
regulation  at  this  time.  Further 
information  is  needed  to  establish  both 
the  basis  for  and  the  precise  scope  of 
these  additionally  suggested 
exemptions. 

NASA  submitted  additional 
comments  again  contesting  the 
interpretation  of  the  Act  found  in  §  4.133 
that  concession  contracts  which  provide 
services  of  indirect  or  remote  benefit  to 
the  Government  are  covered  by  the  Act. 
NASA  expressed  concern  with  the 
possible  effect  this  proposed  regulation 
might  have  on  the  status  of  a  pending 
lawsuit,  and  recommended  that  the 
proposed  regulation  be  held  in  abeyance 
until  the  court  rules  in  the  case. 
However,  in  light  of  the  real  need  for 
clarification  of  the  position  of  the 
Department  of  Labor  concerning  the 
application  of  the  Service  Contract  Act 


to  government  concession  contracts,  and 
the  fact  that  it  has  been  over  a  year 
since  publication  of  the  proposed 
revision  of  the  regulation,  the 
Department  of  Labor  feels  it  would  not 
be  in  the  public  interest  to  further  delay 
publication  of  the  regulation  as  a  final 
rule. 

The  Secretary  of  Labor  has 
determined,  based  on  the  information 
available,  that  because  the  proposed 
exemption  is  supported  by  statements  of 
members  of  Congress,  it  is  necessary 
and  proper  in  the  public  interest:  and 
further  ^at  because  the  proposed 
regulation  will  clarify  the  limits  and 
make  clear  the  basis  of  the  previous 
exemption,  it  is  therefore  in  accord  with 
its  remedial  purpose  to  protect 
prevailing  labor  standards. 

It  has  been  determined  that  the 
amendments  to  this  Regulation  do  not 
meet  the  criteria  of  Executive  Order 
12044  and  the  Department  of  Labor 
Guidelines  (44  FR  5570)  for  a  regulatory 
analysis.  The  revised  regulation 
essentially  clarifies  interpretations  and 
policies,  and  will  not,  in  any  event, 
cause  major  cost/price  increases. 

Accordingly,  29  CFR  §  4.133  is  revised 
as  set  forth  below: 

§  4.133  Beneficiary  of  contract  services. 

(a)  The  Act  does  not  say  to  whom  the 
services  under  a  covered  contract  must 
be  furnished.  So  far  as  its  language  is 
concerned,  it  is  enough  if  the  contract  is 
“entered  into”  by  and  with  the 
government  and  if  its  principal  purpose 
is  “to  furnish  services  in  the  United 
States  through  the  use  of  service 
employees”.  It  is  clear  that  Congress 
intended  to  cover  at  least  contracts  for 
services  of  direct  benefit  to  the 
Government,  its  property,  or  its  civilian 
or  military  personnel  for  whose  needs  it 
is  necessary  or  desirable  for  the 
govermnent  to  make  provision  for  such 
services.  For  example,  the  legislative 
history  makes  specific  reference  to  such 
contracts  as  those  for  furnishing  food 
service  and  laundry  and  dry  cleaning 
service  for  persormel  at  military 
installations.  Furthermore,  there  is  no 
limitation  in  the  Act  regarding  the 
beneficiary  of  the  services,  nor  is  there 
any  indication  that  only  contracts  for 
services  of  direct  benefit  to  the 
Government,  as  distinguished  fix)m  the 
general  public,  are  subject  to  the  Act. 
Therefore,  where  the  principal  purpose 
of  the  Government  contract  or  any  bid 
specification  therefor  is  to  provide 
services  through  the  use  of  service 
employees,  the  contract  is  covered  by 
the  Act,  regardless  of  the  direct 
beneficiary  of  the  services  or  the  source 
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of  the  funds  from  which  the  contractor  is 
paid  for  the  service,  and  irrespective  of 
whether  the  contractor  performs  the 
work  in  its  own  establishment,  on  a 
Government  installation,  or  elsewhere. 
The  fact  that  the  contract  requires  or 
permits  the  contractor  to  provide  the 
services  directly  to  individual  personnel 
as  a  concessionaire,  rather  than  through 
the  contracting  agency,  does  not  negate 
coverage  by  the  Act. 

(b]  Because  of  comments  made  shortly 
after  the  Act’s  passage  by  some 
members  of  Congress  that  the  Act’s 
requirements  should  not  be  imposed  on 
certain  concession  contracts  providing 
services  to  the  general  public,  the 
Department  of  Labor,  pursuant  to 
Section  4(b]  of  the  Act,  exempts  from 
the  provisions  of  the  Act  certain  kinds  of 
concession  contracts  as  provided  herein. 
Specifically,  concession  contracts  (such 
as  those  entered  into  by  the  National 
Park  Service)  for  the  furnishing  of  food, 
lodging,  automobile  fuel,  souvenirs, 
newspaper  stands,  and  recreational 
equipment  to  the  general  public,  as 
distinguished  &om  the  United  States 
Government  or  its  persoimel,  are 
exempt.  Where  concession  contracts, 
however,  include  speciHcations  for 
services  other  than  those  stated,  such  as 
the  maintenance  of  government 
buildings  and  grounds,  and  the 
dissemination  of  information  about 
government  programs  or  facilities,  those 
services  are  not  exempt.  Exemption  of 
additional  recreational  or  similar 
services  under  concession  contract  will 
be  determined  in  the  discretion  of  the 
Secretary  on  a  case-by-case  basis  in 
accordance  with  29  CFR  4.123  and 
section  4(b)  of  the  Act.  The  exemption 
provided  does  not  affect  a  concession 
contractor’s  obligation  to  comply  with 
the  labor  standards  provisions  of  any 
other  statutes  such  as  the  Contract 
Work  Hours  and  Safety  Standards  Act 
the  Davis-Bacon  Act  (40  U.S.C  276  et 
seq.;  see  Part  5  of  this  title)  and  the  Fair 
Labor  Standards  Act  (29  U.S.C.  201  et 
seq.).  This  clarification  and  limitation  of 
the  exemption  previously  granted  (33  FR 
9880,  July  10, 1968)  is  necessary  and 
proper  in  the  public  interest  and  is  in 
accord  with  the  remedial  purpose  of  the 
Act 

(Secs.  2(a]  and  4, 79  Stat.  1034, 1035;  41  U.S.C. 
351,  353,  and  under  5  U.S.C.  301) 

Signed  at  Washington,  D.C.  this  14th  day  of 
January,  1981. 

Donald  Elisburg, 

Assistant  Secretary  of  Labor,  Employment 
Standards  Administration. 

(PR  Doc.  n-ie27  Filed  l-lS-81;  9:54  am) 
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Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1990 

Identification,  Classification  and 
Regulation  of  Potential  Occupational 
Carcinogens;  Conforming  Deletions 

Note. — ^This  document  originally  appeared 
for  Monday  January  19, 1981.  It  is  reprinted  in 
this  issue  to  meet  requirements  for 
publication  on  the  Tuesday-Friday  schedule 
assigned  to  the  Department  of  Labor. 

agency:  Occupational  Safety  and 
Health  Administration,  Department  of 
Labor. 

action:  Final  Rule. 

SUMMARY:  Deletions  are  made  to  the 
permanent  standard  for  the 
Identification,  Classification  and 
Regulation  of  Potential  Occupational 
Carcinogens  (“Cancer  Policy’’  standard, 
45  FR  5002,  Jan.  22, 1980)  to  conform  it  to 
the  recent  Supreme  Court  decision  on 
OSHA’s  benzene  standard.  Industrial 
Union  Department,  AFL-CIO  v. 

American  Petroleum  Institute,  et  al.  65 
L  Ed.  2d  1010, 100  S.  Ct.  2844  (July  2, 
1980).  The  deletions  carry  out  the 
Court’s  interpretation  of  the 
Occupational  Safety  and  Health  Act  of 
1970  that  consideration  must  be  given  to 
the  significance  of  the  risk  in  the 
issuance  of  a  carcinogen  standard  and 
that  OSHA  must  consider  all  relevant 
evidence  in  making  these 
determinations. 

EFFECTIVE  DATE:  February  18, 1981. 

FOR  FURTHER  INFORMATION  CONTACT! 

Mr.  James  F.  Foster,  OSHA  Office  of 
Public  Affairs,  Room  N-3641,  U.S. 
Department  of  Labor,  ’Third  Street  and 
Constitution  Avenue,  NW.,  Washington, 
D.C.  20210,  telephone  (202)  523-8151. 
SUPPLEMENTARY  INFORMATION: 

1.  Introduction 

On  January  22, 1980,  the  Occuaptional 
Safety  and  Health  Administration 
published  a  final  standard  (29  CFR  Part 
1990)  for  the  Identification, 

Classification  and  Regulation  of 
Potential  Occupational  Carcinogens  (the 
“Cancer  Policy”)  at  45  FR  5002.  On  June 
27, 1980,  OSHA  issued  a  correction 
document  at  45  FR  43403.  The  Cancer 
Policy  included  scientific  policies, 
regulatory  policies  and  procedures 
designed  to  lead  to  the  more  effective 
regulation  of  occupational  carcinogens. 
Among  the  regulatory  policies  was  the 
provision  that  exposures  to  Category  I 
Occupational  Carcinogens  be  reduced  to 
the  lowest  feasible  level  taking  into 
account  economic  and  technical 
considerations.  Limitations  on  the 
consideration  of  some  types  of  evidence 


already  considered  in  the  cancer  Policy 
were  also  included. 

On  July  2, 1980,  the  Supreme  Court 
issued  its  decision  on  the  OSHA 
benzene  standard.  Industrial  Union 
Department,  AFL-CIO  v.  American 
Petroleum  Institute  et  al.,  65  L.  Ed.  2d 
1010, 100  S.  Ct.  2844  (the  “benzene 
decision”  or  “I.U.D.  v.  A.P.L”).  The 
Court  held  that  OSHA  must  consider  the 
significance  of  the  risk  before  regulating 
toxic  substances  and  that  OSHA  had 
the  burden  of  demonstrating  the 
significance  of  the  risk. 

The  Cancer  Policy  shares  certain 
policies  with  the  benzene  standard. 

Therefore  to  conform  the  Cancer 
Policy  to  the  benzene  decision,  OSHA  is 
deleting  the  provisions  of  the  Cancer 
Policy  which  required  the  automatic 
setting  of  the  lowest  feasible  level  for 
Category  I  Potential  Carcinogens.  Also 
deleted  are  limitations  on  the  evidence 
which  OSHA  may  consider  in 
determining  the  exposure  limit  for 
carcinogens.  The  results  of  these 
deletions  are  that  in  setting  exposure 
limits  for  carcinogens  on  a  substance  by 
substance  basis,  OSHA  will  take  into 
accoimt  significance  of  the  risk, 
feasibility,  all  relevant  provisions  of  the 
Act,  court  interpretations,  all  relevant 
evidence,  prudent  occupational  health 
policy  and  its  experience  in  regulating 
toxic  substances.  No  automatic  setting 
of  exposures  at  the  lowest  feasible  level 
will  occur. 

Most  provisions  of  the  Cancer  Policy 
are  not  affected  by  the  benzene 
decision.  These  include  scientific 
policies,  priority  setting,  identification 
criteria  and  classification  criteria. 

OSHA  is,  of  course,  not  deleting  them 
and  they  remain  in  force. 

2.  OSHA’s  Cancer  Policy 

The  Cancer  Policy  preamble  discusses 
the  basis  for  the  policy  at  great  length. 
Very  briefly  occupational  carcinogens 
pose  a  serious  health  problem.  OSHA 
had  regulated  a  number  of  such 
chemicals,  (asbestos,  vinyl  chloride, 
coke  oven  emissions,  arsenic,  etc.),  but 
discovered  that  it  was  a  slow  process,  in 
part  because  it  was  necessary  to 
reevaluate  the  scientific  basis  for 
identifying  potential  human  carcinogens 
in  each  rulemaking.  'Therefore  there 
were  a  significant  number  of  likely 
occupational  carcinogens  which  OSHA 
would  not  be  able  to  regulate  for  a 
substantial  period  of  time.  However, 
during  the  course  of  the  earlier 
rulemakings,  it  became  clear  that  there 
was  a  significant  body  of  well 
established  scientific  data  to  provide  the 
basis  for  identifying  and  regulating 
carcinogenic  substances. 
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In  the  Cancer  Policy  proposal,  OSHA 
proposed  to  make  use  of  this  scientific 
data  and  its  regulatory  experience,  to 
lead  to  a  more  efficient  regulatory 
process  and  better  protection  for 
employees  exposed  to  carcinogens.  The 
proposal  was  intensively  and 
extensively  explored  in  a  10  week 
hearing  during  which  many  scientific 
and  policy  experts  testified,  and  literally 
himdreds  of  scientific  articles  were 
submitted.  That  record  and  the  final 
standard  are  analyzed  in  a  300  page 
Federal  Register  preamble. 

The  final  Cancer  Policy  modified  the 
proposal  m  a  number  of  ways  to  meet 
suggestions  and  criticism  made  in  the 
record  and  the  scientific  evidence.  The 
final  standard  includes  provisions  for 
setting  priorities  (see  §§  1990.131,  .132). 
There  are  provisions  to  amend  the 
policies  to  reflect  advances  in  science 
and  changes  in  policy  (see  §§  1990.104 
and  .145). 

The  Cancer  Policy  sets  forth  scientific 
principles  for  the  identification  and 
classification  of  carcinogenic  chemicals. 
These  principles  are  primarily  stated  in 
§§  1990.111,  .112  and  .143.  They  deal 
with  the  relevance  of  animal  data  to 
humans,  the  appropriateness  of  high 
dose  testing,  the  relevance  of  various 
routes  of  exposure  to  the'  chemical  in 
test  animals,  the  uses  and  abuses  of 
human  data,  the  relevance  of  benign 
tumors  in  test  animals,  and  other 
scientific  principles.  These  scientific 
principles  are  based  on  an  extensive 
scientific  record  and  are  analyzed  in 
depth  in  the  preamble. 

The  Cancer  Policy  treats  these 
scientific  policies  as  binding  on  the 
Agency  and  the  public.  Inconsistent 
evidence  may  not  be  considered,  unless 
it  is  substantial  and  new  and  forms  the 
basis  for  amending  the  Cancer  Policy 
(see  §  1990.145). 

The  Supreme  Court’s  benzene 
decision  is  fully  consistent  with  the 
aspects  of  the  Cancer  Policy  just 
discussed,  including  the  scientific 
principles  and  all  the  identification  and 
classification  provisions  of  the  Cancer 
Policy.  Therefore,  there  is  no  need  to 
change  any  of  these  provisions  of  the '  ' 
Cancer  Policy  based  on  the  benzene 
decision.  It  should  also  be  noted  that  all 
these  provisions  and  specifically  the 
identification  and  classification 
provisions  of  the  Cancer  Policy  are 
readily  severable  fi'om  the  regulatory 
policies,  and  it  is  OSHA’s  intention  that 
they  be  considered  severable. 

3.  Conforming  Changes  to  Regulatory 
Sections 

The  following  paragraphs  discuss 
those  sections  of  the  Cancer  Policy 
standard  required  to  be  deleted  by  the 


Supreme  Court’s  decision  in  I.U.D.  v. 

A.P.L  and  explain  why  the  Court’s 
decision  compels  the  changes  made. 

Section  1990.111(h) 

This  paragraph  states  that  for 
Category  I  Potential  Carcinogens, 
exposures  will  be  reduced  to  the  lov/est 
feasible  level  primarily  through 
engineering  and  work  practice  controls. 
The  words  “to  the  lowest  feasible  level’’ 
are  deleted.  In  consequence  no  binding 
requirement  for  exposure  level  is 
included  in  the  Cancer  Policy  and  the 
level  will  be  set  on  a  substance  by 
substance  basis  taking  into  account  all 
relevant  evidence  and  statutory 
provisions.  Obviously  included  within 
this  would  be  consideration  of  the 
significance  of  the  risk  present  by  each 
substance. 

The  last  sentence  in  §  1990.111(h)  is 
deleted  to  avoid  the  inappropriate 
inference  that  the  significance  of  the  risk 
should  be  ignored.  However,  the  general 
scientific  principle  concerning 
thresholds  is  already  included  in 
i  1990.143(h)  and  it  remains  one  of  those 
principles  adopted  by  OSHA  based  on 
the  record  evidence  in  the  Cancer  Policy 
rulemaking. 

No  change  is  made  in  the  regulatory 
policy  of  primary  reliance  on 
engineering  and  work  practice  controls. 
That  policy  was  adopted  by  OSHA 
based  on  an  extensive  analysis  of  the 
record  (see  the  discussion  at  45  FR  5222) 
and  was  not  affected  by  the  Supreme 
Court’s  decision. 

Section  1990.111(i) 

This  paragraph  provided  that 
exposures  to  Category  n  Potential 
Carcinogens  “will  be  reduced  as 
appropriate  and  consistent  with  the 
statutory  requirements  on  a  case-by¬ 
case  basis.”  No  changes  are  needed, 
since  the  formulation  of  the  criterion  for 
setting  the  exposure  limit  is  “as 
appropriate  and  consistent  with 
statutory  requirements."  the  existing 
language  therefore  automatically 
incorporates  the  Supreme  Court’s 
interpretation  in  I.U.D.  v.  A.P.I.  and 
consideration  of  the  significance  of  the 
risk  becomes  an  issue. 

Section  1990.1110) 

This  paragraph  states  that  risk 
assessments  will  be  performed  based  on 
the  available  data  utilizing  cautious  and 
prudent  assumptions  and  that  they  will 
depend  on  the  Secretary’s  judgment.  The 
last  sentence  has  been  deleted  to 
eliminate  the  possible  interpretation  that 
the  risk  assessments  would  depend 
solely  on  the  Secretary’s  judgment.  The 
assessment  of  risk  and  its  significance 
have  become  regulatory  issues  as  a 


result  of  the  Supreme  Court’s  decision. 

In  consequence,  determinations  by  the 
Secretary  are  to  be  based  on  the 
evidence  in  the  record  as  to  factual 
matters,  and  appropriate  reasonable 
policies. 

The  clause  that  "cautious  and  prudent 
assumptions”  are  to  be  used  remains. 

The  Supreme  Court  held  this  was 
appropriate,  stating  that. 

So  long  as  they  are  supported  by  a  body  of 
reputable  scient^c  thou^t,  the  agency  is 
free  to  use  conservative  assumptions  in 
interpreting  the  data  with  respect  to 
carcinogens,  risking  error  on  the  side  of  over 
protection,  rather  than  under-protection,  (slip, 
op.  p.  45) 

Section  1990.111(k) 

This  paragraph  provides  that  when 
suitable  substitutes  exists  for  a  use  of  a 
chemical,  a  no  occupational  exposure 
limit  should  be  set  for  that  use  to 
encourage  substitution.  Criteria  are  set 
for  the  determination  of  the  suitability  of 
substitutes  including  consideration  of 
“regulatory  requirements”. 

'Ihat  terminology,  of  course, 
automatically  incorporates  into  the 
determination  of  suitability,  the 
regulatory  requirements  of  the  Supreme 
Court  that  OSHA  consider  the 
significance  of  the  risk.  Therefore  there 
is  no  need  to  change  the  Ifuigueige  of  the 
paragraph  to  conform  to  the  benzene 
decision.  OSHA,  before  it  encourages 
substitution,  must  consider  whether  the 
significance  of  the  risk  presented  by  the 
carcinogen  makes  it  appropriate  to 
encourage  substitution. 

Section  1990.142(a)(2)(iii) 

This  paragraph  provided  that 
exposure  lii^ts  for  Category  I 
Carcinogens  be  set  at  the  lowest 
feasible  level  achieved  through 
engineering  and  work  practice  controls. 
For  the  reasons  stated  in  the  discussion 
of  §  1990.111(h),  the  deletion  of  the 
reference  to  the  lowest  feasible  level 
conforms  the  paragraph  to  I.U.D.  v. 
A.P.I.  No  change  in  the  suitable 
substitute  language  is  required  because 
as  stated  in  the  discussion  of 
§  1990.111(k),  the  language  of  that 
section  automatically  incorporates  into 
the  suitability  determination  the 
significant  risk  question. 

Section  1990.142(b)(2) 

This  paragraph  stated  that  Category  I 
Potential  Carcinogens  automatically 
create  a  “grave  danger”  for  purposes  of 
determining  whether  an  Emergency 
Temporary  Standard  may  be  issued 
pursuant  to  section  6(c)  of  the  OSH  Act. 
(^  U.S.C.  655(c)).  The  Supreme  Court’s 
decision  interpreted  the  Act  to  require 
non-emergency  regulation  of 
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carcinogens  to  be  based  on 
consideration  of  the  significance  of  the 
risk  as  well  as  qualitative  evidence  of 
their  carcinogenicity.  Clearly  then, 
qualitative  evidence  of  carcinogenicity 
must  be  accompanied  by  consideration 
of  the  gravity  of  the  danger  before  the 
issuance  of  an  ETS.  (See  sL  op.  p.  30,  n. 
45).  Therefore,  this  interpretation  of  the 
Court  requires  the  deletion  of 
§  1990.142(b)(2).  In  consequence,  the 
issuance  of  an  ETS  under  the  Cancer 
Policy  requires  that  the  agency 
determine  that  a  “grave  danger"  exists 
and  that  an  "emergency  standard  is 
necessary  to  protect  employees  from 
such  danger”  as  provided  by  §  6(c)  of 
the  Act.  Conforming  changes  in 
numeration  are  also  made. 

Section  1990.142(b)(3)(iii) 

(Renumbered  to  §  1990.142(b)(2)(m)) 

This  section  provided  that  the 
exposure  limit  for  Emergency 
Temporary  Standards  shall  be  set  at  the 
lowest  feasible  level  through  any 
practical  combination  of  engineering 
and  work  practice  controls  and 
respiratory  protection.  The  deletion  of 
the  words  “set  as  low  as  feasible,” 
conforms  the  paragraph  to  LU.D.  v. 

A.P.I.  for  the  same  reasons  specified  in 
the  discussion  of  §  1990.111(h). 

Section  1990.143 

This  section  sets  forth  scientific 
principles  to  be  utilized  in  the 
identification  of  carcinogenic  chemicals. 
They  are  based  on  an  extensive 
scientific  record  including  review  of 
many  hundreds  of  scientific  articles, 
testimony  of  more  than  100  scientific 
witnesses  and  extensive  OSHA 
experience  in  earlier  rulemaking 
proceedings.  They  are  discussed  in  over 
200  pages  of  Federal  Register  preamble. 
The  agency  is  to  apply  these  principles 
unless  contrary  arguments  are  based  on 
substantial  new  evidence  not 
considered  by  the  agency,  substantial 
new  issues  (§  1990.145),  or  upon 
evidence  which  meets  certain  threshold 
criteria  (§  1990.144). 

The  Supreme  Court's  decision  is 
consistent  with  OSHA’s  recognizing 
scientific  principles  and  policies  based 
on  a  substantial  evidentiary  record. 
Several  Supreme  Court  cases  have 
recognized  the  appropriateness  of 
generic  policies  in  those  areas  so  that 
the  same  issues  need  not  be  constantly 
repeated. 

To  require  the  Commission  to  proceed  only 
on  a  case-by-case  basis  would  require  it,  so 
long  as  its  policy  outlawed  indefi^te  price 
changing  provisions,  to  repeat  in  hearing  after 
hearing  its  conclusions  that  condemn  all  of 
them.  There  would  be  a  vast  proliferation  of 
hearings  *  *  *.  We  see  no  reason  why  under 


the  statutory  scheme  the  process  of 
regulation  need  be  so  prolonged  and  so 
crippled.  [F.P.C.  v.  Texaco,  377  U.S.  33, 112 
(1964).) 

See  also  United  States  v.  Storer 
Broadcasting,  351  U.S.  199  (1956)  and 
Weinberger  v.  Hynson,  412  U.S.  609 
(1973).  Therefore  these  scientific 
principles  remain  established  for  the 
identification  of  carcinogens  and  the 
language  of  the  introductory  paragraph 
of  the  section  indicates  that  their 
purpose  is  for  the  identification  of 
carcinogens. 

However,  arguments  based  on 
evidence  which  would  not  be  relevant 
for  identification  (such  as  the  dose 
levels  in  animal  testing)  could  be 
relevant  in  assessing  Ae  significance  of 
the  risk.  Since  §  1990.143  only  refers  to 
identification,  arguments  and  evidence 
inconsistent  with  the  principles  may  be 
introduced  and  considered  on  their 
merits  for  purposes  of  setting  exposure 
limits.  Therefore,  no  changes  are  made 
in  §  1990.143. 

Section  1990.144 

This  section  sets  minimum  quality 
standards  for  the  consideration  of 
certain  types  of  evidence  for  the 
identification,  classification  and 
regulation  of  carcinogens.  As  discussed 
in  regard -to  §  1990.143,  the  criteria  are 
based  on  an  extensive  scientific  record 
and  are  consistent  with  the  Supreme 
Court’s  decision  when  utilizing  the 
criteria  for  the  identification  and 
classification  of  carcinogens.  However, 
data  which  do  not  meet  those  criteria 
may  be  relevant  to  assessing  the 
significance  of  the  risk  pursuant  to  the 
Supreme  Court’s  decision.  Therefore,  the 
word  “regtilating”  is  deleted  from  the 
third  line,  to  indicate  that  evidence  not 
meeting  the  quality  criteria  will 
nonetheless  be  considered  for  purposes 
of  assessing  the  significance  of  the  risk. 

Section  1990.146 

This  section  lists  the  issues  to  be 
considered  during  the  rulemaking 
proceeding  on  a  carcinogen.  Paragraph 
(h)  provides  for  the  consideration  of 
“issues  required  by  statute  or  executive 
order.”  The  preamble  discussion  at  45 
FR  5114  states  that  “this  issue 
recognizes  that  future  court  decisions 
interpreting  the  Act  and  amendments  to 
the  Act  may  require  OSHA  to  consider 
additional  issues”.  Clearly  then,  the 
issues  required  to  be  considered  by  the 
benzene  decision  such  as  the 
significance  of  the  risk  and  its 
assessment  become  germane  to  the 
proceeding.  Evidence  and  arguments  on 
each  issue  may  be  introduced  in  the 
proceeding  and  will  be  considered  by 
the  Secretary  in  his  decision. 


Paragraph  (i)  of  this  section  provided 
for  the  consideration  of  the  “lowest 
feasible  level  to  control  exposure  to 
Category  1  Potential 

Carcinogens  *  *  The  words  “lowest 
feasible”  are  deleted  to  conform  the 
paragraph  to  the  benzene  decision  for 
the  reasons  stated  in  the  discussion  of 
§  1990.111(h).  As  a  result  of  the  deletion 
all  evidence  and  arguments  as  to  the 
setting  of  exposure  levels  consistent 
with  &e  statute  and  the  benzene 
decision  are  relevant. 

Sections  1990.151(c)  and. 152(c) 

Sections  1990.151  and  .152  are  the 
model  standards  for  permanent  and 
emergency  temporary  standards  setting 
forth  guidelines  for  monitoring,  exposure 
limit  format,  control  strategy,  medical 
protection,  housekeeping  and  other 
provisions.  Conforming  deletions  are 
made  by  striking  the  lowest  feasible 
terminology  from  the  time  weighted 
average  limit,  ceiling  limit,  eye  exposure 
limit  and  dermal  limit.  The  reasons  are 
explained  in  the  discussion  of 
§  1990.111(h).  The  suitable  substitutes 
provisions  automatically  pick  up  the 
significant  risk  requirements  of  LU.D.  v. 
A.P.I.  as  discussed  above.  Certain  minor 
typographical  errors  are  also  corrected. 

5.  The  Process  for  Conforming  the 
Cancer  Policy  to  the  Benzene  Decision 

As  this  discussion  indicates,  the 
Supreme  Court’s  interpretation  of  the 
OSHA  Act  is  clear  and  the  deletions 
necessary  to  make  the  Cancer  Policy 
standard  consistent  with  the  Act  as 
interpreted  are  relatively  simple.  The 
deletions  merely  incorporate  the  law,  as 
stated  by  the  Supreme  Court,  into  the 
language  of  the  Cancer  Policy,  where  the 
Comi  found  OSHA’s  policy  inconsistent 
with  the  OSHA  Act.  Indeed  the  Supreme 
Court’s  benzene  decision  has  already 
legally  nullified  those  sections  of  the 
Cancer  Policy  inconsistent  with  the  . 
decision,  and  these  changes  merely 
conform  the  regulations  to  the  law.  The 
agency  has  not  changed  any  of  the 
factual  determinations  and  has  not 
changed  any  policies  except  as  required 
by  the  Supreme  Court’s  holding  in 
interpreting  the  OSHA  Act. 

It  is  true  that  the  determination  of 
what  constitutes  significant  risk  and  the 
role  of  risk  assessment  in  making  these 
determinations  may  include  many 
difficult  policy  and  factual  questions. 
However,  the  agency,  by  these  changes, 
is  not  determining  those  policy  or 
factual  questions  or  setting  criteria  for 
those  determinations.  Rather,  those 
determinations  will  be  made  in  the 
regulatory  proceedings  on  specific 
substances. 
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It  should  be  noted  that  the  Supreme 
Court  required  consideration  of  the 
significance  of  the  risk  including  risk 
assessments  when  they  could  be 
appropriately  performed.  The  Court 
stated  this  requirement  was  not  to  be  a 
“mathematical  straitjacket";  “OSHA  is 
not  required  to  support  its  finding  that 
significant  risk  exists  with  anything 
approaching  scientific  certainty.”  The 
agency  can  utilize  the  “best  available 
evidence”  and  “there  are  a  number  of 
ways  in  which  the  agency  can  make  a 
rational  judgment  about  the  relative 
significance  of  the  risks  *  *  *’’  (si.  op. 
pp.  44,  45, 46).  Therefore,  when  data  are 
not  available  to  perform  a  formal 
quantitative  risk  assessment,  qualitative 
evidence,  expert  testimony  and  other 
evidence  may  be  appropriately  utilized 
to  base  a  determination  of  significance 
of  risk. 

OSHA  has  therefore  concluded  that 
notice  and  comment  is  unnecessary  in 
the  process  of  conforming  the  Cancer 
Policy  to  the  holding  of  the  Supreme 
Court  in  the  benzene  decision.  The 
deletions  of  certain  Cancer  Policy 
provisions  are  compelled  by  the 
Supreme  Court’s  benzene  decision.  They 
concern  only  matters  of  law  and  they  do 
not  involve  the  reconsideration  of 
evidentiary  issues.  OSHA’s  decision 
would  be  neither  enhanced  nor  assisted 
by  the  receipt  of  evidence  on  the  issue 
of  what  changes  are  compelled. 

In  addition,  as  also  discussed  above, 
OSHA  recognized  when  it  issued  the 
Cancer  Policy  that  changes  in  the  issues 
considered  may  become  necessary 
because  of  changes  in  law  and  provided 
that  such  issues  would  be  automatically 
considered  without  the  need  to  amend 
the  Cancer  Policy.  Section  1990.146(h] 
provides  for  the  consideration  of  “any 
issues  required  by  statute  or  executive 
order.”  The  preamble  discussion  at  45 
FR  5214  states  that  “this  issue 
recognizes  that  future  court  decisions 
interpreting  the  Act  and  amendments  to 
the  Act  may  require  OSHA  to  consider 
additional  issues.”  The  requirement  for 
consideration  of  additional  issues 
required  by  court  decision  clearly 
implies  that  those  issues  become 
relevant  to  the  Secretary’s  decisions. 
Therefore  the  conforming  deletions  from 
the  Cancer  Policy  merely  make  explicit 
the  issues  which  have  already  become 
relevant  to  the  Cancer  Policy  as  a  result 
of  the  Supreme  Court’s  decision. 

This  document  was  prepared  under 
the  direction  and  supervision  of  Eula 
Bingham,  Assistant  Secretary  of  Labor 
for  Occupational  Safety  and  Health. 

Accordingly,  pursuant  to  sections  4(b), 
6(b),  8(c)  and  8(g)  of  the  Occupational 
Safety  and  Health  Act  of  1970  (84  Stat. 
1592, 1593, 1599;  29  U.S.C.  653,  655,  657), 


the  Secretary  of  Labor’s  Order  8-76  (41 
FR  25059),  and  section  4  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553),  Part  1990,  of  Title  29,  of  the  Code  of 
Federal  Regulations  is  hereby  amended 
as  set  forth  below. 

Signed  at  Washington,  D.C.  this  14th  day  of 
January,  1981.  This  amendment  is  effective  on 
February  18, 1981. 

Eula  Bingham, 

Assistant  Secretary  of  Labor. 

Part  1990  of  Title  29,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

1.  Section  1990.111  is  amended  by 
revising  paragraphs  (h)  and  (j)  to  read  as 
follows: 

§  1990.1 1 1  General  statement  of 
regulatory  policy. 

***** 

(h)  Worker  exposure  to  Category  I 
Potential  Carcinogens  will  be  reduced 
primarily  through  the  use  of  engieering 
and  work  practice  controls. 

***** 

(j)  The  assessment  of  c£incer  risk  to 
workers  resulting  fi'om  exposure  to  a 
potential  occupational  carcinoge^  will 
be  made  on  the  basis  of  available  data. 
Because  of  the  uncertainties  and  serious 
consequences  to  workers  if  the 
estimated  risk  is  imderstated,  cautious 
and  prudent  assumptions  will  be  utilized 
to  perform  risk  assessments. 
***** 

2.  Section  1990.142  is  amended  by 
revising  paragraph  (a)(2)(iii),  removing 
paragraph  (b)(2)  and  renumbering 
paragraph  (b)(3]  as  new  paragraph  (b)(2) 
and  by  revising  newly  redesignated 
paragraph  (b)(2)(iii)  as  follows: 

§  1990.142  Initiation  of  nilemaklng. 
***** 

(a)  *  *  * 

(2)  *  *  * 

(iii)  The  permissible  exposure  limit 
shall  be  achieved  primarily  through 
engineering  and  work  practice  controls 
except  that  if  a  suitable  substitute  is 
available  for  one  or  more  uses  no 
occupational  exposure  shall  be 
permitted  for  those  uses. 
***** 

(b)  *  *  * 

(2)  *  *  * 

(iii)  The  permissible  exposure  limit 
shall  be  achieved  through  any 
practicable  combination  of  engineering 
controls,  work  practice  controls  and 
respiratory  protection. 

3.  Section  1990.144  is  amended  by 
revising  the  introductory  paragraph  as 
follows: 


§  1990.144  Criteria  for  conaideration  of 
arguments  on  certain  issues. 

Arguments  on  the  following  issues 
will  be  considered  by  the  Secretary  in 
identifying  or  classifying  any  substance 
pursuant  to  this  Part,  if  evidence  for  the 
specific  substance  subject  to  the 
rulemaking  conforms  to  the  following 
criteria.  Such  argiiments  and  evidence 
will  be  evaluated  based  upon  scientific 
and  policy  judgments. 
***** 


§  1990.146  Issues  to  be  considered  in  the 
rulemaking. 

***** 

(1)  The  determination  of  the  level  to 
control  exposures  to  Category  I 
Potential  Carcinogens  primarily  through 
the  use  of  engineering  and  work  practice 
controls  including  technological  and 
economic  considerations. 
***** 

5.  Section  1990.151  is  amended  by 
revising  paragraph  (c)  as  follows: 

§  1990.151  Model  standard  pursuant  to 
section  6(h)  of  the  Act 
***** 

(c)  Permissible  exposure  limits 
provisions.  (1)  Inhalation,  (i)  Time 
weighted  average  limit  (TWA).  Within 
(insert  appropriate  time  period)  of  the 
effective  date  of  this  section,  ihe 
employer  shall  assure  that  no  employee 
is  exposed  to  an  airborne  concentrabon 

of - in  excess  of:  (insert  appropriate 

exposure  limit  or  when  it  is  determined 
by  the  Secretary  that  there  are  available 
suitable  substitutes  for  uses  or  classes 
of  uses  that  are  less  hazardous  to 
humans,  the  proposal  shall  permit  no 
occupational  exposure)  as  an  eight  (8)- 
hour-time-weighted  average. 

(Where  the  Secretary  finds  that 

suitable  substitutes  for - may  exist, 

the  determination  of  the - level 

shall  include  consideration  of  the 
availability,  practicability,  relative 
degree  of  hazard,  and  economic 
consequences  of  the  substitutes.) 

(ii)  Ceiling  limit.  (If  appropriate.) 
Within  (insert  appropriate  time  period) 
of  the  effective  date  of  this  section,  the 
employer  shall  assure  that  no  employee 
is  exposed  to  an  airborne  concentration 

of - in  excess  ofi  (insert  exposure 

limit)  as  averaged  over  any:  (insert 
appropriate  time  period)  during  the 
working  day. 

(2)  Dermal  and  eye  exposure.  (As 
appropriate.)  (i)  Within  (insert 
appropriate  time  period)  of  the  effective 
date  of  this  section,  the  employer  shall 
(If  eye  exposure  to  does  not  create 
a  risk  of  cancer,  insert  exposure  level  or 
criteria  which  will  prevent  other  adverse 


4.  Section  1990.146  is  amended  by 
revising  paragraph  (i)  as  follows: 
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health  affects  of  eye  exposure  to - 

any.  If  eye  exposure  creates  a  risk  of 
cancer,  insert  exposure  level  or  criteria 
which  represents  the  level  of  eye 
exposure  to - ). 

(ii)  Within  (insert  appropriate  time 
period)  of  the  effective  date  of  this 
section,  the  employer  shall  (If  skin 
exposure  to — -—does  not  create  a  risk 
of  cancer,  insert  exposure  level  or 
criteria  which  will  prevent  other  adverse 

health  effects  of  skin  exposure  to - 

if  any.  If  skin  exposure  creates  a  risk  of 
cancer,  insert  exposure  level  or  criteria 
which  represents  the  level  of  skin 
exposure  to - ), 

6.  Section  1990.152  is  amended  by 
revising  paragraph  (c)  as  follows: 

§  1990.151  Model  emergenqf  temporary 
standard  pursuant  to  section  6<c)  of  the 
Act 

«  ’  «  *  *  * 

(c)  Permissible  exposure  limits — (1) 
Inhalation,  (i)  Time-weighted  average 
limit  (TWA).  Within  (insert  appropriate 
time)  from  the  effective  date  of  this 
emergency  temporary  steindard,  the 
employer  shall  assure  that  no  employee 
is  exposed  to  an  airborne  concentration 

of - ^in  excess  of:  (insert  appropriate 

exposure  limit  representing  a  level  that 
can  be  complied  with  immediately)  as 
an  eight  (8)-hour-time-weighted  average. 

(ii)  Ceiling  limit.  (If  appropriate.)  The 
employer  shall  assure  diat  no  employee 
is  exposed  to  an  airborne  concentration 

of - in  excess  of.  (insert  appropriate 

exposure  limit  representing  a  level  that 
can  be  complied  with  inunediately)  as 
averaged  over  any:  (insert  appropriate 
time  period)  during  the  working  day. 

(2)  Dermal  and  eye  exposure.  (As 
appropriate.) 

(i)  Within  (insert  appropriate  time 
period)  of  the  effective  date  of  this 
section,  the  employer  shall  (If  eye 
exposure  to — - — does  not  create  a  risk 
of  cancer,  insert  exposure  level  or 
criteria  which  will  prevent  other  adverse 

effects  of  eye  exposine  to - ,  if  any. 

If  eye  exposure  creates  a  risk  of  cancer, 
insert  exposure  level  or  criteria  which 
represent  the  level  of  eye  exposure 

to - .) 

(ii)  Within  (insert  appropriate  time 
period)  of  the  effective  date  of  this 
section,  the  employer  shall  (If  skin 
exposure  to — - — does  not  create  a  risk 
of  cancer,  insert  exposure  level  or 
criteria  which  will  prevent  other  adverse 

health  affects  of  skin  exposure  to - 

if  any.  If  skin  exposure  creates  a  risk  of 
cancer,  insert  exposure  level  or  criteria 
which  represents  the  level  of  skin 
exposure  to - ). 
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Pension  and  Welfare  Benefit 
Programs 

29  CFR  Parts  2520  and  2560 

Limited  Relief  From  Reporting, 
Disclosure,  and  Claims  Procedure 
Requirements  With  Respect  to  Welfare 
Plans  Offering  Membership  in  a 
Qualified  Health  Maintenance 
Organization  as  an  Option 

agency:  Department  of  Labor. 
action:  Adoption  of  final  regulation. 

SUMMARY:  These  regulations  provide 
limited  relief  from  certain  of  the 
reporting,  disclosure,  and  claims 
procedure  requirements  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
(ERISA)  with  respect  to  employee 
welfare  benefit  plans  under  which  an 
available  option  is  membership  in  a 
health  maintenance  organization 
qualified  under  Title  XIII  of  the  Public 
Health  Service  Act,  “Health 
Maintenance  Organizations”,  42  U.S.C. 
300e  et  seq.  (HMO  Act).  The  regulations 
are  designed  to  avoid  duplicative  or 
otherwise  uimecessary  requirements 
which  might  result  from  the  interaction 
of  ERISA  and  the  HMO  Act  The 
regulations  affect  all  plans  that  include 
membershq)  in  a  federally  qualified 
health  maintenance  organization 
(QHMO)  as  an  available  option. 
EFFECTIVE  DATE:  February  20, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Doyle,  Office  of  Reporting  and 
Plan  Standards,  Pension  and  Welfare 
Benefit  Programs,  U.S.  Department  of 
Labor,  Washington,  D.C.  20216,  (202) 
523-8684,  or  Doris  Jacobs,  Office  of  the 
Solicitor,  Plan  Benefits  Security 
Division,  U.S.  Department  of  Labor, 
Washington,  D.C.  20210,  (202)  523-6844. 
These  are  not  toll-free  numbers. 
SUPPLEMENTARY  INFORMATION:  On  June 
22, 1979,  the  Department  published  in 
the  Federal  Register  (44  lit  36862)  a 
notice  of  proposed  rulemaking  proposing 
the  addition  of  a  new  §  2520.102-5  and 
the  amendment  of  §  §  2520.104-20, 
2520.104-44,  and  2560.503-1  to  provide 
relief  from  certain  reporting,  disclosure 
and  claims  procedure  requirements  of 
ERISA  for  plans  that  include 
membership  in  a  QHMO  as  an  available 
option. 

Section  1310  of  the  HMO  Act  requires 
that  certain  employers  which  offer 
health  benefits  plans'  to  their  employees 
make  available,  as  an  option  under 

'  A  “health  benefits  plan,“  as  defined  in 
regulations  of  the  Department  of  Health  and  Human 
Services  (HHS)  under  the  HMO  Act  comes  within 
the  definition  of  “employee  welfare  benefit  plan” 
under  section  3(1]  of  ERISA.  See  42  CFR 
i  iio.aoi(h). 


those  plans,  membership  in  a  health 
maintenance  organization  which  is 
qualified  under  the  HMO  Act*  Under 
ERISA  and  the  Department’s  regulations 
thereimder,  certain  information  relating 
to  benefits  made  available  under  a  plan 
must  be  disclosed  to  plan  participants 
and  beneficiaries.  Furthermore,  certain 
procedures  must  be  established  with 
regard  to  the  making  of  claims  for 
benefits  and  the  review  of  any  denials 
of  such  claims.  Because  there  are 
comparable  provisions  in  the  HMO  Act 
and  the  regulations  of  HHS  thereunder, 
some  of  these  ERISA  requirements  are 
duplicative  or  otherwise  unnecessary 
when  the  benefit  in  question  is  made 
available  through  membership  in  a 
QHMO.  Accordingly,  the  Department 
proposed  limited  exemptions  and  other 
relief  in  these  areas.  In  addition,  the 
Department  proposed  amendments  to 
existing  exemptions  from  the  reporting 
and  disclosure  requirements  of  ERISA 
so  as  to  make  clear  that  those 
exemptions  apply  to  the  extent  that 
plans  offer  benefits  through  QHMOs. 

At  the  time  the  proposed  regulations 
were  published,  the  Department 
solicited  comments  from  interested 
persons.  The  Department  has  reviewed 
the  comments  received  and  modified  the 
regulations  where  appropriate,  as 
discussed  below.  The  Department 
considers  the  final  regulations  to  be 
“significant”  within  the  meaning  of 
Department  of  Labor  guidelines 
implementing  Executive  Order  12044. 

Discussion  of  Comments 

The  HMO  Act  and  the  HHS 
regulations  thereunder  set  forth  specific 
requirements  that  an  employer  offering  a 
health  benefits  plan  must  comply  with 
when  such  an  employer  is  approached 
by  a  QHMO.  Among  other  things,  the 
employer  is  required  to  give  the  QHMO 
reasonable  access  to  employees  (42  CFR 
Subpart  H  110.806(a));  is  given  the 
opportunity  to  review,  revise  and 
approve  the  QHMO  offering  materials 
(42  CFR  110.806(b);  must  assure  that 
employees  choosing  the  HMO  option  do 
not  lose  certain  other  health  benefits  (42 
CFR  110.606(d));  must  elicit  an 
affirmative  written  selection  from 
employees  as  to  whether  they  wish  to 
choose  the  QHMO  option  (42  CFR 
110.806(e));  and  must  make  contributions 
to  the  Qh^O  on  behalf  of  selecting 
employees  in  accordance  with  specific 
standards  (42  CFR  110.808).  Some 

’In  order  for  a  health  maintenance  organization 
to  be  qualified  under  the  HMO  Act  HHS  must  be 
satisfied  that  the  health  maintenance  organization 
will  be  operated  in  accordance  with  various 
provisions  of  the  HMO  Act  relating  to  fiscal 
soundness,  nature  of  services,  and  other  matters. 
See  sections  1301  and  1310  of  the  HMO  Act. 
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commenters  took  the  view  that  in  cases 
where  the  employer  did  no  more  than 
fulfill  these  obligations  under  the  HMO 
Act  and  the  HHS  regulations,  and  did 
not  contract  with  the  QHMO  regarding 
the  substantive  terms  and  conditions  of 
coverage,  the  employer’s  involvement 
would  not  warrant  a  finding  that  the 
employer  had  established  or  maintained 
a  plan  within  the  meaning  of  section  3(1] 
of  ERISA.  These  commenters  concluded 
that  in  such  circiunstances  the  QHMO 
would  not  be  subject  to  coverage  under 
Title  I  of  ERISA. 

As  the  Department  indicated  in  the 
preamble  to  the  proposed  regulations, 
when  an  employer,  in  order  to  comply 
with  Federal  law,  offers  employees  the 
option  of  membership  in  a  QHMO,  the 
QHMO  itself  will  not,  solely  by  virtue  of 
this  fact,  be  deemed  a  plan  under 
ERISA.  On  the  other  hand,  in  the 
Department’s  opinion,  a  plan 
established  or  maintained  by  an 
employer  is  established  or  maintained 
for  the  purpose  of  providing  benefits 
enumerated  in  section  3(1]  of  Title  I  of 
ERISA,*  to  the  extent  the  plan  offers 
participants  memberships  in  a  QHMO 
(or  any  other  HMO].  Accordingly,  the 
provisions  of  ERISA  will  apply,  in 
relevant  part,  to  the  extent  a  plan 
established  or  maintained  by  an 
employer  offers  membership  in  a  HMO. 

Section  1310(a]  of  the  HMO  Act 
provides  that  an  employer  covered 
under  that  Act  shall  “include  in  any 
health  benefits  plan  offered  to  its 
employees’’  the  option  of  membership  in 
a  QHMO.  These  provisions  of  the  HMO 
Act  assume  a  pre-existing  plan 
established  by  an  employer  for  the 
purpose  of  providing  health  benefits, 
and  require  that  the  QHMO  membership 
option  be  included  in  that  plan.  Since 
this  pre-existing  health  benefits  plan 
must  be  established  by  an  employer,  the 
provisions  of  ERISA  will  apply  to  the 
plan  to  the  extent  the  plan  offers 
benefits  listed  under  section  3(1]  of  Title 
I.  whether  those  benefits  are  offered 
through  a  QHMO  or  otherwise.  Nothing 
in  either  the  wording  of  section  3(1]  of 
ERISA,  which  defines  the  term 
“employee  welfare  benefit  plan,’’  or  in 
section  4  of  ERISA,  which  specifies 
which  employee  benefit  plans  are 
subject  to  Title  I  of  ERISA,  suggests  that 
the  provisions  of  Title  I  do  not  apply  to  a 

’Section  3(1)  of  Title  I  of  ERISA  defines  an 
employee  welfare  benefit  plan  to  mean:  "any  plan, 
fund,  or  program  which  was  heretofore  or  is 
hereafter  established  or  maintained  by  an  employer 
or  by  an  employee  organization,  or  by  both,  to  the 
extent  that  such  plan,  fund,  or  program  was 
established  or  is  maintained  for  the  purpose  of 
providing  for  its  participants  or  their  beneficiaries, 
through  the  purchase  of  insurance  or  otherwise,  (A) 
medical,  surgical,  or  hospital  care  or  benefits  in  the 
event  of  siclmess,  accident  [or]  disability .  .  ." 


plan  to  the  extent  the  plan  provides  one 
or  more  of  the  benefits  listed  in  section 
3(1]  through  an  option  that  is  offered  to 
participants  by  requirement  of  law, 
rather  than  by  the  choice  of  the  plan 
sponsor.  Accordingly,  the  Department  is 
of  the  opinion  that  the  provisions  of 
Title  1  of  ERISA  are  applicable,  in 
relevant  part,  to  a  plan  that  offers  a 
QHMO  option  pursuant  to  the  HMO  Act 
and  HHS  regulations  thereunder, 
regardless  of  whether  the  employer 
enters  into  a  contract  with  the  QHMO 
as  to  the  specific  terms  and  conditions 
of  coverage,  and  without  regard  to  the 
terms  of  any  such  contract 

However,  the  existence  and  terms  of 
such  a  contract  are  relevant  to  the 
reporting  and  disclosure  requirements  of 
Ei^SA,  because  such  a  contract  may 
affect  participants’  and  beneficiaries’ 
rights  under  the  plan.  For  this  reason, 
one  commenter  recommended  that  the 
regulations  require  that  participants  and 
beneficiaries  be  given  access  to  any 
contract  between  the  employer  and  the 
QHMO.  Section  104  (b](2]  and  (b](4]  of 
ERISA  require  a  plan  administrator  to 
make  available  for  inspection  and 
furnish  at  a  reasonable  charge 
“instruments  under  which  [a]  plan 
is  .  .  .  operated.’’  Under  this  provision, 
a  plan  ac^inistrator  is  required  to  make 
available  any  relevant  contract  that  the 
QHMO  enters  into  with  the  employer  or 
other  plan  sponsor,  or  with  the  plan. 
Moreover,  under  29  CFR  2520.102-3(t](2], 
the  plan  administrator  is  required  to 
include  a  notice  in  the  summary  plan 
description  (SPD]  informing  participants 
and  beneficiaries  that  they  may  inspect 
and  obtain  copies  of  such  documents. 
The  Department  does  not  think  that  any 
additional  language  is  needed  in  the 
QHMO  regulations  to  clarify  the  plan 
administrator’s  duty  in  this  regard.  As  to 
the  QHMO.  under  Ae  HMO  Act  and  the 
HHS  regulations  thereunder,  the  QHMO 
would  be  required  to  disclose  all 
provisions  in  a  contract  between  the 
plan,  the  plan  administrator,  or  the  plan 
sponsor  and  the  QHMO  that  would  be 
necessary  for  a  full  and  fair  description 
of  the  QHMO  option.  See  42  CFR 
110.108(c]  (45  FR  72512,  72534,  October 
31. 1980]. 

Some  commenters  suggested  that  the 
Department  should  extend  relief  not 
only  to  plans  offering  federally  qualified 
HMOs,  but  also  to  those  offering  HMOs, 
which  are  qualified  only  under  state 
law.  The  Department  has  decided  not  to 
extend  the  relief  provided  in  §  2520.102- 
5  and  §  2520.503(j]  to  plans  offering 
HMOs  which  are  qualified  only  under 
state  law.  The  Department  proposed 
relief  under  both  of  those  provisions 
because  these  were  areas  where  the 


federal  HMO  Act  and  ERISA  imposed 
overlapping  requirements,  and  because 
the  Department  was  able  to  determine 
that  the  requirements  of  the  HMO  Act 
and  HHS  regulations  thereunder  were 
sufficiendy  protective  of  participants’ 
rights  to  warrant  limited  relief  imder 
ERISA.  On  the  other  hand,  the 
Department  is  unable  to  conclude,  on 
the  basis  of  the  information  submitted, 
that  the  various  state  laws  regulating 
non-qualified  HMOs  would  necessarily 
provide  sufficient  protections  to 
participants  to  warrant  relief  for  plans 
providing  those  benefits  from  the 
requirements  of  ERISA.  However,  the 
Department  notes  that  the  limited 
reporting  and  disclosure  exemption  for 
small  plans  contained  in  $  2520.104-20, 
and  the  limited  reporting  exemption  and 
altemtive  method  of  compliance 
contained  in  §  2520.104-44  are  available 
if,  among  other  things,  benefits  are 
provided  through  an  organization  that  is 

(1]  similar  to  an  insurance  company  and 

(2)  qualified  to  do  business  in  any  state. 
The  Department  has  indicated  that  an 
HMO  that  is  registered  with  a  state 
insurance  commissioner  and  regulated 
under  state  insurance  laws  can  qualify 
as  an  organization  similar  to  an 
insurance  company  under  $  2520.104-20. 
See  ERISA  Opinion  Letter  76-05. 
Moreover,  such  an  HMO  would  also 
qualify  as  an  organization  similar  to  an 
insurance  company  for  purposes  of 

§  2520.104-44. 

One  commenter  expressed  concern  as 
to  the  scope  of  §  2520.102-5(b](3](ii]  of 
the  proposed  regulation,  which  refers  to 
certain  information  regarding  eligibility 
that  the  QHMO  must  supply  to 
participants  and  beneficiaries  upon 
request.  The  comments  indicated  that 
§  2520.102-5(b](3](ii],  as  written,  might 
be  interpreted  to  mean  that  a  QHMO 
would  have  to  disclose  the  general  rules 
of  the  plan  pertaining  to  eli^bility  for 
participation  in  the  plan,  as  well  as  the 
specific  rules  of  the  QHMO  pertaining  to 
eligibility  to  receive  services  finm  the 
QHMO.  Since  information  relating  to 
general  conditions  of  eligibility  imposed 
by  the  plan  must  be  disclosed  in  the 
summary  plan  description  (“SPD"], 
additional  disclosure  of  this  information 
by  the  QHMO  is  imnecessary. 
Accordi^ly,  the  wording  in  §  2520.102- 
5(b)(3](ii]  has  been  modified  to  make 
clear  that  the  information  to  be  supplied 
by  the  QHMO  does  not  include 
information  regarding  general  conditions 
of  eligibility  for  participation  in  the  plan. 

One  commenter  raised  a  question  as 
to  the  timing  of  the  required  disclosure. 
Under  §  2510.102-5(a](3]  of  the  proposed 
regulation  the  employer  was  requi^  to 
fu^sh  a  notice  identifying  all  QHMOs 
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in  which  membership  was  available  as  a 
benefit  under  the  plan  “at  the  time  the 
summary  plan  description  is  furnished 
or  within  30  days  after  such  information 
is  made  available  to  the  plan 
administrator."  The  commenter  noted 
that  this  language  leaves  doubt  as  to 
whether  the  identity  of  the  QHMO  is  to 
be  supplied  within  thirty  days  of  the 
date  an  employer  is  approached  by  the 
QHMO,  or  within  thirty  days  of  the  date 
the  QHMO  offering  is  made  to  the 
employees.  The  commenter  also  pointed 
out  that  the  date  on  which  disclosure  by 
the  plan  administrator  is  required  under 
this  section  of  the  proposed  regulation 
may  not  coincide  with  the  date  on  which 
disclosure  by  the  QHMO  is  required 
under  HHS's  regulations.  To  deal  with 
these  problems,  the  Department  has 
modified  the  regulation  to  provide  that 
the  plan  administrator  must  disclose  the 
identity  of  the  QHMO  at  a  date  no  later 
than  the  date  when  the  QHMO  is 
offered  to  employees  purL'uant  to  42  CFR 
110.807. 

One  commenter  recommended  that 
the  QHMO  be  considered  an  ERISA 
fiduciary  in  administering  the  QHMO 
grievance  procedures.  In  the 
Department's  view,  the  QHMO  would 
be  a  fiduciary  to  the  extent  the  QHMO 
acts  as  a  final  decision  maker  on  claims 
for  benefits.  See  News  Release  USDL- 
78-188,  March  10, 1978. 

A  minor  editorial  change  has  also 
been  made  in  that  regulation  for 
purposes  of  clarity. 

Statutory  Authority 

The  regulations  set  forth  below  are 
issued  imder  the  authority  of  sections 
104, 109,  503  and  505  of  ERISA  (29  U.S.C. 
§  §  1024, 1029, 1133,  and  1135). 

In  consideration  of  the  matters 
discussed  above.  Parts  2520  and  2560  of 
Chapter  XXV  of  Title  29  of  the  Code  of 
Federal  Regulations  are  amended  as 
follows: 

PART  2520— RULES  AND 
REGULATIONS  FOR  REPORTING 
DISCLOSURE 

1.  Add  a  new  §  2520.102-5,  to  provide 
as  follows: 

§  2520.102-5  Limited  exemption  with 
respect  to  summary  pian  descriptions  of 
welfare  plans  providing  benefits  through  a 
qualified  health  maintenance  organization. 

(a)  The  summary  plan  description  of 
an  employee  welfare  benefit  plan  under 
which  some  or  all  benefits  are  provided 
through  membership  in  one  or  more 
qualified  health  maintenance  ' 
organizations,  as  defined  in  section 
1310(d)  of  the  Public  Health  Service  Act, 
as  amended,  42  U.S.C.  §  300e-9(d),  shall 
not  be  required  to  include,  with  respect 
to  any  such  qualified  health 
maintenance  organization,  tlie 


information  described  in  sections  102- 
3(j)(2),  102-3(1),  102-3(q)  and  102-3(s)  of 
tlds  Part  2520,  provided  that: 

(1)  Such  summary  plan  description 
contains  a  notice  of  the  type  described 
in  paragraph  (b)  of  this  section; 

.  (2)  Any  request  made  in  the  maimer 
described  in  paragraph  (b)(4)  of  this 
section  is  transmitted  promptly  by  the 
plan  administrator  to  any  such 
organization  in  which  the  person  making 
the  request  is  eligible  for  membership  as 
a  benefit  under  the  plan;  and 

(3)  The  plan  administrator  furnishes, 
in'  the  manner  described  in  section  104b- 
1  of  this  Part  2520,  to  each  person  to 
whom  such  summary  plan  description  is 
furnished,  the  identity  of  all  such 
qualified  health  maintenance 
organizations  in  which  such  person  is 
eligible  for  membership  as  a  benefit 
under  the  plan  at  a  date  no  later  than 
the  date  when  the  option  of  membership 
in  the  qualified  health  maintenance 
organization  is.  offered  to  such  person. 

(b)  The  notice  referred  to  in  paragraph 
(a)  of  this  section  shall  indicate: 

(1)  The  availability  of  membership  iq. 
one  or  more  qualified  health 
maintenance  organizations  as  defined  in 
section  1310(d)  of  the  Public  Health 
Service  Act,  as  amended,  42  U.S.C. 

§  300e-9(d),  as  an  option  under  the  plan; 

(2)  Wlie&er  such  membership  is  made 
available  as  the  sole  benefit  under  the 
plan,  in  addition  to  one  or  more  other 
benefits,  or  as  an  alternative  to  one  or 
more  other  benefits; 

(3)  That  each  such  organization  in 
which  membership  is  available  to  the 
participant  or  beneficiary  will  supply 
him  or  her  upon  request,  written 
materials  concerning  (i)  the  nature  of 
services  provided  to  members;  (ii) 
conditions  pertaining  to  eligibility  to 
receive  sudi  services  (other  than  general 
conditions  pertaining  to  eligibility  for 
participation  in  the  plan)  and 
circumstances  imder  which  services 
may  be  denied;  and  (iii)  the  procedures 
to  be  followed  in  obtaining  such 
services,  and  the  procedures  available 
for  the  review  of  claims  for  services 
which  are  denied  in  whole  or  in  part; 
and 

(4)  That  requests  for  the  materials 
described  in  paragraph  (b)(3)  of  this 
section  may  be  addressed  to  the  plan 
administrator. 

2.  Amend  §  2520.104-20  by  revising 
paragraph  (b)(2)(ii)  thereof  to  read  as 
follows: 

S  2520.104-20  Limited  exemption  for 
certain  small  welfare  plans. 
***** 

(b)*  *  * 

(2)  *  *  * 

(ii)  The  benefits  of  which  are  provided 
exclusively  through  insurance  contracts 
or  policies  issued  by  an  insurance 
company  or  similar  organization  which 


is  qualified  to  do  business  in  any  State 
or  through  a  qualified  health 
maintenance  organization  as  defined  in 
section  1310(d)  of  the  Public  Health 
Service  Act,  as  amended,  42  U.S.C. 

§  300e-9(d),  the  premiums  for  which  are 
paid  directly  by  the  employer  or 
employee  organization  from  its  general 
assets  or  partly  from  its  general  assets 
and  partly  from  contributions  by  its 
employees  or  members.  Provided,  that 
contributions  by  participants  are 
forwarded  by  the  employer  or  employee 
organization  within  three  months  of 
receipt,  or 

***** 

3.  Amend  §  2520.104-44  by  revising 
paragraph  (b)(l)(ii)  thereof  to  read  as 
follows: 

§  2520.104-44  Limited  exemption  and 
alternative  method  of  compliance  for 
annual  reporting  by  unfunded  plans  and 
certain  Insured  plans. 
***** 

(b)  Application.  *  *  * 

(1)  *  *  * 

(ii)  The  benefits  of  which  are  provided 
exclusively  through  insurance  contracts 
or  policies  issued  by  an  insurance 
company  or  similar  organization  which 
is  qualified  to  do  business  in  any  State 
or  through  a  qualified  health 
maintenance  organization  as  defined  in 
section  1310(d)  of  the  Public  Health 
Service  Act,  as  amended,  42  U.S.C. 

§  300e-9(d),  the  premiums  for  which  are 
paid  directiy  by  the  employer  or 
employee  organization  from  its  general 
assets  or  partly  from  its  general  assets 
and  partly  from  contributions  by  its 
employees  or  members,  provided  that 
any  plan  assets  held  by  such  an 
insurance  company  are  held  solely  in 
the  general  account  of  such  company  or 
organization,  contributions  by 
participants  are  forwarded  by  the 
employer  or  employee  organization 
within  three  months  of  receipt  and,  in 
the  case  of  a  plan  that  provides  for  the 
return  of  refunds  to  contributing 
participants,  such  refunds  are  returned 
to  them  within  three  months  of  receipt 
by  the  employer  or  employee 
organization,  or 
***** 

PART  2560— RULES  AND 
REGULATIONS  FOR  ADMINISTRATION 
AND  ENFORCEMENT 

(4)  Amend  §  2560.503-1  by  revising 
paragraph  (b)(l)(i)  thereof  and  adding 
thereto  a  new  paragraph  (j),  to  read  as 
follows: 

§  2560.503-1  Claims  procedure. 
***** 

(b)  Obligation  to  establish.  *  *  * 

(1)  *  *  * 

(i)  Complies  with  the  provisions  of 
paragraphs  (d)  through  (h)  of  this 
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section,  except  to  the  extent  that  it  is 
deemed  to  comply  with  some  or  all  of 
such  provisions  under  the  authority  of 
paragraph  (b)(2)  or  paragraph  (j)  of  this 
section. 

***** 

(j)  Qualified  Health  Maintenance 
Organizations.  Claims  procedures  with 
respect  to  any  benefits  provided  through 
membership  in  a  qualified  health 
maintenance  organization,  as  defined  in 
section  1310(d)  of  the  Public  Health 
Service  Act,  as  amended,  42  U.S.C. 

§  300e-9(d),  shall  be  deemed  to  satisfy 
the  requirements  of  this  section  with 
respect  to  the  provision  of  such  benefits 
to  persons  who  are  members  of  such 
qualified  health  maintenance 
organization,  provided  those  procedures 
meet  the  requirements  of  section  1301  of 
the  Public  Health  Service  Act,  as 
amended  42  U.S.C.  §  300e  and  the 
regulations  thereunder. 

Signed  at  Washington,  D.C.  this  15th  day  of 
January,  1981. 

Ian  D.  Lanoff, 

Administrator,  Pension  and  Welfare  Benefit 
Programs,  Labor-Management  ^rvices 
Administration. 

[FR  Doc.  81-2106  Filed  1-18-81: 8:46  am] 

BILLING  CODE  4S10-29-M 


Mine  Safety  and  Health  Administration 
30  CFR  Part  90 

Coal  Miners  Who  Have  Evidence  of  the 
Development  of  Pneunuiconiosis 

agency:  Mine  Safety  and  Health 
Administration  (MSHA),  Department  of 
Labor. 

action:  Final  rule;  correction. 

summary:  The  Department  of  Labor’s 
mandatory  health  standard  for  coal 
miners  who  have  evidence  of  the 
development  of  pneumoconiosis,  30  CFR 
Part  90,  was  amended  at  45  FR  80760 
(December  5, 1980).  This  document 
corrects  a  technical  error  which 
appeared  in  the  final  rule. 

EFFECTIVE  DATE:  February  1, 1981.  - 
FOR  FURTHER  INFORMATION  CONTACT: 
William  H.  Sutherland,  Chief,  Division 
of  Health,  Mine  Safety  and  Health 
Administration,  Room  810,  Ballston 
Tower  No.  3, 4015  Wilson  Boulevard, 
Arlington,  Virginia  22203,  (703)  235-1358. 
SUPPLEMENTARY  INFORMATION:  The 
Mine  Safety  and  Health  Administration 
makes  the  following  revision  to  FR  Doc. 
80-37866,  30  CFR  Part  90  which 
appeared  as  a  final  rule  at  45  FR  80760 
(December  5, 1980): 

1.  On  page  80770,  paragraph  (a)  of 
§  90.3  is  corrected  in  the  sixteenth  line 
by  removing  the  words  “during  each 


shift”  the  second  time  it  appears  and 
reads  as  follows: 

S  90.3  Part  90  option;  notice  of  eligibility; 
exercise  of  option. 

(a)  Any  miner  employed  at  an 
undergroimd  coal  mine  or  at  a  surface 
work  area  of  an  underground  coal  mine 
who,  in  the  judgment  of  the  Secretary  of 
Health  and  Human  Services,  has 
evidence  of  the  development  of 
pneumoconiosis  based  on  a  chest  X-ray, 
read  and  classified  in  the  maimer 
prescribed  by  the  Secretary  of  Health 
and  Human  Services,  or  based  on  other 
medical  examinations  shall  be  afforded 
the  option  to  work  in  an  area  of  a  mine 
where  the  average  concentration  of 
respirable  dust  in  the  mine  atmosphere 
during  each  shift  to  which  that  miner  is 
exposed  is  continuously  maintained  at 
or  below  1.0  milligrams  per  cubic  meter 
of  air.  Each  of  these  miners  shall  be 
notified  in  writing  of  eligibility  to 
exercise  the  option. 
***** 

Dated:  January  12. 1981. 

Frank  A.  White, 

Director,  Office  of  Standards,  Regulations 
and  Variances. 

[FR  Doc.  81-2008  Filed  1-10-81;  8:45  am] 

BILLING  CODE  4510-43-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 
30  CFR  Part  915 

Conditional  Approval  of  the 
Permanent  Regulatory  Program 
Submission  From  the  State  of  Iowa 
Under  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977 
agency:  Office  of  Siuface  Mining 
Reclamation  and  Enforcement  (OSM), 
U.S.  Department  of  the  Interior. 
action:  Final  rule. 

summary:  The  State  of  Iowa 
resubmitted  to  the  Department  of  the 
Interior  its  proposed  permanent 
regulatory  program  under  the  Surface 
Mining  Control  and  Recleunation  Act  of 
1977  (SMCRA),  following  an  initial 
approval  in  part  and  disapproval  in  part, 
file  notice  announcing  the  initial 
decision  was  publish^  in  the  Federal 
Register,  October  16, 1980  (45  FR  68673- 
68685).  The  purpose  of  the  resubmission 
is  to  demonstrate  the  State's  intent  and 
capability  to  administer  and  enforce  the 
provisions  of  SMCRA  and  the 
permanent  regulatory  program 
regulations,  30  CFR  Chapter  VII.  After 
providing  opportunities  for  public 
comment  and  conducting  a  thorough 
review  of  the  program  resubmission,  the 


Secretary  of  the  Interior  has  determined 
that  the  Iowa  program  meets  the 
requirements  of  SMCRA  and  the  federal 
permanent  program  regulations  except 
for  minor  deficiencies  discussed  below 
under  "Supplementary  Information.” 
Accordingly,  the  Secretary  of  the 
Interior  has  conditionally  approved  the 
Iowa  program.  A  new  Part  915  is  being 
added  to  30  CFR  Chapter  VII  to 
implement  this  decision. 

EFFECTIVE  DATE:  This  conditional 
approval  is  effective  April  10, 1981. 
ADDRESSES:  Copies  of  the  Iowa  program 
and  the  administrative  record  on  the 
Iowa  program  are  available  for  public 
inspection  and  copying  during  business 
hours  at: 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Room  153,  Interior 
South  Building,  1951  Constitution 
Avenue  NW.,  Washington.  D.C.  20240, 
telephone:  (202)  343-4728 
Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Region  IV,  Scarritt 
Building,  818  Grand  Avenue,  Kansas 
City,  Missouri  64106 
Iowa  Department  of  Soil  Conservation, 
Mines  and  Minerals  Division.  Wallace 
State  Office  Building,  Des  Moines. 

Iowa  50319 

FOR  FURTHER  INFORMATION  CONTACT: 

Carl  C.  Close,  Assistant  Director  for 
State  and  Federal  Programs,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  U.S.  Department  of  the 
Interior,  Interior  South  Building,  1951 
Constitution  Avenue,  N.W.,  Washington, 
D.C  20240,  telephone  (202)  343-4225 
SUPPLEMENTARY  INFORMATION:  The 
general  background  on  the  permanent 
program,  the  state  program  approval 
process,  and  the  Iowa  program 
submission  were  discussed  in  the 
October  16, 1980,  Federal  Register  (45  FR 
68673-68676). 

Also,  in  that  notice  the  Secretary 
announced  his  partial  approval  and 
partial  disapproval  of  the  Iowa  program. 
The  legislative  provisions  were 
approved  with  the  exceptions  noted  in 
the  “Secretary’s  Decision,"  (45  FR 
68676-68686,  October  16, 1980). 

Under  30  CFR  732.13(1),  the  State  of 
Iowa  had  60  days  (until  December  15. 
1980)  from  the  date  of  publication  of  the 
Secretary’s  partial  approval  decision  in 
which  to  submit  a  revised  program  for 
consideration.  Iowa  submitted  its 
revised  program  for  consideration  on 
December  15, 1980.  Announcement  of 
Iowa’s  resubmission  was  made  in 
newspapers  of  general  circulation 
within  the  State  of  Iowa  and  published 
in  the  Federal  Register  on  December  15, 
1980  (45  FR  82276). 

A  public  hearing  on  the  submission 
was  also  announced  in  the  December  15, 
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1980,  Federal  Re^ster  notice  (45  FR 
82276]  and  in  the  newspapers  of  general 
circulation  in  Iowa  and  was  held  in  Des 
Moines,  Iowa  on  December  30, 1980.  The 
post-resubmission  public  comment 
period  ended  December  31, 1980.  Public 
disclosure  of  comments  by  Federal 
agencies  was  made  on  January  9, 1981 
(46  FR  2368). 

On  January  14, 1981,  the 
Administrator  of  the  Environmental 
Protection  Agency  transmitted  to  the 
Secretary  his  written  concurrence  with 
the  decision  on  the  Iowa  program. 

The  Regional  Director  completed  his 
program  review  on  January  7, 1981,  and 
forwarded  the  public  hearing 
transcripts,  written  presentations,  and 
copies  of  all  comments  to  the  Director 
together  with  a  recommendation  that  the 
program  be  approved  conditionally. 

On  January  12, 1981,  the  Director 
recommended  to  the  Secretary  that  the 
Iowa  program  be  approved 
conditionally. 

On  behalf  of  the  Secretary,  the 
Regional  Director  discussed  the 
conditions  of  approval  in  a  telephone 
conversation  with  Lawrence  G.  Vance, 
Director,  Iowa  Department  of  Soil 
Conservation  on  January  7, 1981  (see  the 
Regional  Director's  memorandum  of  this 
telephone  conversation  contained  in 
Administrative  Record  No.  IA-161).  On 
January  8, 19§1,  the  Director,  Iowa 
Department  of  Soil  Conservation 
telegraphed  acceptance  of  the 
conditions  of  approval  (see 
Administrative  Record  No.  IA-162). 

The  Iowa  program  consists  of  the 
formal  submission  of  February  28, 1980, 
(Administrative  Record  Nos.  IA-9, 10, 11 
and  22}  as  amended  on  June  11, 1980, 
(Administrative  Record  No.  IA-75)  and 
revised  on  December  15, 1980, 
(Administrative  Record  No.  IA-148). 

Throughout  the  review  period 
beginning  with  the  submission  of  the 
program,  OSM  has  had  frequent  contact 
and  discussions  on  the  state  program 
submission  with  the  staff  of  Ae  Iowa 
Department  of  Soil  Conservation. 
Minutes  or  notes  of  the  discussions  were 
placed  in  the  Iowa  Administrative 
Record  and  made  available  for  public 
review.  All  contacts  between  officials  or 
staffs  of  the  Department  of  the  Interior 
and  the  State  of  Iowa  were  conducted  in 
accordance  with  the  Department’s 
guidelines  for  such  contacts  published 
September  19, 1979  (44  FR  54444-54445). 

In  the  initial  decision  notice  approving 
in  part  and  disapproving  in  part  ffie 
Iowa  program,  the  Secretary  made 
findings  on  the  Iowa  program  provisions 
pursuant  to  section  503  of  SMCRA  and 
30  CFR  732.15.  Iowa’s  resubmission, 
except  as  noted  below  in  the 
“Secretary’s  Findings,”  amends  the 


program  to  correct  the  deficiencies 
identified  in  that  notice.  Therefore,  any 
deficiencies  previously  identified  in  the 
initial  decision  notice  and  corrected  by 
the  Iowa  resubmission  will  not  be 
discussed  in  the  “Secretary’s  Findings,” 
below. 

Throughout  the  remainder  of  this 
notice,  the  term  “Iowa  Program”  or 
“Iowa  Submission”  is  used  to  mean  the 
resubmission  together  with  those  parts 
of  the  original  submission  partially 
approved  on  October  16, 1980. 

Secretary’s  Findings 

In  reaching  his  decision  to  approve 
conditionally  the  Iowa  submission,  the 
Secretary  makes  the  following  findings 
pursuant  to  section  503  of  SMCRA  and 
30  CFR  732.15. 

1.  In  accordance  with  section  503(a]  of 
SMCRA,  the  Secretary  finds  that  Iowa 
has  the  capability  to  carry  out  the 
provisions  of  SMCRA  and  to  meet  its 
purposes  in  the  following  ways: 

(a)  The  Iowa  Surface  Coal  Mining  Act 
(ISCMA),  and  the  Iowa  Administrative 
Procedures  Act  (lAPA),  and  the 
regulations  adopted  thereunder  provide 
for  the  regulation  of  surface  coal  mining 
and  reclamation  operations  on  non- 
Indian  and  non-federal  lands  in  Iowa  in 
accordance  with  SMCRA  with  the 
exception  noted  in  Findings  4(i]  and 
4(0). 

(b)  The  ISCMA  provides  sanctions  for 
violations  of  Iowa  laws,  regulations  or 
conditions  of  permits  concerning  surface 
coal  mining  and  reclamation  operations, 
and  these  sanctions  meet  the 
requirements  of  SMCRA,  including  civil 
and  criminal  action,  forfeiture  of  bonds, 
suspensions,  revocations,  withholding  of 
permits,  and  the  issuance  of  cessation 
orders  by  the  Iowa  Department  of  Soil 
Conservation  or  its  inspectors  with  the 
exceptions  noted  in  Finding  4(h). 

(c)  'The  Iowa  Department  of  Soil 
Conservation  has  sufficient 
administrative  and  technical  personnel 
and  sufficient  funds  to  enable  Iowa  to 
regulate  surface  coal  mining  and 
reclamation  operations  in  accordance 
with  the  requirements  of  SMCRA.  The 
Iowa  Department  of  Soil  Conservation 
has  requested  an  increase  for  the  staff  of 
the  Mines  and  Minerals  Division  by 
three  additional  positions  effective  July 
1, 1981.  From  the  effective  date  of  the 
Iowa  program  until  July  1, 1981,  the 
Mines  and  Minerals  Division  will  rely 
upon  a  combination  of  personnel 
borrowed  from  other  agencies  through 
memoremda  of  agreement  and  contracts 
with  consultants  to  adequately  staff  the 
program.  'The  Secretary  finds  that  these 
measures,  when  implemented,  should 
provide  for  adequate  administration  and 
implementation  of  the  Iowa  regulatory 


program  until  the  proposed  staffing  and 
budget  plan  is  approved.  The  Secretary 
will,  through  OSM,  carefully  monitor  the 
State’s  adr^istration  and 
implementation  measures  to  ensure  that 
the  requirements  of  SMCRA  and  30  CFR 
Chapter  VII  are  being  met.  See 
Administrative  Record  No.  IA-148 
(Attachment  1)  and  transcripts  to  the 
public  hearing  held  on  December  30, 

1980,  in  Des  Moines,  Iowa 
(Administrative  Record  No.  IA-156). 

(d)  The  ISCMA  provides  for  the 
effective  implementation,  maintenance, 
and  enforcement  of  a  peniiit  system  that 
meets  the  requirements  of  SMCRA  for 
the  regulation  of  surface  coal  mining 
and  reclamation  operations  on  non- 
Indian  and  non-federal  lands  within 
Iowa; 

(e)  The  ISCMA  has  established  a 
process  for  the  designation  of  areas  as 
unsuitable  for  surface  coal  mining  in 
accordance  with  section  522  of  SMCRA, 
30  U.S.C.  1272; 

(f)  Iowa  has  established  for  the 
purpose  of  avoiding  duplication,  a 
process  for  coordinating  the  review  and 
issuance  of  permits  for  surface  coal 
mining  and  reclamation  operations  with 
other  federal  and  state  permit  processes 
applicable  to  the  proposed  operations; 

(g)  As  of  April  10, 1981,  Iowa  will  have 
fully  enacted  regulations  consistent  with 
the  federal  regulations  issued  pursuant 
to  SMCRA  with  the  exceptions  noted  in 
Findings  4(h]  and  4(o). 

2.  As  required  by  sections  503(b)(1)- 
(3)  of  SMCRA,  30  U.S.C.  1253(b)(lH3), 
and  30  CFR  732.11-732.13,  the  Secretary 
has,  through  OSM: 

(a)  Solicited  and  publicly  disclosed 
the  views  of  the  Administrator  of  the 
Environmental  Protection  Agency,  the 
Secretary  of  Agricultiu'e,  and  the  heads 
of  other  federal  agencies  concerned  with 
or  having  specific  expertise  pertinent  to 
the  proposed  Iowa  program; 

(b)  Obtained  the  written  concurrence 
of  the  Administrator  of  the 
Environmental  Protection  Agency  with 
respect  to  those  aspects  of  the  Iowa 
program  that  relate  to  air  or  water 
quality  standards  promulgated  under  the 
authority  of  the  Clean  Water  Act  as 
amended,  (33  U.S.C.  1151-1175),  and  the 
Clean  Air  Act  as  amended,  (42  U.S.C. 
7401  et  seq.J,  and; 

(c)  Held  a  public  review  meeting  in 
Des  Moines,  Iowa  on  April  15, 1980,  to 
discuss  the  completeness  of  the  Iowa 
program  submission,  held  a  public 
hearing  in  Des  Moines,  Iowa  on  July  17, 
1980,  on  the  substance  of  the  program 
submission,  and  subsequently  held  a 
public  review  meeting  in  Des  Moines, 
Iowa  on  December  30, 1980,  on  the 
resubmitted  program; 
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(d)  Obtained  an  opinion  firom  the  U.S. 
Fish  and  Wildlife  Service  that  the 
approval  of  the  Iowa  program  is  not 
likely  to  jeopardize  the  continued 
existence  of  species  listed  in  Iowa  as 
threatened  or  endangered  under  the 
Endangered  Species  Act,  16  U.S.C.  1531 
et  seq. 

3.  b  accordance  with  section  503(b)(4) 
SMCRA  (30  U.S.C.  1253(b)(4)),  the 
Secretary  finds  the  Department  of  Soil 
Conservation  and  other  agencies  having 
a  role  in  the  program  of  Iowa  have  as 
described  in  Finding  1(c)  sufficient  legal, 
technical,  and  administrative  personnel 
and  the  necessary  legal  authority  for  the 
enforcement  of  the  environmental 
protection  standards  of  SMCRA  and  30 
CFR  Chapter  VII. 

4.  In  accordance  with  30  CFR  732.15, 
and  on  the  basis  of  information  in  the 
Iowa  program  submission,  including  the 
section-by-section  comparison  of  the 
Iowa  statutes  and  rules  with  SMCRA 
and  30  CFR  Chapter  VII,  public 
comments,  testimony  at  the  public 
meeting  and  hearings,  and  other 
relevant  information,  the  Secretary 
makes  the  following  findings: 

(a)  Pursuant  to  30  CFR  732.15(a),  the 
Secretary  finds  that  the  proposed  Iowa 
program  provides  for  the  Iowa 
Department  of  Soil  Conservation  to 
carry  out  the  provisions  and  meet  the 
purposes  of  SMCRA  and  30  CFR 
Chapter  VII  because  the  program 
includes  fully  enacted  regulations 
consistent  with  30  CFR  Chapter  VII, 
except  as  noted  below  in  Findings  4(h) 
and  4(o).  The  original  program 
submission  contained  four  alternatives 
submitted  pursuant  to  30  CFR  731.13. 

The  Secretary  explained  in  the  October 
16, 1980,  Federal  Register  (45  FR  68673- 
68685),  why  these  four  alternatives  did 
not  meet  the  criteria  in  30  CFR  731.13. 
Iowa  has  subsequently  withdrawn  these 
four  alternatives,  and  has  not  proposed 
any  additional  alternatives  pursuant  to 
30  CFR  731.13. 

(b)  Pursuant  to  30  CFR  732.15(b)(1), 
the  Secretary  finds  that  the  Iowa 
Department  of  Soil  Conservation  has  the 
au^ority  under  Iowa  statutes  and 
enacted  regulations  to  implement, 
administer  and  enforce  all  applicable 
requirements  consistent  with  30  CFR 
Chapter  VII,  Subchapter  K. 

(c)  Pursuant  to  30  CFR  732.15(b)(2),  the 
Secretary  finds  that  the  Iowa 
Department  of  Soil  Conservation  has  the 
authority  under  the  ISCMA  and  under 
enacted  regulations  to  implement, 
administer  and  enforce  a  permit  system 
consistent  with  30  CFR  Chapter  VII, 
Subchapter  G  and  to  prohibit  surface 
coal  mining  and  reclamation  operations 
without  a  permit  issued  by  the  Iowa 
Department  of  Soil  Conservation. 


(d)  Pursuant  to  30  CFR  732.15(b)(3), 
the  Secretary  finds  that  the  Iowa 
Department  of  Soil  Conservation  has  the 
auAority  under  ISCMA  section  18  and 
under  enacted  regulations  to  regulate 
coal  exploration  consistent  with  30  CFR 
Parts  776  and  815,  and  to  prohibit  coal 
exploration  that  does  not  comply  with 
30  CFR  Parts  776  and  815. 

(e)  Pursuant  to  30  CFR  732.15(b)(4),  the 
Secretary  finds  that  the  Iowa 
Department  of  Soil  Conservation  has  the 
au^ority  under  ISCMA  Section  26  and 
enacted  regulations  to  require  that 
persons  extracting  coal  incidental  to 
government-financed  construction 
maintain  information  on-site  consistent 
with  30  CFR  Part  707. 

(f)  Pursuant  to  30  CFR  732.15(b)(5),  the 
Secretary  finds  that  the  Iowa 
Department  of  Soil  Conservation  has  the 
auUiority  under  section  13  of  the  ISCMA 
and  enacted  regulations  to  provide  for 
entry,  inspections,  and  monitoring  of  all 
coal  exploration  and  surface  coal  mining 
and  reclamation  operations  on  non- 
Indian  and  non-federal  lands  within 
Iowa  consistent  with  section  517  of 
SMCRA  and  30  CFR  Chapter  VII, 
Subchapter  L 

(g)  Pmsuant  to  30  CFR  732.15(b)(6),  the 
Secretary  finds  that  the  Iowa 
Department  of  Soil  Conservation  has  the 
audiority  in  sections  10  and  16  of  the 
ISCMA  and  enacted  regulations,  to 
implement,  administer,  and  enforce  a 
system  for  performance  bonds  and 
liability  insurance,  or  other  equivalent 
guarantees,  consistent  with  sections 
507(f),  509,  510  and  519  of  SMCRA  and 
30  Cro  Chapter  VII,  Subchapter  J. 

(h)  Pursuant  to  30  CFR  732.15(b)(7), 
the  Secretary  finds  that  the  Iowa 
Department  of  Soil  Conservation  has  the 
audiority  under  section  15  of  the  ISCMA 
but  does  not  have  fully  enacted 
regulations  to  provide  for  civil  and 
criminal  sanctions  for  violations  of  the 
Iowa  law,  regulations  and  conditions  of 
permits  and  exploration  approvals 
including  civil  and  criminal  penalties  in 
accordance  with  section  518  of  SMCRA 
(30  U.S.C.  1268)  and  consistent  with  30 
CFR  Part  845  (except  to  the  extent 
remanded)  including  the  same  or  similar 
procedural  requirements. 

(1)  Iowa  has  proposed  a  judicial 
system  of  penalty  assessment,  rather 
than  the  administrative  system 
prescribed  in  section  518  of  SMCRA  and 
30  CFR  845.17-845.20.  In  the  initial 
decision  notice  (Finding  4(h),  45  FR 
68678),  the  Secretary  identified  five 
aspects  of  the  proposed  Iowa  system  for 
proposal  and  assessment  of  civil 
penalties  found  to  be  inconsistent  with 
section  518  of  SMCRA  and  30  CFR  Part 
845.  These  deficiencies  were  that  (i)  the 
proposed  judicial  assessment  system  did 


not  adequately  address  the  five 
considerations  identified  in  the 
preamble  to  the  permanent  regulatory 
program  at  44  FR  15296  (March  13, 1979). 
These  considerations  are  used  in 
determining  whether  a  judicial  system  is 
the  same  or  similar  as  the 
administrative  system  for  proposal  and 
assessment  of  civil  penalties  in  section 
516  of  SMCRA;  (ii)  the  proposed 
program  did  not  provide  procedures  for 
proposing  assessments  of  civil  penalties, 
informing  operators  of  the  amount  of 
those  proposed  assessments  and 
providing  an  opportunity  for  payment  of 
the  penalty  prior  to  a  formal  assessment 
hearing;  (iii)  the  proposed  program  did 
not  provide  for  mandatory  assessment 
of  civil  penalties  for  cessation  orders  as 
required  by  section  518(a)  of  SMCRA; 
(iv)  the  program  lacked  criteria  for 
determining  when  a  civil  penalty  or  an 
injunction  would  be  sought  when  a 
notice  of  violation  is  issued  under 
sections  14(8)  and  15(1)  of  the  ISCMA; 
and,  (v)  the  program  did  not  provide  for 
prepayment  of  civil  penalties  into  an 
escrow  account,  as  required  by  section 
518(c)  of  SMCRA.  Iowa’s  resubmission 
addresses  those  deficiencies  through  an 
attorney  general’s  opinion  and  a 
proposed  amendment  to  rule  4.6(8)  (see 
Adminsitrative  Record  No.  IA-146, 
Attachments  4  and  5).  The  Secretary  has 
reviewed  the  information  in  the 
Administrative  Record  and  has 
determined  that,  with  two  exceptions, 
the  problems  identified  in  the  initial 
decision  notice  would  be  corrected  if 
proposed  rule  4.6(8)  is  enacted  as 
proposed. 

(2)  One  ambiguity  not  fully  clarified  in 
the  proposed  rule  amendment  is 
whether  the  proposed  Iowa  program 
provides  for  mandatory  assessment  of 
civil  penalties  for  cessation  orders  as 
required  by  section  518(a)  of  SMCRA 
(see  45  FR  68678,  Finding  4(h)(3)).  Both 
the  ISCMA  section  15(1)  and  proposed 
Iowa  rule  4.6(8)  require  the  Department 
of  Soil  Conservation  to  request  the 
Attorney  General  to  institute  a  civil 
action  for  recovery  of  a  penalty 
whenever  a  cessation  oi^er  has  been 
issued.  The  Attorney  General’s  opinion 
and  section  15(1)  of  the  ISCMA  state 
that,  in  the  judicial  penalty  action,  the 
Department’s  findings  as  to  the  fact  of 
the  violation,  the  issuance  of  the 
cessation  order,  and  the  amount  of  the 
penalty  shall  be  conclusive  if  supported 
by  substantial  evidence.  However,  the 
ISCMA  is  not  clear  as  to  whether  the 
court  must  assess  a  penalty  for  a 
cessation  order  upon  recommendation 
of  the  Attorney  General  and  the 
Department  of  Soil  Conservation.  The 
Iowa  Attorney  General’s  office  has 


5888  Federal  Registw  /  Vol.  46,  No.  13  /  Wednesday,  Jttnuary  21,  1981  /  Rules  and  Regulations 


advised  OSM  that  in  its  opinion  section 
15  of  the  ISCMA  was  intended  to 
establish  mandatory  penalties  for 
cessation  orders,  and  that  the  Attorney 
General’s  office  will  take  this  position  in 
any  relevant  enforcement  action  under 
section  15  of  the  ISCMA  (see 
Administrative  Record  No.  IA-146).  In 
view  of  these  assureinces  &om  the 
Attorney  General  of  Iowa,  the  Secretary 
finds  that  the  procedures  in  section  15(1] 
of  the  ISCMA  and  proposed  rule  4.6(8), 
if  enacted  as  proposed,  will  be  in 
accordance  with  section  518  of  SMCRA. 
The  Secretary  will,  through  OSM, 
carefully  monitor  the  implementation  of 
these  procedures  for  penalty 
assessments  for  cessation  orders  to 
ensure  that  the  requirements  of  section 
518(a]  are  being  met 
(3)  The  second  apparent  inconsistency 
is  that  the  Iowa  program  does  not 
contain  provisions  comparable  to  those 
in  section  518(c)  of  SMCRA  and  30  CFR 
Part  845  requiring  prepayment  of  civil 
penalties  into  an  escrow  account. 
However,  pursuant  to  the  order  of  the 
United  States  District  Court  for  the 
Southern  District  of  Iowa  in  Star  Coal  v. 
Andrus,  14  ERC 1325  (1980),  the 
Secretary  has  been  enjoined  on 
constitutional  grounds  from  requiring 
Iowa  to  include  in  its  program  a 
provision  comparable  to  section  518(c]’s 
prepayment  requirement  Star  Coal  v. 
Andrus  has  been  appealed  to  the  United 
States  Supreme  Court  (appeal  filed 
March  13, 1980).  Moreover,  the  issue  of 
the  constitutionality  of  section  518(c]  is 
presently  before  the  Supreme  Court  in 
two  cases,  Virginia  Surface  Mining  and 
Reclamation  Association  v.  Andrus, 

Nos.  79-1538  and  79-1596  and  Andrus  v. 
Indiana,  No.  80-231.  Should  the  Supreme 
Court  rule  that  the  prepayment 
requirement  of  section  518(c)  is 
constitutional,  the  Secretary  will  then 
take  steps  to  require  the  Iowa 
permanent  program  to  comply  with  the 
requirements  of  section  518(c)  relating  to 
prepayment  of  civil  penalties. 

The  Secretary  conditions  his  approval 
of  Iowa's  judicial  penalty  assessment 
system  on  Iowa’s  correcting  the 
deficiencies  identified  above  (with  the 
exception  of  the  escrow  provision  for 
civil  penalties]  by  enacting  rule  4.6(8)  as 
proposed  or  by  otherwise  amending  its 
program  to  establish  procedures  for 
proposal  and  assessment  of  civil 
penalties  similar  to  those  established  in 
section  518  of  SMCRA  and  30  CFR  Part 
845. 

(i)  Pursuant  to  30  CFR  732.15(b)(8),  the 
Secretary  finds  that  the  Iowa 
Department  of  Soil  Conservation  has  the 
authority  under  section  14  of  ISCMA, 
and  regulations  consistent  with  30  CFR 


Chapter  VII,  Subchapter  L  to  issue, 
modify,  terminate  and  enforce  notices  of 
violation,  cessation  orders  and  show 
cause  orders  in  accordance  with  section 
521  of  SMCRA  (30  U.S.C.  1271)  (with  the 
exception  noted  specifically  below) 
including  the  same  or  similar  procedural 
requirements.  However,  according  to  the 
opinion  of  the  Attorney  General  of  Iowa 
(See  Administrative  Record  No.  lA-148, 
Attachment  5),  section  17A.18(3)  of  the 
Iowa  Administrative  Procedures  Act 
requires  that  an  administrative  hearing 
be  held  prior  to  the  issuance  of  a 
cessation  order  for  failure  to  abate  a 
violation.  This  requirement  potentially 
conflicts  with  section  14(2]  of  the 
ISCMA  and  with  section  521(a)(3]  of 
SMCRA,  which  provide  that  a  cessation 
order  shall  be  issued  immediately  upon 
the  expiration  of  the  time  for  abatement 
if  abatement  has  not  been 
accomplished.  In  its  resubmission,  Iowa 
has  proposed  an  amendment  to  rule 
4.363(2]  to  minimize  the  chance  of 
conflict  between  the  ISCMA  and  the 
lAPA.  This  proposed  rule  requires  an 
operator  who  wishes  to  show 
compliance  with  abatement 
requirements  to  seek  an  expedited 
administrative  hearing  before  the  time 
set  in  the  order  for  abatement.  Hearings 
must  be  held  promptly,  and  the 
abatement  time  may  not  be  extended 
beyond  ninety  days  from  the  date  of 
issuance  of  the  notice  of  violation. 

However,  even  if  the  proposed 
amendment  to  Iowa  rule  4.363(2]  were 
promulgated  as  proposed,  an  Iowa 
operator  could  be  able  to  extend  the 
abatement  time  up  to  ninety  days  by 
requesting  and  participating  in  a  hearing 
on  the  fact  of  abatement.  In  the  case  of  a 
notice  of  violation  with  a  short 
abatement  period  (e.g.,  25  days]  this 
potential  delay  in  the  issuance  of  a 
cessation  order  makes  this  procedure 
inconsistent  with  SMCRA.  The 
Secretary  conditions  his  approval  of  the 
Iowa  program  on  Iowa’s  amending  its 
program  to  provide  for  the  immediate 
issuance  of  a  cessation  order  for  failure 
to  abate  a  violation  so  as  to  be 
consistent  with  section  521(a)(3]  of 
SMCRA. 

0)  Pursuant  to  30  CFR  732.15(b)(9),  the 
Secretary  finds  that  the  Iowa 
Department  of  Soil  Conservation  has 
auUiority  under  section  8  of  the  ISCMA 
and  enacted  regulations  to  provide  for 
the  designation  of  areas  as  unsuitable 
for  surface  coal  mining,  consistent  with 
30  CFR  Chapter  VII,  Subchapter  F. 

(k)  Pursuant  to  30  CFR  732.15  (b)(10), 
the  ^cretary  finds  that  the  Iowa 
Department  of  Soil  Conservation  has 
authority  under  the  ISCMA  and  enacted 
regulations,  to  provide  for  public 


participation  in  the  development, 
revision  and  enforcement  of  Iowa 
regulations  and  the  Iowa  program 
consistent  with  the  public  participation 
requirements  of  SMCRA,  30  CFR 
Chapter  Vn,  £uid  43  CFR  Part  4.  Iowa 
also  has  the  authority  imder  the  ISCMA 
and  enacted  regulations  to  provide  for 
public  pa^cipation  in  the  permitting 
process  and  the  enforcement  of  its  laws 
consistent  with  30  CFR  Chapter  VII  and 
43  CFR  Part  4.  The  Secretary  further 
finds  that  the  public  has  had  a 
meaningful  opportunity  to  participate  in 
the  development  of  the  state  program 
submitted  to  OSM  based  on  the 
information  in  the  Administrative 
Record,  the  public  hearings  Iowa  held 
on  Janueuy  30, 1980,  and  Jiily  23, 1980,  in 
Des  Moines,  Iowa  and  the  public 
comment  periods  provided  pursuant  to 
the  Iowa  Administrative  Procedures 
Act. 

(l)  Pursuant  to  30  CFR  732.15(b)(ll), 
the  Secretary  finds  that  the  Iowa 
Department  of  Soil  Conservation  has  the 
statutory  authority  under  the  ISCMA, 
section  15,  and  enacted  regulations  to 
monitor,  review,  and  enforce  the 
prohibition  against  indirect  or  direct 
financial  interests  in  coal  mining 
operations  by  employees  of  the  Iowa 
Department  of  Soil  Conservation, 
consistent  with  30  CFR  Part  705. 

(m)  Pursuant  to  30  CFR  732.15(b)(12), 
the  Secretary  finds  that  the  Iowa 
Department  of  Soil  Conservation  has  the 
au^ority  under  section  6(2]  of  the 
ISCMA  to  require  the  training, 
examination  and  certification  of  persons 
engaged  in  or  responsible  for  blasting 
and  the  use  of  explosives  in  accordance 
with  section  719  of  SMCRA.  Iowa  has  no 
regulations  on  the  training,  examination, 
and  certification  of  persons  engaged  in 
blasting,  but  30  CFR  732.15(b](12)  does 
not  require  the  State  to  implement 
regulations  governing  such  training, 
examination  and  certification  until  six 
months  after  cqjnplete  federal 
regulations  have  been  promulgated  for 
these  provisions.  On  December  12, 1980, 
OSM  published  partial  final  rules 
establishing  minimal  requirements  for 
training  and  certifying  persons  involved 
in  blasting  in  surface  coal  mining 
operations  (45  FR  82084-82100).  These 
regulations  are  codified  at  30  CFR 
Chapter  VII,  Subchapter  M,  Part  850. 
Subchapter  M  is  now  final  and  complete 
with  the  exception  of  four  subsections 
concerning  qualification  requirements 
and  experience  requirements.  These 
subsections  will  be  reproposed  and 
subject  to  public  comment  prior  to  their 
final  promulgation.  Once  the  complete 
Subchapter  M  is  finally  promulgated, 
Iowa  will  have  an  adchtional  six  months 
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to  prepare  and  submit  to  OSM 
regulations  consistent  with  the  federal 
regulations. 

(n)  Pursuant  to  30  CFR  732.15(b)(13). 
the  Secretary  finds  that  the  Iowa 
Department  of  Soil  Conservation  has  the 
authority  under  section  4.1(d]  of  the 
ISCMA  and  enacted  regulations  to 
implement  for  a  small  operator 
assistance  program  consistent  with  30 
CFR  Part  795. 

(o)  Pursuant  to  30  CFR  732.15(b)(14). 
the  Secretary  finds  that  while  the  Iowa 
program  contains  authority  in  section 
718.4  of  the  Iowa  Code  to  provide  for 
protection  of  state  employees,  the  Iowa 
program  does  not  establish  penalties  as 
stringent  as  those  provided  in  section 
704  of  SMCRA.  In  the  initial  decision 
notice,  45  FR  68679,  Finding  4(o],  the 
Secretary  determined  that  the  Iowa 
Code  provides  a  maximum  penalty  of  30 
days  imprisonment  and  a  $100  fine  for 
interference  or  harassment  of  state 
employees,  whereas  section  704  of 
SMCRA  provides  a  maximum  penalty  of 
1  year  imprisonment  and  a  $5,000  fine. 

In  its  resubmission,  Iowa  has  proposed  a 
rule  which,  as  a  condition  of  each 
permit,  prohibits  the  permittee  from 
willfully  resisting,  preventing,  impeding, 
or  interfering  widi  state  employees  in 
the  performance  of  their  duties.  When 
promulgated,  this  rule  will  subject 
violators  to  the  sanctions  provided  in 
ISCMA  section  15(2).  This  section 
establishes  a  maximum  penalty  of 
$10,000,  and  provides  that  violation  of  a 
permit  condition  shall  constitute  a 
serious  misdemeanor.  Under  Iowa 
criminal  law,  serious  misdemeanors  are 
punishable  by  up  to  one  year 
imprisonment,  '^erefore,  Iowa’s 
penalties  for  violation  of  a  permit 
condition  will  satisfy  the  requirements 
of  section  704  of  SMCRA. 

This  scheme  will  provide  protection  to 
state  employees  comparable  to  that 
provided  federal  employees  by  section 
704  of  SMCRA,  except  fiiat  persons  who 
are  not  employees  of  a  permittee  will 
not  be  subject  to  criminal  sanctions  for  a 
violation  of  a  permit  condition.  The 
Secretary  believes  that  there  is  no 
material  risk  of  interference  with 
government  employees  fi’om  “wildcat 
operators”  or  others,  in  light  of  the 
information  on  the  nature  of  the  Iowa 
coal  industry  in  the  program  submission 
and  the  absence  of  any  public  comments 
on  this  issue.  The  Secretary  conditions 
his  approval  of  the  Iowa  program  on 
Iowa’s  amending  its  program  to  provide 
for  protection  of  state  employees  by 
promulgating  the  proposed  rule 
described  above,  or  accomplishing  the 
same  results  by  other  means.  See 


Administrative  Record  No.  IA-148 
(Attachment  6). 

(p)  Pursuant  to  30  CFR  732.15(b)(15), 
the  Secretary  finds  that  the  Iowa 
Department  of  Soil  Conservation  has  the 
authority  under  section  14  of  the  ISCMA 
and  the  Iowa  Administrative  Procedures 
Act  and  enacted  regulations  to  provide 
for  the  administrative  and  judicial 
review  of  the  Iowa  program  actions  in 
accordance  with  section  525  and  526  of 
SMCRA,  and  with  30  CFR  Chapter  VII, 
Subchapter  L. 

(q)  Pursuant  to  30  CFR  732.15(b)(16). 
the  Secreta^  finds  that  the  Iowa 
Department  of  Soil  Conservation  has 
au^ority  under  Iowa  laws  and  that  the 
Iowa  program  contains  provisions  to 
cooperate  and  coordinate  with,  and 
provide  documents  and  other 
information  to,  the  Office  of  Surface 
Mining  imder  the  provisions  of  30  CFR 
Chapter  VII. 

(r)  Pursuant  to  30  CFR  732.15(c),  the 
Secretary  finds  that  the  ISCMA  and 
other  laws  and  regulations  of  Iowa  do 
not  contain  provisions  that  would 
interfere  wiUi  or  preclude 
implementation  of  the  provisions  of 
SMCRA  and  30  CFR  Chapter  VII  with 
the  exception  noted  in  Finding  4(i). 

(s)  Pursuant  to  30  CFR  732.15(d),  the 
Secretary  finds  that  the  Iowa 
Department  of  Soil  Conservation  and 
other  agencies  having  a  role  in  the 
program  have  sufficient  legal,  technical, 
and  administrative  personnel  and 
sufficient  funding  to  implement, 
administer,  and  enforce  the  provisions 
of  the  program,  the  requirements  of  30 
CFR  732.15(b),  and  other  applicable 
state  and  federal  laws  (See  Finding 
1(c)). 

Disposition  of  Comments 

The  Heritage  Conservation  and 
Recreation  Service  commented  that  the 
Iowa  rules  should  require  consideration 
of  cultural  resources  which  have  been 
determined  eligible  for  the  National 
Register  of  Historic  Places  when  issuing 
a  permit  for  surface  coal  mining  or 
exploration,  or  when  designating  lands 
unsuitable  for  mining.  However, 
pursuant  to  litigation  in  the  United 
States  District  Court,  the  phrase 
“eligible  for  listing  on”  has  been 
suspended  in  connection  With  30  CFR 
Chapter  VII  regulations  dealing  with  the 
National  Register  of  Historic  Places,  (see 
44  FR  67942),  OSM  and  the  Advisory 
Council  on  Historic  Preservation  have 
entered  into  a  Programmatic 
Memorandiun  of  Agreement  (PMOA) 
setting  forth  OSM's  responsibilities  for 
compliemce  with  section  106  of  the 
National  Historic  Preservation  Act  of 
1966,  as  amended  (NHPA).  In  the 
PMOA,  OSM  has  agreed  to  propose  a 


modification  to  the  permanent 
regulatory  program,  which  will  require 
state  programs  to  include  information  on 
properties  protected  under  section  106  of 
the  NHPA  in  applications  for  approval 
to  conduct  coal  exploration  of  250  tons 
or  more  or  surface  coal  mining 
operations.  In  addition,  applicants  for 
permits  would  be  required  to  identify 
and  describe  historic  properties  on  lists 
maintained  by  the  State.  When  the 
changes  to  the  federal  regulations  are 
made,  Iowa  will  be  required  to  have 
regulations  consistent  with  them.  The 
Secretary  finds  that  the  Iowa  rules 
relating  to  the  National  Register  of 
Historic  Places  are  consistent  with  30 
CFR  Chapter  Vn  as  affected  by  the  court 
decision.  Therefore,  the  Secretary  will 
not  require  any  program  change  at  this 
time. 

Background  On  Conditional  Approval 

The  Secretary  is  fully  committed  to 
two  key  aims  that  imderlie  SMCRA.  The 
Act  calls  for  comprehensive  regulation 
of  the  effects  of  surface  coal  mining  on 
the  environment  and  public  health  and 
safety,  and  for  the  Secretary  to  assist 
the  states  in  becoming  the  primary 
regulators  under  the  Act.  To  enable  the 
states  to  achieve  that  primacy,  the 
Secretary  has  undertaken  many 
activities,  of  which  several  are 
particularly  noteworthy. 

The  Secretary  has  worked  closely 
with  several  state  organizations,  such  as 
the  Interstate  Mining  Compact 
Commission,  the  Council  of  State 
Governments,  the  National  Governors 
Association  and  the  Western  Interstate 
Energy  Board.  Through  these  groups 
OSM  has  frequently  met  with  state 
regulatory  authority  personnel  to 
discuss  informally  how  the  Act  should 
be  administered,  with  particiilar 
reference  to  unique  circumstances  in 
individual  states.  Often  these  meetings 
have  been  a  way  for  OSM  and  the  states 
to  explain  portions  of  the  federal 
requirements  and  how  the  states  might 
meet  them.  Alternative  state  regulatory 
options,  the  “state  window”  concept,  for 
example,  were  discussed  at  several 
meetings  of  the  Interstate  Mining 
Compact  Commission  and  the  National 
Governors  Association. 

The  Secretary  has  dispensed  over  $6.9 
million  in  program  development  grants 
and  over  ^7.6  million  in  initial  program 
grants  to  help  the  states  to  develop  their 
programs,  to  administer  their  initial 
programs,  to  train  their  personnel  in  the 
new  requirements,  and  to  purchase  new 
equipment  In  several  instances  OSM 
detailed  its  personnel  to  states  to  assist 
in  the  preparation  of  their  permanent 
program  submissions.  OSM  has  also  met 
with  individual  states  to  determine  how 
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best  to  meet  the  Act’s  environmental 
protection  goals. 

Equally  important,  the  Secretary 
structured  the  state  program  approval 
process  to  assist  the  states  in  achieving 
primacy.  He  volxmtarily  provided  his 
preliminary  views  on  the  adequacy  of 
each  state  program  to  identify  needed 
changes  and  to  allow  them  to  be  made 
without  penalty  to  the  state.  The 
Secretary  adopted  a  special  policy  to 
insure  that  communication  between  him 
and  the  states  remained  open  and 
uninhibited  at  all  times.  This  policy  was 
critical  to  avoiding  a  period  of  enforced 
silence  with  the  state  after  the  close  of 
the  pubhc  comment  period  on  its 
program  and  has  been  a  vital  part  of  the 
program  review  process  (see  44  FR 
54444,  September  19, 1979). 

The  Secretary  has  also  developed  in 
his  regulations  the  critical  ability  to 
approve  conditionally  a  state  program. 
Under  the  Secretary's  regulations, 
conditional  approval  gives  full  primacy 
to  a  state  even  though  there  are  minor 
deficiencies  in  a  program.  This  power  is 
not  expressly  au^orized  by  the  Act:  it 
was  adopted  through  the  Secretary’s 
rulemakhig  authority  under  30  U.S.C. 
201(c),  503(b)  and  503(a)(7).  The  Act 
expressly  gives  the  Secretary  only  two 
options — to  approve  or  disapprove  a 
state  program.  Read  literally,  the 
Secretary  would  have  no  flexibility;  he 
would  have  to  approve  those  programs 
that  are  letter  perfect  and  disapprove  all 
others.  To  avoid  that  result  and  in 
recognition  of  the  difficulty  of 
developing  an  acceptable  program,  the 
Secretary  adopted  the  regulation 
providing  the  authority  to  approve 
conditionally  a  program. 

Conditional  approval  has  a  vital  effect 
for  programs  approved  by  the  Secretary: 
It  results  in  the  implementation  of  the 
permanent  program  in  a  state  months 
earlier  than  might  otherwise  be 
anticipated.  While  this  may  not  be 
significant  in  states  that  already  have 
comprehensive  surface  mining 
regulatory  programs,  in  many  states  that 
earlier  implementation  will  initiate  a 
much  higher  degree  of  environmental 
protection.  It  also  implements  the  rights 
SMCRA  provides  to  citizens  to 
participate  in  the  regulation  of  surface 
coal  mining  through  soliciting  their 
views  at  hearings  and  meetings  and 
enabling  them  to  file  requests  to 
designate  lands  as  unsuitable  for  mining 
if  they  are  fragile,  historic,  critical  to 
agriculture,  or  simply  cannot  be 
reclaimed  to  their  prior  productive 
capacity. 

The  ^cretary  considers  three  factors 
in  deciding  whether  a  program  qualihes 
for  conditional  approval.  First  is  the 
State’s  willingness  to  make  good  faith 


efforts  to  effect  the  necessary  changes. 
Without  the  state’s  commitment,  the 
option  of  conditional  approval  may  not 
be  used. 

Second,  no  part  of  the  program  can  be 
incomplete.  As  the  preamble  to  the 
regulations  says,  the  program,  even  with 
deficiencies,  must  "provide  for 
implementation  and  administration  of 
all  processes,  procedures,  and  systems 
required  by  the  Act  and  these 
regulations”  (44  FR  14961).  That  is,  a 
state  must  be  able  to  operate  the  basic 
components  of  the  permanent  program: 
the  designation  process;  the  permit  and 
all  coal  exploration  systems;  the  bond 
and  insurance  requirements;  the 
performance  standards;  and  the 
inspection  and  enforcement  systems.  In 
addition  there  must  be  a  functional 
regulatory  authority  to  implement  the 
other  parts  of  the  program.  If  some 
fundamental  component  is  missing, 
conditional  approval  may  not  be  issued. 

Third,  the  deficiencies  must  be  minor. 
For  each  deficiency  or  group  of 
deficiencies,  the  Secretary  considers  the 
significance  of  the  deficiency  in  light  of 
the  particular  state  in  question. 
Examples  of  deficiencies  that  would  be 
minor  in  virtually  all  circumstances  are 
correction  of  clerical  errors  and 
resolution  of  ambiguities  through 
attorneys  general  opinions,  revised 
regulations,  policy  statements  and 
changes  in  the  narrative  or  the  side-by- 
side. 

Other  deficiencies  require  individual 
consideration.  An  example  of  a 
deficiency  that  would  most  likely  be 
major  would  be  a  failure  to  allow 
meaningful  public  participation  in  the 
permitting  process.  Although  this  would 
not  render  the  permit  system  incomplete 
because  permits  could  still  be  issued, 
the  lack  of  any  public  participation 
could  be  such  a  departure  from  a 
fundamental  purpose  of  the  Act  that  the 
deficiency  would  most  likely  be  major. 

The  use  of  a  conditional  approval  is 
not  and  cannot  be  a  substitute  for  the 
adoption  of  an  adequate  program. 
Section  732.13(i)  of  Title  30  of  the 
regulations  gives  the  Secretary  little 
discretion  in  terminating  programs 
where  the  state  fails  to  fulfill  the 
conditions.  The  piupose  of  the 
conditional  approval  power  is  to  assist 
the  states,  not  to  excuse  them  from 
achieving  compliance  with  SMCRA. 

Conditional  Approval 

As  indicated  under  Secretary’s 
Findings  4(h),  4(i)  and  4(o)  there  are 
three  minor  deficiencies  in  the  Iowa 
program  that  the  Secretary  requires  be 
corrected  as  a  condition  of  program 
approval,  and  which  the  State  has 
agreed  to  correct.  In  all  other  aspects. 


the  Iowa  program  meets  the  criteria  for 
approval.  The  deficiencies  identified  in 
the  findings  and  the  reason  why  they 
are  considered  minor  are  summarized 
below.  In  each  instance,  the  discussion 
of  the  deficiencies  found  under 
“Secretary’s  Findings”  discusses  one 
means  of  eliminating  the  deficiency.  The 
State  may  take  other  measures  to 
eliminate  the  deficiencies,  and  so  long 
as  the  same  result  is  achieved,  the 
conditions  will  be  met. 

1.  As  noted  in  Finding  4(h),  Iowa  has 
proposed  a  system  of  judicial 
assessment  for  civil  penalties,  rather 
than  the  administrative  civil  penalty 
assessment  system  prescribed  by  30 
CFR  Chapter  VII,  Subchapter  L  and 
section  518  of  SMCRA.  The 
administrative  rules  proposed  to  correct 
the  deficiencies  identified  in  Finding 
4(h)  have  not  been  fully  enacted.  Due  to 
the  short  time  between  the  effective 
date  of  the  Secretary’s  conditional 
approval  of  the  Iowa  program  and  the 
date  the  proposed  rules  are  scheduled  to 
be  enacted,  and  to  the  small  number  of 
violations  and  civil  penalties  expected 
during  that  time,  this  deficiency  is 
viewed  as  minor.  The  Secretary  is 
requiring  Iowa  to  amend  its  program  by 
enacting  the  proposed  rules  described  in 
Finding  4(h),  or  by  any  other  means,  to 
be  consistent  with  section  518  of 
SMCRA. 

2.  As  noted  in  Finding  4(i),  section 
17A.18(3)  of  the  Iowa  Administrative 
Procedures  Act  requires  that  an 
administrative  hearing  be  held  prior  to 
the  issuance  of  a  cessation  order  for 
failure  to  abate  a  violation.  The 
Secretary  has  determined  that  this 
requirement  potentially  conflicts  with 
section  14(2)  of  the  ISCMA  and  with 
section  521(a)(3)  of  SMCRA.  which 
provide  that  a  cessation  order  shall  be 
issued  immediately  upon  the  expiration 
of  the  time  for  abatement  if  abatement 
has  not  been  accomplished.  While  the 
Secretary  is  requiring  Iowa  to  amend  its 
program  to  be  consistent  with  SMCRA, 
this  deficiency  is  viewed  as  minor  in 
light  of  the  small  number  of  operating 
mines  and  violations  expected  to  occur 
during  the  period  when  this  deficiency  is 
being  corrected. 

3.  As  noted  in  Finding  4(o),  Iowa’s 
program  provisions  that  provide  for  the 
protection  of  state  employees  during  the 
performance  of  their  duties  establish 
penalties  which  are  less  stringent  than 
those  provided  by  section  704  of 
SMCRA.  While  the  Secretary  is 
requiring  Iowa  to  amend  its  program  to 
be  as  stringent  as  SMCRA,  this 
deficiency  is  viewed  as  minor  in  light  of 
the  history  of  mining  in  the  state  and  the 
small  number  of  operating  mines.  The 
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probability  of  harassment  of  state 
employees  during  the  period  while  Iowa 
amends  its  program  is  relatively  small. 

Given  the  nature  of  these  three 
deHciencies  and  their  magnitude  in 
relation  to  all  other  provisions  of  the 
Iowa  program,  the  Secretary  has 
concluded  they  are  minor.  Accordingly, 
the  program  is  eligible  for  conditional 
approval  under  30  CFR  732.13(i), 
because: 

1.  The  deficiences  are  of  such  a  size 
and  natiu«  as  to  render  no  part  of  the 
Iowa  program  incomplete  since  all  other 
aspects  of  the  program  meet  the 
requirements  of  SMCRA  and  30  CFR 
Chapter  VII,  and  the  three  debciencies, 
which  the  state  has  agreed  to  correct 
promptly,  will  not  directly  affect  the 
environmental  performance  of  surface 
coal  mining  and  reclamation  operations; 

2.  Iowa  has  initiated  and  is  actively 
proceeding  with  steps  to  correct  the 
three  deficiencies;  and 

3.  Iowa  has  agreed,  by  telegram  dated 
January  8, 1981,  to  correct  the  regulation 
deficiencies  concerning  rules  for 
proposal  and  assessment  of  civil 
penalties  and  protection  of  state 
employees  by  July  1, 1981,  and  the 
statutory  deficiency  concerning  the 
issuance  of  cessation  orders  for  failure 
to  abate  notices  of  violations  by  January 
1. 1982. 

Accordingly,  the  Secretary  is 
conditionally  approving  the  Iowa 
progranL  This  approval  shall  terminate 
if  regulations  correcting  the  deficiencies 
concerning  rules  for  proposal  and 
assessment  of  dvil  penalties  and 
protection  of  state  employees  are  not 
enacted  by  July  1, 1981,  or  if  state 
legislation  correcting  the  statutory 
deficiency  concerning  the  issuance  of 
cessation  orders  for  failure  to  abate 
notices  of  violation  is  not  enacted  by 
January  1, 1982.  This  conditional 
approval  is  effective  on  April  10, 1981. 
This  is  the  effective  date  of  the  Iowa 
rules.  On  December  15, 1980  (45  FR 
82277],  the  Secretary  aimounced  he  was 
considering  waiving  the  provisions  of  30 
CFR  732.13(h].  which  state  that  the  State 
program  becomes  effective  on  the  date 
the  Secretary’s  decision  is  published  in 
the  Federal  Register.  The  Secretary  is 
waiving  this  rule  in  light  of  the  short 
delay  between  the  date  of  publication  of 
this  notice  and  the  effective  date  of  the 
Iowa  rules,  and  the  lack  of  any  public 
comments  on  his  proposal  to  do  so.  The 
Secretary  chooses  to  delay  the  effective 
date  of  the  conditional  approval  until 
Iowa’s  rules  become  effective.  In  the 
December  15, 1980,  Federal  Register 
notice  (45  FR  82277),  the  Secretary 
indicated  that  the  Iowa  rules  were  to 
take  effect  on  January  29, 1981,  and  that 
the  Iowa  program  would  become 


effective  on  that  date  were  it  to  be 
approved  or  approved  conditionally  by 
the  Secretary.  'That  date  has  since  been 
extended  to  April  10, 1981.  Iowa  and  the 
Department  of  the  Interior  will  continue 
to  implement  the  interim  regulatory 
program  during  this  period.  The  Iowa 
Legislative  Rules  Committee  is  presently 
reviewing  the  State’s  rules.  The 
Secretary  will  indicate  to  Iowa  that 
should  any  changes  be  made  to  the 
State’s  rules,  the  Secretary  will  have  to 
review  such  revisions  and  make  them 
available  for  public  review,  and  may 
have  to  reconsider  this  decision  in  light 
of  the  revisions.  This  information  is 
hereby  being  provided  to  Iowa  by  this 
notice  and  will  also  be  included  in  the 
letters  the  Secretary  is  sending  to  Iowa 
Governor  Robert  D.  Ray  and  to 
Lawrence  G.  Vance,  Director,  Iowa 
Department  of  Soil  Conservation,  to 
communicate  to  the  State  his  decision 
on  the  Iowa  program.  These  letters  will 
be  sent  shorUy  and  will  be  included  in 
the  Iowa  Administrative  Record. 

Beginning  on  April  10, 1981,  the  Iowa 
Department  of  Soil  Conservation  shall 
be  deemed  the  regulatory  authority  in 
Iowa  and  all  surface  coal  mining  and 
reclamation  operations  and  all  coal 
exploration  on  non-federal  and  non- 
In^an  lands  in  Iowa  shall  be  subject  to 
the  permanent  regulatory  program. 

On  non-federal  and  non-Indian  lands 
in  Iowa,  the  permanent  regulatory 
program  consists  of  the  state  program  as 
conditionally  approved  by  the  Secretary. 

On  federal  lands,  the  permanent 
reglilatory  program  consists  of  the 
federal  rules  made  applicable,  under  30 
CFR  Chapter  VU,  Subchapter  D,  Parts 
740-745.  Iowa  and  the  Department  of  the 
Interior  may  enter  into  a  cooperative 
agreement  to  apply  the  requirements  of 
the  approved  Iowa  permanent 
regulatory  program  to  federal  lands 
under  30  CFR  Part  745. 

The  Secretary’s  approval  of  the  Iowa 
program  relates  at  this  time  only  to  the 
permanent  regulatory  program  imder 
Title  V  of  SMCRA.  Tlie  approval  does 
not  constitute  approval  of  any 
provisions  related  to  implementation  of 
Title  IV  of  SMCRA,  the  abandoned  mine 
lands  reclamation  program.  In 
accordance  with  30  CFR  Part  844  (State 
Reclamation  Plans),  Iowa  may  submit  a 
state  AML  reclamation  plan.  At  the  time 
of  such  a  submission,  aU  provisions 
relating  to  Abandoned  Mined  Lands 
Reclamation  will  be  reviewed  by 
officials  of  the  Department  of  the 
Interior. 

Additional  Findings 

The  Secretary  has  determined  that, 
pursuant  to  section  702(d)  of  SMCRA,  30 
U.S.C.  1292(d],  no  environmental  impact 


statement  need  be  prepared  on  this 
conditional  approval. 

The  Secretary  has  determined  that 
this  document  is  not  a  significant  rule 
under  E.0. 12044,  or  43  CFR  Part  14,  and 
no  regulatory  analysis  is  being  prepared 
on  this  conditional  approval. 

Dated:  January  15, 1981. 

Joan  M.  Davenport, 

Assistant  Secretary  of  the  Interior  for  Energy 
and  Minerals. 

A  new  PART.  30  CFR  Part  915, 
Subchapter  T  is  adopted  to  read  as 
follows: 

PART  915— IOWA 

Sec. 

915.1  Scope. 

915.10  State  regulatory  program  approval 

915.11  Conditions  of  State  regulatory 
program  approval 

Auth^ty:  Pub.  L  95-87,  sections  102,  201 
and  503. 30  U3.C.  1202, 2111,  and  1253. 

§  915.1  Scope. 

This  part  contains  all  rules  applicable 
only  within  Iowa  which  have  been 
adopted  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977. 

§  915.10  State  regulatory  program 
approval 

The  Iowa  program,  as  submitted  on 
Febru€u*y  28, 1980,  and  amended,  and 
clarified  on  June  11, 1980,  and  December 
15, 1980,  is  conditionally  approved, 
effective  on  April  10. 1981.  Beginning  on 
that  date,  the  Iowa  Department  of  Soil 
Conservation  shall  be  deemed  the 
regulatory  authority  in  Iowa  for  surface 
coal  mining  and  reclamation  operations 
on  non-federal  and  non-Indian  lands. 
Copies  of  the  approved  program, 
together  with  copies  of  Ae  telegram 
from  the  Iowa  Department  of  Soil 
Conservation  agreeing  to  the  conditions 
in  30  CFR  915.11,  are  available  at 
Iowa  Department  of  Soil  Conservation, 
Mines  and  Minerals  Division,  Wallace 
State  Office  Building,  Des  Moines, 
Iowa  50319 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Region  IV,  5th 
Floor,  Scarritt  Buildi^  818  Grand 
Avenue,  Kansas  City,  Missouri  64106 
Office  of  Surface  Mining  Reclamation 
and  Enforcement  Interior  South 
Building,  Room  153, 1951  Constitution 
Avenue  NW.,  Washington,  D.C.  20240, 
Telephone:  (202)  343-472& 

§915.11  Conditions  Of  State  regulatory 
program  approval 

The  approval  of  the  State  regulatory 
program  is  subject  to  the  following 
conditions: 

(a)  The  approval  found  in  §  915.10  will 
temdnate  on  July  1, 1981,  unless  Iowa 
submits  to  the  Secretary  by  that  date 
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copies  of  fully  enacted  relations 
establishing  procedures  for  proposal  and 
assessment  of  civil  penalties  similar  to 
those  established  in  section  518  SMCRA 
and  30  CFR  Part  845,  or  otherwise 
amends  its  program  to  accomplish  the 
same  result 

(b)  The  approval  found  in  S  915.10  will 
terminate  on  January  1, 1982,  unless 
Iowa  submits  to  the  Secretary  by  that 
date  copies  of  fully  enacted  statutes 
resolving  the  conflicting  provisions  of 
section  14[2)  of  the  Iowa  Surface  Coal 
Mining  Act  and  section  17A.18(3)  of  the 
Iowa  Administrative  Procedures  Act  so 
as  to  provide  that  cessation  orders  for 
failure  to  abate  notices  of  violation  shall 
be  issued  immediately,  to  be  consistent 
with  section  521(a)(3)  of  SMCRA  or 
otherwise  amends  its  program  to 
accomplish  the  same  result. 

(c)  Tlie  approval  found  in  §  915.10  will 
terminate  on  July  1, 1981,  unless  Iowa 
submits  to  the  Secretary  by  that  date 
copies  of  fully  enacted  regiilations 
establishing  penalties  to  protect  state 
employees  during  the  performance  of 
their  duties  in  accordance  with  section 
704  SMCRA,  or  otherwise  amends  its 
program  to  accomplish  the  same  result. 

(FR  Doc.  61-2083  Filed  1-19-81;  8:45  am] 

BILUNO  CODE  4310-0S-M 

30  CFR  Part  916 

Conditional  Approval  of  the 
Permanent  Program  Submission  From 
the  State  of  Kansas  Under  the  Surface 
Mining  Control  and  Reclamation  Act  of 


agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
U.S.  Department  of  the  Interior. 

ACTION:  Final  rule;  conditional  approval 
of  Kansas’  permanent  regulatory 
program. 

summary:  The  State  of  Kansas 
resubmitted  to  the  Department  of  the 
Interior  its  proposed  permanent 
regulatory  program  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA),  following  an  initial 
approval  in  part  and  disapproval  in  part, 
file  notice  announcing  the  initial 
decision  was  published  in  the  Federal 
Register,  September  4, 1980  (45  FR 
58569-58576).  The  purpose  of  the 
resubmission  is  to  demonstrate  the 
state's  intent  and  capability  to 
administer  and  enforce  the  provisions  of 
SMCRA  and  the  permanent  regulatory 
program  regulations,  30  CFR  Chapter 
VU. 

After  providing  opportunities  for 


public  comment  and  conducting  a 
thorough  review  of  the  program 
resubmission,  the  Secretary  of  the 
Interior  has  determined  that  the  Kansas 
program  meets  the  minimum 
requirements  of  SMCRA  and  the  federal 
permanent  program  regulations,  except 
for  minor  deficiencies  discussed  below 
under  "Supplementary  Information.” 
Accordingly,  the  Secretary  of  the 
Interior  has  conditionally  approved  the 
Kansas  program. 

A  new  Part  916  is  being  added  to  30 
CFR  Chapter  Vn  to  implement  this 
decision. 

EFFECTIVE  DATE:  This  conditional 
approval  is  effective  January  21, 1981. 

This  conditional  approval  will 
terminate  as  specified  in  30  CFR  916.11, 
adopted  below,  unless  the  deficiencies 
identified  below  have  been  corrected  in 
accord  with  30  CFR  916.11. 

ADDRESSES:  Copies  of  the  Kansas 
program  and  the  administrative  record 
on  &e  Kansas  program,  including  the 
telegram  from  the  Kansas  Mined-Land  ‘ 
Conservation  and  Reclamation  Board 
agreeing  to  correct  the  deficiencies 
identified  below,  are  available  for  public 
inspection  and  copying  during  business 
hours  at: 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Department  of  the 
Interior,  Scarritt  Building,  818  Grand 
Avenue,  Kansas  City,  Missouri  64106, 
Telephone:  (816)  374-3920 
Mined-Land  Office,  107  West  11th 
Street,  Pittsburg,  Kansas  66762, 
Telephone:  (316)  231-8540 
Kansas  Corporation  Commission,  Legal 
Office,  4th  Floor,  State  Office 
Building,  915  Harrison,  Topeka, 
Kansas  66612,  Telephone:  (913)  296- 
3361 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Room  153,  Interior 
South  Building,  1951  Constitution 
Avenue  NW.,  Washington,  D.C.  20240, 
Telephone:  (202)  343-4728. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carl  C.  Close,  Assistant  Director,  State 
and  Federal  Programs,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement 

U.S.  Department  of  the  Interior,  South 
Building,  1951  Constitution  Avenue 
NW.,  Washington,  D.C.  20240, 
Telephone  (202)  343-4225. 
SUPPLEMENTARY  INFORMATION:  The 
general  backgroimd  on  the  permanent 
program,  the  general  background  on 
state  program  approval  process,  and  the 
back^ound  on  the  Kansas  program 
submission  were  discussed  in  ffie 
Federal  Register,  September  4, 1980  (45 
FR  58569-58576). 


Also,  in  that  notice  the  Secretary 
announced  the  partial  approval  and 
partial  disapproval  of  the  Kansas 
program.  The  legislative  provisions  were 
approved  with  the  exceptions  noted  in 
the  “Secretary’s  Decision,”  September  4, 
1980,  (45  FR  58569-58576).  Under  30  CFR 
732.13(f),  Kansas  had  60  days  from  the 
date  of  partial  disapproval  to  resubmit  a 
revised  program.  Kansas  submitted  its 
revised  program  for  consideration  on 
October  31, 1980.  Aimouncement  of 
Kansas’  resubmission  was  made  in  two 
newspapers  of  general  circulation 
within  the  State  of  Kansas  and 
published  in  the  Federal  Register  on 
November  10, 1980  (45  FR  74513-74515). 

A  public  hearing  on  the  resubmission 
was  announced  in  the  November  10, 
1980,  Federal  Register,  and  was  held  in 
Pittsburg,  Kansas,  on  November  24, 

1980.  The  post-resubmission  public 
comment  period  ended  November  26, 
1980.  PubUc  disclosure  of  comments  by 
federal  agencies  was  made  on 
December  23, 1980  (45  FR  84824). 

On  December  15, 1980,  the  Regional 
Director  completed  the  program  review 
and  forwarded  the  public  hearing 
transcript  and  copies  of  all  comments  to 
the  Director  together  with  a 
recommendation  that  the  program  be 
conditionally  approved. 

On  Det  rmber  30, 1980,  the 
Administrator  of  the  Environmental 
Protection  Agency  transmitted  his 
written  concurrence  on  the  Kansas 
program. 

On  January  13, 1981,  the  Director 
recommended  to  the  Secretary  that  the 
Kansas  program  be  conditionally 
approved. 

On  January  9, 1981,  Kansas  agreed  to 
accept  the  conditions  of  approval.  The 
I  Secretary’s  decision  to  approve 
conditionally  the  Kansas  program  was 
conveyed  in  a  letter  to  Governor  John 
Carlin.  Copies  of  these  documents  are 
available  for  review  in  the 
Administrative  Record. 

Throughout  the  review  period, 
beginning  with  the  submission  of  the 
program,  OSM  has  had  fi'equent  contact 
and  discussions  on  the  state  program 
submission  with  the  staff  of  ffie  Mined 
Land  Conservation  and  Reclamation 
Board.  Minutes  or  notes  of  the 
discussions  were  placed  in  the  Kansas 
Administrative  Record  and  made 
available  for  public  review.  All  contacts 
between  officials  or  staffs  of  the 
Department  of  the  Interior  and  the  State 
of  Kansas  were  conducted  in 
accordance  with  the  Department’s 
guidelines  for  such  contacts  published 
September  19, 1979  (44  FR  54444-54445). 
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Throughout  the  remainder  of  this 
notice,  the  term  “Kansas  program”  or 
“Kansas  submission”  is  used  to  mean 
the  resubmission,  together  with  those 
parts  of  the  original  submission  partially 
approved  on  September  4. 1980.. 

When  the  Secretary  announced  the 
initial  decision  on  the  Kansas  program 
on  September  4, 1980  (45  FR  58589- 
58576),  he  included  with  the  analysis  of 
the  Kansas  program  the  findings  on  the 
regulatory  provisions  and  the 
disposition  of  comments.  Kansas’ 
resubmission,  except  as  noted  below 
under  “Secretary’s  Findings,”  amends 
the  program  to  correct  the  deficiencies 
identified  in  that  notice. 

Therefore,  any  deficiencies  previously 
identified  in  the  initial  decision  notice 
and  corrected  by  the  Kansas 
resubmission  will  not  be  discussed  in 
the  Secretary’s  Findings  below. 

The  Secretary  has  determined  that  the 
conclusions  in  the  initial  decision  were 
correct  with  the  exception  of  Finding 
4(e).  Finding  4(e)  concerned  an 
exemption  for  coal  extraction  incidental 
to  government-financed  highway  or 
other  construction  as  provided  for  in 
Section  528(3)  of  3MCRA  and  30  CFR 
Part  707.  The  Kansas  Mined  Land 
Conservation  and  Reclamation  Board 
does  not  have  the  authority  under  the 
Mined  Land  Conservation  and 
Reclamation  Act  (MLCRA)  or  under 
state  regulations  to  require  that  persons 
extracting  coal  incidental  to 
government-financed  construction 
maintain  information  on  site  consistent 
with  30  CFR  Part  707.  However,  the 
Secretary  finds  that  the  Kansas  program 
can  be  approved  without  these 
provisions  because  the  MLCRA  does  not 
contain  an  exemption  from  the 
requirements  of  Ae  Act  for  the 
extraction  of  coal  incidental  to 
government-financed  construction,  as 
does  SMCRA  (Sec.  528(3),  30  U.S.C. 
1228(3)).  Therefore,  the  Kansas  program 
is  more  stringent  than  SMCRA  in  this 
regard. 

Also  in  the  September  4, 1980,  Federal 
Register  notice,  the  Secretary  explained 
that  since  Kansas  had  withdrawn  its 
proposed  regulations  prior  to  that  notice, 
the  Secretary  was  unable  to  provide  a 
list  of  regulations  in  the  Kansas  program 
affected  by  the  orders  of  the  U.S. 

District  Court  for  the  District  of 
Columbia  in  In  Re:  Permanent  Surface 
Mining  Regulation  Litigation. 

The  Secretary  also  noted  that  under 
these  court  orders,  he  need  not 
affirmatively  disapprove  state 
regulations  similar  to  those  federal 
regulations  suspended  or  remanded  by 
the  court  where  the  state  has  adopted 
such  provisions  after  the  date  of  &e 
Round  n  District  Court  decision  (May 


16. 1980),  or  where  a  state  official 
specific^y  requests  the  Secretary  to 
approve  them.  (45  FR  58570). 

By  the  letter  dated  October  27. 1980 
(Administrative  Record  Document  KS- 
183),  the  Chairman  of  the  Mined-Land 
Conservation  and  Reclamation  Board 
stated  that  Kansas  desires  to  retain  all 
state  regulations  corresponding  to 
suspended  or  remanded  OSM 
regulations.  In  addition,  all  such  state 
regulations  except  one  were  adopted  on 
October  8, 1980,  after  the  date  of  the 
Roimd  n  decision.  Therefore,  the 
Secretary  need  not  affirmatively 
disapprove  any  Kansas  regulations  as  a 
result  of  the  above-mentioned  litigation. 

The  contents  of  the  September  4, 1980, 
notice  also  provide  part  of  the  basis  for 
the  following  findings  and  for  this 
decision. 

Secretary’s  Findings 

1.  In  accordance  with  Section  503(a)  of 
SMCRA.  the  Secretary  finds  that  Kansas 
has  the  capability  to  carry  out  the 
provisions  of  SMCRA  and  to  meet  its 
piuposes  in  the  following  ways: 

(a)  The  Kansas  Mined-Land 
Conservation  and  Reclamation  Act 
(MLCRA)  and  the  regulations  adopted 
thereimder  provide  for  the  regulation  of 
siuiace  coal  mining  and  reclamation 
operations  on  non-Indian  and  non- 
Federal  lands  in  accordance  with 
SMCRA  with  the  exceptions  noted 
below  in  Findings  4(b).  4(g).  4(h).  4(i), 
4(o),  4(p).  and  4(r); 

(b)  The  MLC^  provides  sanctions 
for  violations  of  Kansas  laws, 
regulations  or  conditions  of  permits 
concerning  siirface  coal  mining  and 
reclamation  operations  with  the 
exception  noted  below  in  finding  4(h). 
These  sanctions  meet  the  requirements 
of  SMCRA,  including  civil  and  criminal 
actions,  forfeiture  of  bonds,  suspensions, 
revocations,  withholding  of  permits,  €uid 
the  issuance  of  cessation  orders  by  the 
Kansas  Mined-Land  Conservation  and 
Reclamation  Board  or  its  inspectors: 

(c)  The  Kansas  Mined-Land  Office  has 
sufficient  administrative  personnel  and 
funds  to  enable  Kansas  to  regulate 
surface  coal  mining  and  reclamation 
operations  in  accordance  with  the 
requirements  of  SMCRA.  In  the 
“Secretary's  Findings”  supporting  the 
initial  decision  on  the  Kansas  program, 
the  Secretary  noted  that  while  the 
proposed  staff  and  budget  would 
probably  be  sufficient,  ffie  staffing  and 
budget  plan  had  not  been  approved  by 
the  Kansas  Legislature.  See  Finding  1(c), 
45  FR  58571,  September  4, 1980.  The 
Kansas  Legislature  is  not  expected  to  be 
able  to  act  on  the  proposed  staffing  and 
budget  plan  until  it  recovenes  in  early 
1981.  Until  the  proposed  staffing  and 


budget  plan  is  approved,  Kansas 
proposes  to  administer  and  implement 
the  State  regulatory  program  using  the 
following  measures.  Kansas  has  agreed 
to  contract  the  services  of  qualified 
consulting  firms  to  provide  technical 
support  as  needed.  The  budget  has  been  * 
increased  to  cover  these  contractiud 
services  (Volume  Iff.  731.14(K).  page  165, 
Administrative  Record  document  KS- 
189).  Kansas  also  has  agreed  to  utilize 
the  expertise  of  other  state  agencies,  as 
needed.  In  addition,  OSM  and  Kansas 
have  entered  into  an  agreement  under 
the  Intergovenmental  Personnel  Act, 
whereby  OSM  will  provide  to  Kansas  a 
full-time  technically  qualified  person  for 
a  period  of  one  year,  beginning  January 
11. 1981.  Acconfingly,  the  Secretary 
finds  that  these  measures,  when 
implemented,  should  proAude  for 
adequate  administration  and 
implementation  of  the  Kansas  regulatory 
program  during  the  immediate  time 
period  until  the  proposed  staffing  and 
budget  plan  is  approved  by  the  Kansas 
Legislature.  The  Secretary  will,  through 
OSM,  carefully  monitor  these  measures 
and  the  permanent  program  staffing  and 
budget  plan  once  it  is  approved  by  the 
Kansas  Legislature  to  ensure  that  the 
requirements  of  SMCRA  and  30  CFR 
Chapter  Vn  wiU  be  met; 

(d)  The  MLCRA  provides  for  the 
effective  implementation,  maintenance, 
and  enforcement  of  a  permit  system  that 
meets  the  requirements  of  SMCRA  for 
the  regulation  of  surface  coal  mining 
and  reclamation  operations  on  non- 
Indian  and  non-Federal  lands  within 
Kansas; 

(e)  The  MLCRA  has  established  a 
process  for  the  designation  of  areas  as 
imsuitable  for  surface  coal  mining  in 
accordance  with  Section  522  of  SMCRA. 
30  U.S.C  1272; 

(f)  Kansas  has  established,  for  the 
purpose  of  avoiding  duplication,  a 
process  for  coordinating  the  review  and 
issuance  of  permits  for  surface  coal 
mining  and  reclamation  operations  with 
other  federal  and  state  permit  processes 
applicable  to  the  proposed  operations; 

(g)  Kansas  has  fully  enacted 
regulations  consistent  with  regulations 
issued  pursuant  to  SMCRA.  Tlese 
regulations  were  enacted  as  temporary 
regulations  on  October  8. 1980,  and  wUl 
become  effective  as  permanent 
regulations  on  May  1. 1981. 

2.  As  required  by  Section  503(b)(l)-(3) 
of  SMCRA,  30  U.S.C.  1253(b)(l}^3).  and 
30  CFR  732.11-732.13,  the  Secretary  has 
through  OSM: 

(a)  Solicited  and  publicly  disclosed 
the  views  of  the  Administrator  of  the 
Environmental  Protection  Agency,  the 
Secretary  of  Agriculture,  and  the  heads 
of  other  federal  agencies  concerned  with 
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or  having  special  expertise  pertinent  to 
the  proposed  Kansas  program; 

(b)  Obtained  the  written  concurrence 
of  the  Administrator  of  the 
Environmental  Protection  Agency  with 
respect  to  those  aspects  of  the  Kansas 
program  that  relate  to  air  or  water 
quality  standards  promulgated  under  the 
authority  of  the  Clean  Water  Act  as 
amended,  (33  U.S.C.  1151-1175):  and  the 
Clean  Air  Act  as  amended,  (42  U.S.C. 

7401  et  seq.),  and: 

(c)  Held  a  public  review  meeting  in 
Topeka,  Kansas,  on  April  10, 1980,  to 
discuss  the  completeness  of  the  Kansas 
program  submission,  held  a  public 
hearing  in  Pittsbiug,  Kansas,  on  July  14, 
1980,  on  the  substance  of  the  program 
submission,  and  subsequently  held  a 
public  hearing  in  Pittsburg,  Kansas,  on 
November  24, 1980,  on  the  resubmitted 
program; 

(d)  Obtained  an  opinion  from  the  U.S. 
Fish  and  Wildlife  Service  that  the 
approval  of  the  Kansas  program  is  not 
likely  to  jeopardize  the  continued 
existence  of  species  listed  in  Kansas  as 
threatened  or  endangered  imder  the 
Endangered  Species  Act,  16  U.S.C.  1531 
et  seq. 

3.  In  accordance  with  Section 
503(b)(4)  of  SMCRA,  30  U.S.C. 

1253(b)(4),  the  Secretary  finds  the  State 
of  Kansas  has  the  legal  authority  and 
qualified  personnel  necessary  for  the 
enforcement  of  the  environmental 
protection  standards  of  SMCRA  and  30 
CFR  Chapter  VII.  However,  see  Finding 
1(c). 

4.  In  accordance  with  30  CFR  732.15, 
and  on  the  basis  of  information  in  the 
Kansas  program  submission,  including 
the  section-by-section  comparison  of  the 
Kansas  MLCRA  and  regulations  and 
SMCRA  and  30  CFR  Chapter  VU,  public 
comments,  testimony  at  the  public 
meeting  and  hearings,  and  other 
relevant  information,  the  Secretary 
makes  the  following  findings: 

(a)  Pursuant  to  30  CFR  732.15(a),  the 
Secretary  finds  that  the  proposed 
Kansas  program  provides  for  the  Mined 
Land  Conservation  and  Reclamation 
Board  to  carry  out  the  provisions  and 
meet  the  purposes  of  SMCRA  and  30 
CFR  Chapter  Vn.  The  Secretary  further 
finds  that  Kansas,  in  its  resubmission, 
has  not  proposed  any  alternative 
approaches  to  the  requirements  of  30 
era  Chapter  VII  pursuant  to  30  CFR 
731.13; 

(b)  Pursuant  to  30  CFR  732.15(b)(1), 
the  Secretary  finds  that  the  Kansas 
Mined  Land  Conservation  and 
Reclamation  Board  has  the  authority 
under  the  MLCRA  and  regulations 
(except  as  specifically  set  forth  below  in 
this  paragraph)  to  implement, 
administer,  and  enforce  all  applicable 


requirements  consistent  with  30  CFR 
Chapter  VII,  Subchapter  K.  These 
provisions  are  incorporated  in  Sections 
49-405  and  49-408  of  the  MLCRA  and 
Article  9  of  Kansas’  regulations.  The 
Secretary  further  finds  that  Sections  49- 
411  and  49-412  of  the  MLCRA,  which 
allow  for  deferred  planting  and  delayed 
reclamation,  are  inconsistent  with 
Section  515(b)(16)  of  SMCRA  which 
requires  reclamation 
contemporaneously  with  mining.  The 
Secretary  conditions  his  approval  of  the 
Kansas  program  on  Kansas  amending 
MLCRA  Section  49-411  to  the  extent  it 
authorizes  deferred  planting  and 
repealing  Section  49-412  which 
authorizes  delayed  reclamation; 

(c)  Pursuant  to  30  CFR  732.15(b)(2),  the 
Secretary  finds  that  the  Kansas  Mined 
Land  Conservation  and  Reclamation 
Board  has  the  authority  under  the 
MLCRA  and  regulations  to  implement, 
administer  and  enforce  a  permit  system 
consistent  with  30  CFR  Chapter  VII, 
Subchapter  G  and  prohibit  surface  coal 
mining  and  reclamation  operations 
without  a  permit  issued  by  the  Kansas 
Mined  Land  Conservation  and 
Reclamation  Board.  These  provisions 
are  incorporated  in  Sections  49-405,  49- 
406,  49-407, 49410,  49-427,  and  49-429 
of  the  MLQIA  and  Articles  2,  3, 4,  6,  7, 
10, 11, 14,  and  15  of  Kansas’  regulations; 

(d)  Pursuant  to  30  CFR  732.15(b)(3), 
the  Secretary  finds  that  the  Kansas 
Mined  Land  Conservation  and 
Reclamation  Board  has  the  authority 
under  the  MLCRA  tuid  regulations  to 
regulate  coal  exploration  consistent 
vnth  30  era  Parts  776  and  815,  and  to 
prohibit  coal  exploration  that  does  not 
comply  with  30  CFR  Parts  776  and  815. 
These  provisions  are  incorporated  in 
Sections  49-405  and  49-427  of  the 
MLCRA  and  Article  7  of  Kansas’ 
regulations; 

(e)  Pursuant  to  732.15(b)(4)  the 
Secretary  finds  that  the  MLCRA  and  the 
Kansas  program  do  not  provide  an 
exemption  from  permanent  program 
requirements  for  coal  extraction 
incidental  to  government-financed 
construction.  'The  Secretary  further  finds 
that  without  the  exemption,  the  Kansas 
program  is  more  stringent  than  SMCRA 
and  30  CFR  Part  707; 

(f)  Pursuant  to  30  CFR  732.15(b)(5),  the 
Secretary  finds  that  the  Kansas  Mined 
Land  Conservation  and  Reclamation 
Board  has  the  authority  under  the 
MLCRA  and  regulations  to  provide  for 
entry,  inspections,  and  monitoring  of  all 
coal  exploration  and  surface  mining  and 
reclamation  operations  on  non-Indian 
and  non-federal  lands  within  Kansas 
consistent  with  Section  517  of  SMCRA 
and  30  CFR  Chapter  VII,  Subchapter  L. 
These  provisions  are  incorporated  in 


Sections  49-405,  49-405C  and  49-405d  of 
MLCRA  and  Articles  5  and  15  of 
Kansas’  regulations; 

(g)  Pursuant  to  30  CFR  732.15(b)(6),  the 
Secretary  finds  that  the  Kansas  Mined 
Land  Conservation  and  Reclamation 
Board  has  the  authority  under  the 
MLCRA  and  regulations  to  implement, 
administer  and  enforce  a  system  for 
performance  bonds  and  liability 
insurance,  or  other  equivalent 
guarantees,  consistent  with  30  CFR 
Chapter  VU,  Subchapter  J  (with  the 
exceptions  noted  specifically  below  in 
this  paragraph).  These  provisions  are 
incorporated  in  Sections  49-405,  49-406, 
49415  and  49416  of  the  MLCRA  and 
Articles  2,  3,  and  8  of  Kansas’ 
regulations.  The  Secretary  further  finds 
that  Sections  49413  and  49414  of  the 
MLCRA,  which  allow  for  bond  release 
once  the  Kansas  Mined  Land 
Conservation  and  Reclamation  Board 
has  determined  that  a  satisfactory 
vegetative  cover  has  been  established, 
are  inconsistent  with  Sections  515(b)(20) 
and  519(c)  of  SMCRA,  which  require  an 
operator  to  assiune  a  five  year  minimum 
period  of  responsibility  for  successful 
revegetation.  Approval  of  the  Kansas 
program  is  con^tioned  on  Kansas 
amending  Section  49413  to  the  extent  it 
authorizes  discretionary  bond  release 
and  repealing  Section  49414  of  the 
MLCRA  which  authorizes  release  of 
bond  in  conjimction  with  deferred 
planting; 

(h)  Pursuant  to  30  CFR  732.15(b)(7), 
the  Secretary  finds  that  the  Kansas 
Mined  Land  Conservation  and 
Reclamation  Boau'd  has  the  authority 
under  the  MLCRA  and  Kansas 
regulations  to  provide  for  civil  and 
criminal  sanctions  for  violations  of  the 
Kansas  law,  regulations  and  conditions 
of  permits  and  exploration  approvals 
including  civil  and  criminal  penalties  in 
accordance  with  Section  518  of  SMCRA 
and  30  CFR  Part  845  including  the  same 
or  similar  procedxiral  requirements  (with 
the  exception  noted  specifically  below 
in  this  paragraph).  These  provisions  are 
incorporated  in  Sections  49-405  and  49- 
405c  of  the  MLCRA  and  Article  5  of 
Kansas’  regulations.  The  Secretary 
further  finds  that  Section  49421  of  the 
MLCRA,  relating  to  penalties,  is 
inconsistent  with  SMCRA  inasmuch  as 
it  does  not  authorize  mandatory 
penalties  for  cessation  orders  as  high  as 
the  $5,000  maximum  contained  in 
Section  518(a)  of  SMCRA.  The  Kansas 
statute  limits  such  penalties  to  $250.  The 
MLCRA  also  contains  a  provision 
(Section  49-405c)  that  establishes  a 
penalty  of  $5,000  that  is  consistent  with 
SMCRA.  However,  Section  49421  is 
inconsistent  with  Section  49-405c; 
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apparently  the  Kansas  legislature 
inadvertently  failed  to  repeal  Section 
49-421  when  Section  49-40Sc  was 
enacted.  The  Secretary  conditions  his 
approval  on  Kansas  repealing  Section 
49-421  of  the  MLCRA; 

(i)  Pursuant  to  30  CFR  732.15(b)(8),  the 
Secretary  finds  that  the  Kansas  K^ed 
Land  Conservation  and  Reclamation 
Board  has  the  authority  (except  as 
specifically  set  forth  below  in  this 
paragraph)  under  the  MLCRA  and 
regulations  to  issue,  modify,  terminate 
and  enforce  notices  of  violation, 
cessation  orders  and  show-cause  orders 
in  accordance  with  Section  521  of 
SMCRA  (30  U.S.C.  1271),  and  consistent 
with  30  CFR  Chapter  Vn,  Subchapter  L, 
including  the  same  or  similar  procedural 
requirements.  These  provisions  are 
incorporated  in  Section  49-405, 49-405c 
and  49-405d  of  the  MLCRA  and  Articles 
5  and  15  of  Kansas’  regulations.  The 
Secretary  further  finds  that  Section  49- 
416  of  the  MLCRA  is  inconsistent  in  part 
with  and  less  stringent  than  Section  521 
of  SMCRA  (and  Section  49-405(m)  of  the 
MLCRA)  because  it  allows  for 
discretionary  permit  revocation  as 
distinguished  from  the  mandatory 
cessation  orders  required  under  Section 
521  for  violations  creating  imminent 
danger  to  public  health  or  safety  or 
causing  imminent  environment^  harm. 
The  Secretary  conditions  his  approval 
on  Kansas  amending  Section  49-416  to 
the  extent  that  it  provides  for 
discretionziry  permit  revocation; 

(j)  Pursuant  to  30  CFR  732.15(b)(9).  the 
Secretary  finds  that  the  Kansas  Mined 
Land  Conservation  and  Reclamation 
Board  has  the  authority  under  the 
MLCRA  and  regulations  to  provide  for 
designation  of  areas  as  unsuitable  for 
surface  coal  mining  consistent  with  30 
CFR  Chapter  Vn,  Subchapter  F.  These 
provisions  are  incorporated  in  Sections 
49-405,  49-405b.  49-406  and  49-422a  of 
the  MLCRA  and  Articles  2  and  12  of 
Kansas'  regulations: 

(k)  Pursuant  to  30  CFR  732.15(b)(10). 
the  Secretary  finds  that  the  Kansas 
Mined  Land  Conservation  and 
Reclamation  Board  has  the  authority 
under  the  MLCRA  and  regulations  to 
provide  for  public  participation  in  the 
development,  revision  and  enforcement 
of  Kansas  regulations  and  the  Kansas 
program  consistent  with  the  public 
participation  requirements  of  SMCRA, 
30  CFR  Chapter  VO,  and  43  CFR  Part  4. 
The  Secretary  further  finds  that  the 
public  has  had  a  meaningful  opportunity 
to  participate  in  the  development  of  the 
state  program  submitted  to  OSM  based 
on  the  information  in  the  administrative 
record,  the  public  hearings  Kansas  held 
on  July  24, 1979,  December  10, 1979,  and 


September  29, 1980,  in  Pittsburg,  Kansas, 
and  the  public  comment  periods 
provided  pursuant  to  Kansas  Statutes 
Annotated,  Chapter  77,  Article  4; 

(l)  Pursuant  to  30  CFR  732.15(b)(ll), 
the  Secretary  finds  that  the  Kansas 
Mined  Land  Conservation  and 
Reclamation  Board  has  the  authority 
under  the  MLCRA  and  regulations  to 
monitor,  review,  and  enforce  the 
prohibition  against  indirect  or  direct 
financial  interests  in  coal  mining 
operations  by  employees  of  the  Kansas 
Mined  Land  Conservation  and 
Reclamation  Board  consistent  with  30 
CFR  Part  705.  These  provisions  are 
incorporated  in  Sections  49-404,  49-405 
and  49-406  of  the  MLCRA  and  Articles  2 
and  14  of  Kansas’  regulations; 

(m)  Pursuant  to  30  CFR  732.15(b)(12), 
the  Secretary  finds  that  the  Kansas 
Mined  Land  Conservation  and 
Reclamation  Board  has  the  authority 
under  the  MLCRA,  but  does  not  have 
the  authority  under  fully  enacted 
regulations,  to  require  the  training, 
examination,  and  certification  of 
persons  engaged  in  or  responsible  for 
blasting  and  die  use  of  explosives  in 
accordance  with  Section  719  of  SMCRA. 
Under  30  CFR  732.15(b)(12).  the  State  is 
not  required  to  implement  regulations 
governing  such  training,  examination 
and  certification  until  six  months  after 
complete  federal  regulations  have  been 
promulgated  for  these  provisions.  On 
DecemW  12, 1980,  OSM  published 
partial  final  rules  establishing  minimal 
requirements  for  training  cmd  certifying 
persons  involved  in  blasting  in  surface 
coal  mining  operations  (45  FR  82084- 
82100).  These  regulations  are  codified  at 
30  CFR  Chapter  VII,  Subchapter  M,  Part 
850.  Subchapter  M  is  now  final  and 
complete  with  the  exception  of  four 
subsections  concerning  qualification 
and  experience  reuirements.  These 
subsections  will  be  reproposed  and 
subject  to  public  comment  prior  to  their 
final  promulgation.  Once  the  complete 
Subchapter  M  is  finally  promulgated, 
Kansas  will  have  an  additional  six 
months  to  prepare  and  submit  to  OSM 
regulations  consistent  with  the  federal 
rules; 

(n)  Pursuant  to  732.15(b)(13).  the 
Secretary  finds  that  the  Kcmsas  Mined 
Land  Conservation  and  Reclamation 
Board  has  the  authority  under  the 
MLCRA  and  regulations  to  implement  a 
small  operator  assistance  program 
consistent  with  30  CFR  Part  795.  These 
provisions  are  incorporated  in  Sections 
49-405  and  49-406  of  the  MLCRA  and 
Article  11  of  Kansas’  regulations: 

(o)  Pursuant  to  30  CFR  732.15(b)(14), 
the  ^cretary  finds  that  the  Kansas 
program  does  not  provide  for  protection 
of  employees  of  the  Kansas  Mined  Land 


Conservation  and  Reclamation  Board  in 
accordance  with  the  protection  afforded 
federal  employees  imder  Section  704  of 
SMCRA.  The  Secretary  conditions  his 
approval  on  Kansas  amending  the 
MLCRA  to  include  provisions  for  the 
protection  of  employees  of  the  Kansas 
Mined  Land  Conservation  and 
Reclamation  Board  consistent  with  the 
protection  afforded  federal  employees 
under  Section  704  of  SMCRA; 

(p)  Pursuant  to  30  CFR  732.15(b)(15). 
the  Secretary  finds  that  the  Kansas 
Mined  Land  Conservation  and 
Reclamation  Board  has  the  authority 
imder  the  MLCRA  and  regulations  to 
provide  for  the  administrative  and 
judicial  review  of  the  Kansas  program 
actions  (except  as  specifically  set  forth 
in  this  paragraph)  in  accordance  with 
Sections  525  cmd  526  of  SMCRA  and 
with  30  CFR  Chapter  Vff,  Subchapter  L. 
These  provisions  are  incorporated  in 
Sections  49-407, 49-416a  and  49-422a  of 
the  MLCRA  and  Article  4  of  Kansas’ 
regulations.  The  Secretary  further  finds 
that  Sections  49-422  and  49-422a  of  the 
MLCRA  are  inconsistent  with  each  other 
and  neither  Section  49-422  nor  49-422a 
of  the  MLCRA  states  whether  judicial 
review  of  an  administrative  action  will 
be  de  novo  or  on  the  record  made  before 

^  the  Board.  The  Secretary  conditions  his 
approval  on  Kansas  repealing  Section 
49-422  and  amending  Section  49-422a  to 
demonstrate  that  the  review  provided 
for  will  be  on  the  record  or  consistent 
with  the  federal  requirements  for  de 
novo  review  as  stated  in  Finding  4(p)  of 
the  initial  decision  on  the  Kansas 
program  (45  FR  58573,  September  4, 
1980); 

(q)  Pursuant  to  30  CFR  732.15(b)(16), 
the  Secretary  finds  that  the  Kansas 
Mined  Land  Conservation  and 
Reclamation  Board  has  authority  under 
the  MLCRA  and  regulations  to 
cooperate  and  coordinate  with,  and 
provide  documents  and  other 
information  to  the  Office  of  Surface 
Mining  under  the  provisions  of  30  CFR 
Chapter  VII; 

(r)  Pursuant  to  30  CFR  732.15(c).  the 
Secretary  finds  that  the  MLCRA 
contains  provisions  that  would  interfere 
with  or  preclude  implementation  of  the 
provisions  of  SMCRA  and  30  CFR 
Chapter  Vff.  as  noted  in  findings  4(b), 
4(g).  4(h),  4(i),  and  4(p)  above: 

(s)  Pursuant  to  30  CIK  732.15(b),  the 
Secretary  finds  that  the  Kansas  h^ed 
Land  Conservation  and  Reclamation 
Board  and  other  agencies  having  a  role 
in  the  program  have  sufficient  legal  and 
administrative  personnel  and  sufficient 
funding  to  implement,  administer,  and 
enforce  the  provisions  of  the  program, 
the  requirements  of  30  CFR  732.15(b) 
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and  other  applicable  state  and  federal 
laws;  however,  see  Finding  l(c]  above. 

Disposition  Of  Comments 

The  comments  received  on  the  Kansas 
program  resubmission  during  the  public 
comment  period  held  between 
November  10, 1980,  and  November  26, 
1980,  raised  several  issues.  The 
Secretary  considered  these  comments  in 
evaluating  Kansas’  program,  as 
indicated  below. 

1.  The  Heritage  Conservation  and 
Recreation  Service  requested  that 
Kansas  adopt  supplemental  regulations 
that  would  adequately  address 
compliance  vnth  Section  106  of  the 
National  Historic  Preservation  Act  of 
1966,  as  amended.  The  suggested 
supplemental  regulations  are  discussed 
below: 

(a)  Both  Kansas  regulations  47-12-4(j) 
and  47-3-42(a)(2]  should  include  a 
provision  that  would  restrict  public 
release  of  information  identifying 
historic,  archeological  or  Indian  burial 
site  locations  if  such  disclosures  might 
result  in  v£tndalism  of  these  sites. 
Although  the  National  Historic 
Preservation  Act  has  been  recently 
amended  to  restrict  release  of 
information  in  these  circumstances  for 
sites  on  federal  lands,  GSM’s 
regulations  at  present,  do  not  impose 
this  requirement  on  the  states. 

Therefore,  the  Secretary  will  not  require 
Kansas  to  change  its  regulations  at  this 
time.  If  the  Secretary  subsequently 
adopts  a  regulation  requiring  such  a 
provision  in  state  programs,  Kansas  will 
be  required  to  amend  its  program  at  that 
time. 

(b)  Both  Kansas  regulations  47-3- 
42(a)(32]  and  47-l(>-l(c)  should  include  a 
provision  for  consultation  with  the 
Heritage  Conservation  and  Recreation 
Service  in  the  development  of  measures 
to  minimize  or  prevent  adverse  impacts 
to  public  parks  and  historic  places. 
Kansas  regulation  47-12-4(c] 
incorporates  by  reference  30  CFR 
761.12(0,  which  provides  for 
consultation  vdth  the  Federal,  State  or 
local  agency  with  jurisdiction  over  any 
public  park  or  places  listed  on  the 
National  Register  of  Historic  Places 
which  may  be  adversely  affected  by  a 
proposed  surface  coal  mining  operation. 
Such  consultation  would  include  HCRS 
when  HCRS  is  the  Federal  agency  with 
jurisdiction. 

2.  The  Environmental  Protection 
Agency  (EPA)  requested  that  the 
Memorandum  of  Agreement  (MOA) 
between  the  Kansas  Mined  Land 
Conservation  and  Reclamation  Board 
and  the  Kansas  Department  of  Health 
and  Environment  specify  provisions  to 
coordinate  water  quality  planning 


activities.  In  addition,  EPA  stated  that 
the  MOA  did  not  specify  how 
coordination  on  air  pollution  issues 
would  be  accomplished.  The  MOA  does 
specify  how  the  Bo€u:d  will  coordinate 
with  the  Department  of  Health  and 
Enviroiunent  PHE]  on  NPDES  matters. 
The  Board  has  no  general  water  quality 
planning  activities  under  the  permanent 
program.  The  MOA  also  specifies  that 
the  board  will  consult  with  DHE  before 
approving  air  pollution  related  aspects 
of  an  application  for  a  surface  coal 
mining  permit.  Therefore,  no  change  to 
this  part  of  the  program  is  required. 

3.  The  EPA  recommended  a  larger 
staff  for  the  Kansas  Mined  Land  Offfce. 
The  Secretary  shares  EPA’s  concern 
over  Kansas’  stafffng  and  budget  plans; 
see  the  detailed  discussion  contained  in 
Finding  l(c]  above. 

4.  The  Soil  Conservation  Service 
(SCS),  United  States  Department  of 
Agriculture,  noted  that  a  clearer  and 
more  defined  process  for  the  review  of 
reclamation  plans  would  help  inform  all 
reviewers  of  their  responsibilities  and 
reduce  delays  in  permit  approvals. 
Volume  3  of  the  Kansas  program,  at 
pages  69-73  (Administrative  Record  No. 
K^1S9],  sets  out  in  adequate  detail  the 
proposed  process  for  coordinating  the 
review  of  permit  applications.  These 
pages  include  a  flow  chart  with  time 
limits,  as  well  as  a  narrative  description 
of  the  process.  Therefore,  no  additional 
information  is  required. 

5.  The  SCS  commented  that  Kansas 
regulation  47-3-21  should  not  consider 
historical  use  to  determine  prime 
farmlcind.  The  SCS  further  commented 
that  the  identification  of  prime  farmland 
should  be  classified  according  to  the 
USDA  Soil  Conservation  Service 
definition,  not  based  on  historical  use. 
Section  701(20]  of  SMCRA  requires  the 
Secretary  to  consider  historical  use  in 
the  determination  of  whether  land  is 
prime  farmland.  Therefore,  Kansas’ 
regulation  47-3-21  is  consistent  with 
SMCRA. 

6.  The  Environmental  Policy  Institute 
(EPI)  commented  that  by  using  Kansas’ 
workload  assumptions,  Kansas  needs  to 
hire  additional  reclamation  specialists 
to  meet  the  Kansas  projected  inspection 
workload.  The  Secretary  believes,  based 
on  experience  in  the  interim  program, 
the  Kansas  projection  of  inspection 
workload  is  overestimated.  Partial 
inspections  should  require  about  8  hours 
and  complete  inspections  about  16  hours 
because  the  mines  in  Kansas  are 
moderate  to  small  in  size.  Also,  because 
the  mines  are  located  in  one  small 
region  of  the  state,  the  travel  time  to  and 
between  mines  is  relatively  short.  In 
light  of  these  factors,  the  Secretary 
believes  that  the  proposed  inspection 


staff  will  be  sufficient  to  permit  Kansas 
to  meet  its  inspection  mandates.  Also, 
see  the  discussion  of  Kansas’  overall 
stafihng  and  budget  plan  in  Finding  1(c) 
above. 

7.  The  EPI  noted  that  the  Kansas 
program  does  not  include  a  provision 
comparable  to  section  704  of  SMCRA 
providing  for  the  protection  of 
employees  of  the  Kansas  Mined  Land 
Conservation  and  Reclamation  Board  in 
accordance  with  the  protection  afforded 
federal  employees.  The  Secretary 
concurs;  see  the  discussion  under 
Finding  4(o],  above. 

Tlie  Secretary’s  Decision 

The  Secretary  is  fully  committed  to 
two  key  aims  which  underlie  SMCRA. 
The  Act  calls  for  comprehensive 
regulation  of  the  effects  of  surface  coal 
mining  on  the  environment  and  public 
health  and  safety,  and  for  the  Secretary 
to  assist  the  states  in  becoming  the 
primary  regulators  under  the  Act.  To 
enable  the  states  to  achieve  that 
primacy,  the  Secretary  has  undertaken 
many  activities,  of  w'hich  several  are 
particularly  noteworthy. 

The  Secretary  has  worked  closely 
with  several  state  organizations,  such  as 
the  Interstate  Mining  Compact 
Commission,  the  Council  of  State 
Governments,  the  National  Governors 
Association  and  the  Western  Interstate 
Energy  Board.  Through  these  groups 
OSM  has  frequently  met  with  state 
regulatory  authority  personnel  to 
discuss  informally  how  the  Act  should 
be  administered,  with  particular 
reference  to  unique  circumstances  in 
individual  states.  Often  these  meetings 
have  been  a  way  for  OSM  to  explain 
portions  of  the  federal  requirements  and 
how  the  states  might  meet  them. 
Alternative  state  regulatory  options,  the 
“state  window’’  concept,  for  example, 
were  discussed  at  several  meetings  of 
the  Interstate  Mining  Compact 
Commission  and  the  National  Governors 
Association. 

The  Secretary  has  dispensed  over  $6.9 
million  in  program  development  grants 
ahd  over  ^7.6  million  in  initial  program 
grants  to  help  the  states  to  develop  their 
programs,  to  administer  their  initial 
programs,  to  train  their  personnel  in  the 
new  requirements,  and  to  purchase  new 
equipment.  In  several  instances  OSM 
detailed  its  personnel  to  states  to  assist 
in  the  preparation  of  their  permanent 
program  submissions.  OSM  has  also  met 
with  individual  states  to  determine  how 
best  to  meet  the  Act’s  environmental 
protection  goals. 

Equally  important,  the  Secretary 
structured  the  state  program  approval 
process  to  assist  the  states  in  achieving 
primacy.  He  voluntarily  provided  Iris 
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prelimineuy  views  on  the  adequacy  of 
each  state  program  to  identify  needed 
changes  and  to  allow  them  to  be  made 
without  penalty  to  the  state.  The 
Secretary  adopted  a  special  policy  to 
insure  that  communication  between  him 
and  the  states  remained  open  and 
uninhibited  at  all  times.  This  policy  was 
critical  to  avoiding  a  period  of  enforced 
silence  with  a  state  after  the  close  of  the 
public  comment  period  on  its  program 
and  has  been  a  vital  part  of  the  program 
review  process  [see  44  FR  54444, 
September  19, 1979). 

The  Secretary  has  also  developed  in 
his  regulations  the  critical  ability  to 
approve  conditionally  a  state  program. 

Under  the  Secretary’s  regulations, 
conditional  approval  gives  full  primacy 
to  a  state  even  though  there  are  minor 
deficiencies  in  a  program.  This  power  is 
not  expressly  audiorized  by  the  Act;  it 
was  adopted  through  the  Secreteuy’s 
rulemaking  authority  under  30  U.S.C. 
201(c],  503(b),  and  503(a)(7).  The  Act 
expressly  gives  the  Secretary  only  two 
options — to  approve  or  disapprove  a 
state  program.  Read  literally,  the 
Secretary  would  have  no  flexibility,  he 
would  have  to  approve  those  programs 
that  are  letter-perfect  and  disapprove  all 
others.  To  avoid  that  result,  and  in 
recognition  of  the  difficulty  of 
developing  an  acceptable  program,  the 
Secretary  adopted  the  reg^ation 
providing  the  authority  to  approve 
conditionally  a  program. 

Conditional  approval  has  a  vital  effect 
for  programs  approved  by  the  Secretary: 
it  results  in  the  implementation  of  the 
permanent  program  in  a  state  months 
earlier  than  mi^t  otherwise  be 
anticipated.  While  this  may  not  be 
significant  in  states  that  already  have 
comprehensive  surface  mining 
regulatory  programs,  in  many  states  that 
earlier  implementation  will  initiate  a 
much  higher  degree  of  environmental 
protection.  It  also  implements  the  rights 
SMCRA  provides  to  citizens  to 
participate  in  the  regulation  of  surface 
coal  mining  through  soliciting  their 
views  at  hearings  and  meetings  and 
enabling  them  to  file  requests  to 
designate  lands  as  unsuitable  for  mining 
if  they  are  &€igile,  historic,  critical  fo 
agriculture,  or  simply  cannot  be 
reclaimed  to  their  prior  productive 
capability. 

The  Secretary  considers  three  factors 
in  deciding  whether  a  program  qualifies 
for  conditional  approval.  First  is  the 
state’s  willingness  to  make  good  faith 
efforts  to  effect  the  necessary  changes. 
Without  the  state’s  commitment,  the 
option  of  conditional  approval  may  not 
be  used. 

Second,  no  part  of  the  program  can  be 
incomplete.  As  the  preamble  to  the 


regulations  says,  the  program,  even  with 
deficiencies,  must  “provide  for 
implementation  and  administration  for 
all  processes,  procedures,  and  systems 
required  by  the  Act  and  these 
relations’’  (44  FR  14961).  That  is,  a 
state  must  be  able  to  operate  the  basic 
components  of  the  permanent  program: 
the  designation  process;  the  permit  and 
coal  exploration  systems;  the  bond  and 
insurance  requirements;  the 
performance  standards;  tuid  the 
inspection  and  enforcement  systems.  In 
edition  thero  must  be  a  functional 
regulatory  authority  to  implement  the 
other  p{irts  of  the  program.  If  some 
fundamental  component  is  missing, 
conditional  approval  may  not  be  used. 

Third,  the  deficiencies  must  be  minor. 
For  each  deficiency  or  group  of 
deficiencies,  the  Secretary  considers  the 
significance  of  the  deficiency  in  light  of 
the  particular  state  in  question. 

Examples  of  deficiencies  that  would  be 
minor  in  virtually  all  curcumstances  are 
correction  of  clerical  errors  and 
resolution  of  ambiguities  through 
attorneys  general  opinions,  revised 
regulations,  policy  statements,  €uid 
changes  in  the  narrative  or  the  side-by- 
side. 

Other  deficiencies  require  individuid 
consideration.  An  example  of  a 
deficiency  that  woiild  most  likely  be 
major  would  be  a  failure  to  allow 
meaningful  public  participation  in  the 
permitting  process.  Although  this  would 
not  render  the  permit  system  in-complete 
because  permits  could  still  be  issued, 
the  lack  of  any  public  participation 
could  be  such  a  departure  from  a 
fundamental  purpose  of  the  Act  that  the 
deficiency  would  most  likely  be  major. 
’The  use  of  a  conditional  approval  is  not 
and  cannot  be  a  substitute  for  the 
adoption  of  an  adequate  program. 
Section  732.13(i)  of  Title  30  of  the 
regulations  gives  the  Secretary  little 
discretion  in  terminating  programs 
where  the  state  fails  to  fulfill  the 
conditions.  The  purpose  of  the 
conditional  authorify  power  is  to  assist 
the  states,  not  to  excuse  them  from 
achieving  compliance  with  SMCRA. 

Conditional  Approval 

As  indicated  under  “Secretary’s 
Findings,”  there  are  minor  deficiencies 
in  the  Kansas  program  that  the 
Secretary  requires  be  corrected  as  a 
condition  of  proraam  approval,  and 
which  the  State  has  agreed  to  correct.  In 
all  other  aspects,  the  Kansas  program 
meets  the  criteria  for  approval.  Ihe 
deficiencies  identified  in  prior  findings 
and  the  reasons  why  they  are 
considered  minor  are  summarized 
below.  In  each  instance,  the  discussion 
of  the  deficiencies  found  under 


“Secretary’s  Findings"  discusses  one 
means  of  eliminating  the  deficiency.  The 
State  may  take  other  measures  to 
eliminate  the  deficiencies,  and  so  long 
as  the  same  result  is  achieved,  the 
conditions  will  be  met 

The  statutory  deficiencies  identified 
below  caimot  be  repealed  or  amended 
until  the  Kansas  Legislature  convenes  in 
January  1981.  However,  the  Chairman  of 
the  Kansas  Mined  Land  Conservation 
and  Reclamation  Board  stated  in  a  letter 
of  October  27, 1980,  that  the  Board  “will 
exercise  its  discretion,  within  the 
allowable  limits  of  the  law,  in  favor  of 
the  standards  and  policies  identified  in 
the  proposed  statutory  revisions  to  the 
State  Act  In  other  words,  where  a 
conflicting  statute  which  the  Board 
wishes  to  have  repealed  or  amended 
currently  contains  Icmgucige  making  an 
Act  discretionary  with  the  Bocuti,  and 
that  Act  conflicts  with  OSM  regulations 
and  PJ,.  95-87,  then  the  Board  will  not 
exercise  its  discretion  to  allow  or  order 
that  Act"  Administrative  Record 
Document  KS-183. 

1.  Sections  49-411  and  49-412  of  the 
MLCRA  allow  the  state  regulatory 
authority  to  authorize  deferred  planting 
and  delayed  reclamation.  These 
provisions  are  capable  of 
implementation  in  a  manner 
inconsistent  with  Section  515(b)(16)  and 
SMCRA  which  requires  reclamation  as 
contemporaneously  as  practicable  with 
mining. 

As  noted  above.  Kansas  has  agreed 
not  to  exercise  its  discretion  in  a  maimer 
inconsistent  with  SMCRA.  Based  on  this 
representation,  there  is  little  likelihood 
of  environmental  damage  prior  to 
revision  of  the  statute. 

2.  Sections  49-413  and  49-414  of  the 
MLCRA  allow  the  state  regulatory 
authority  to  authorize  bond  release  upon 
a  determination  that  a  satisfactory 
vegetative  cover  has  been  established. 
These  sections  are  inconsistent  with 
Sections  515(b)(20)  and  519(c)  of 
SMCRA  which  require  an  operator  to 
assume  a  five  year  minimum  period  of 
responsibility  for  successful 
revegetation. 

As  noted  above,  Kansas  has  agreed 
not  to  exercise  its  discretion  in  a  manner 
inconsistent  with  SMCRA.  Based  on  this 
representation,  there  is  little  likelihood 
of  any  impact  prior  to  the  time  when  a 
statutory  revision  can  be  made. 

3.  Section  49-421  of  the  MLCRA  limits 
mandatory  civil  penalties  for  cessation 
orders  to  $250.  This  provision  is 
inconsistent  with  and  less  stringent  than 
Section  518(a)  of  SMCRA  which 
authorizes  mandatory  penalties  of  up  to 
$5000.  The  Kansas  MLCRA  also 
contains  a  provision  (Section  49-405c) 
that  establishes  a  maximum  penalty  of 
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$5000.  Apparently,  Kansas  inadvertently 
failed  to  repeal  Section  49-421  when 
Section  49-405c  was  enacted. 

Kansas  state  law  (Section  49-405c] 
and  regulations  provide  for  penalties 
consistent  with  federal  law  and 
regulations.  The  deficiency  noted  above 
appears  to  be  the  result  of  an 
inadvertent  error.  While  it  is  possible 
that  in  the  period  prior  to  revision  of  the 
statute  these  provisions  could  be 
applied  to  limit  civil  penalty 
assessments  in  a  manner  inconsistent 
with  SMCRA,  this  is  a  minor  deficiency 
in  that  operators  will,  in  all  cases,  be 
subject  to  some  fines,  and  the  period 
before  correction  of  the  legislation 
should  be  brief. 

4.  Section  49-416  of  the  MLCRA  is 
inconsistent  in  part  with  Section  521  of 
SMCRA  (and  Section  49-405(m)  of  the 
MLCRA)  because  it  allows  for 
discretionary  permit  revocation  as 
distinguished  from  the  mandatory 
cessation  orders  required  under  Section 
521  for  violations  creating  imminent 
danger  to  public  health  or  safety  or 
causing  imminent  environmental  harm. 

As  noted  above,  Kansas  has  agreed 
not  to  exercise  its  discretion  in  a  manner 
inconsistent  with  SMCRA.  Based  on  this 
representation,  there  is  little  likelihood 
of  any  impact  prior  to  revision  of  the 
statute. 

5.  The  Kansas  program  contains  no 
counterpart  to  Section  704  of  SMCRA 
concerning  protection  of  employees  of 
the  Kansas  Mined  Land  Conservation 
and  Reclamation  Board  equivalent  to 
the  protection  afforded  federal 
employees  under  Section  704. 

The  history  of  state  and  coal  industry 
relations  in  Kansas  indicates  that  state 
employees  will  not  likely  be  either 
significantly  deterred  in  performing  their 
duties  or  subject  to  violence  or 
harassment  during  the  time  necessary  to 
amend  the  statute.  State  inspectors  will 
be  protected  under  certain 
circumstances  by  the  general  state 
assault  and  battery  statutes. 

6.  Sections  49-422  and  49-422a  of  the 
MLCRA  are  inconsistent  with  each  other 
(the  retention  of  Section  49-422  may 
have  been  inadvertent]  and  neither 
Section  states  whether  judicial  review  of 
an  administrative  action  will  be  de  novo 
or  on  the  record  made  before  the  Mined 
Land  Conservation  and  Reclamation 
Board.  To  the  extent  that  the  Kansas 
program  provides  for  trial  de  novo 
review  of  an  administrative  action  such 
review  must  incorporate  procedures 
adequately  addressing  the  seven  criteria 
enumerated  in  Finding  4(p]  of  the 
Federal  Register  notice  announcing  the 
initial  decision  on  the  Kansas  program. 
(45  FR  58573,  September  4, 1980). 


Based  on  the  time  periods  involved  in 
the  administrative  process  and  the  small 
number  of  mines  in  Kansas,  there  are 
not  likely  to  be  any  appeals  firom 
administrative  decisions  prior  to 
correction  of  this  deficiency  in  the  state 
program.  The  probability  of  an  appeal 
and  of  an  inconsistent  interpretation  of 
federal  regulations  is  considered 
minimal. 

Given  the  nature  of  these  deficiencies 
and  their  magnitude  in  relation  to  all  the 
other  provisions  of  the  Kansas  program, 
the  SecretEiry  of  the  Interior  has 
concluded  they  are  minor  deficiencies. 
Accordingly,  the  program  is  eligible  for 
conditional  approval  under  30  CFR 
732.13(i],  because: 

1.  The  deficiencies  are  of  such  a  size 
and  nature  as  to  render  no  part  of  the 
Kansas  program  incomplete  since  all 
other  aspects  of  the  program  meet  the 
requirements  of  SMCRA  and  30  CFR 
Chapter  VIL  and  these  deficiencies, 
which  have  been  agreed  to  be  promptly 
corrected,  will  not  directly  affect 
environmental  performance  at  coal 
mines; 

2.  Kansas  has  initiated  and  is  actively 
proceeding  with  steps  to  correct  the 
deficiencies  (See  Kansas  Administrative 
Record  Document  KS-198  of  draft 
legislation);  and, 

3.  Kansas  has  agreed,  by  telegram 
dated  January  9, 1981,  to  correct  the 
statutory  deficiencies  by  June  1, 1981. 

Accordingly,  the  Secretary  is 
conditionally  approving  the  Kansas 
program.  This  approval  shall  terminate 
if  the  state  legislation  correcting  the 
statutory  deficiencies  is  not  fully 
enacted  by  June  1, 1981.  This  conditional 
approval  is  effective  on  January  21, 1981. 
Begiiming  on  that  date,  &e  Kansas 
Mined  Land  Conservation  and 
Reclamation  Board  shall  be  deemed  the 
regulatory  authority  in  Kansas  and  all 
surface  coal  mining  and  reclamation 
operations  and  all  coal  exploration  on 
non-federal  and  non-Indian  lands  in 
Kansas  shall  be  subject  to  the 
permanent  regrilatory  program. 

On  non-federal  and  non-Indian  lands 
in  Kansas,  the  permanent  regulatory 
program  consists  of  the  state  program  as 
conditionally  approved  by  the  Secretary. 

On  federal  lands,  the  permanent 
regulatory  program  consists  of  the 
federal  rules  made  applicable  under  30 
CFR  Chapter  Vn,  Subchapter  D,  Parts 
740-745.  Kansas  and  the  Department  of 
Interior  may  enter  into  a  cooperative 
agreement  to  apply  the  requirements  of 
the  approved  Kansas  permanent 
regulatory  program  to  federal  lands 
under  30  CFR  Part  745. 

The  Secretary’s  approval  of  the 
Kansas  program  relates  at  this  time  only 
to  the  permanent  regulatory  program 


under  Title  V  of  SMCRA.  The  approval 
does  not  constitute  approval  of  any 
provisions  related  to  implementation  of 
Title  rV  of  SMCRA,  the  abandoned  mine 
lands  recl€unation  program.  In 
accordance  with  30  CFR  Part  884, 

Kansas  may  submit  a  state  reclamation 
plan  now  that  its  permanent  program 
has  been  conditionally  approved.  At  the 
time  of  such  a  submission,  all  provisions 
relating  to  abandoned  mined  lands 
reclamation  will  be  reviewed  by 
officials  of  the  Department  of  the 
Interior. 

Additional  Findings 

The  Secretary  has  determined  that, 
pursuant  to  Section  702(d)  of  SMCRA,  30 
U.S.C.  1292(d),  no  environmental  impact 
statement  need  be  prepared  on  this 
conditional  approval. 

The  Secretary  has  determined  that 
this  document  is  not  a  significant  rule 
imder  E.0. 12044  or  43  CFR  Part  14,  and 
no  regulatory  analysis  is  being  prepared 
on  this  conditional  approval. 

Dated:  January  13, 1981. 

Joan  M.  Davenport, 

Assistant  Secretary,  Energy  and  Minerals. 

A  new  Part,  30  CFR  Part  916,  is 
adopted  to  read  as  follows: 

PART  916— KANSAS 

Sec. 

916.1  Scope. 

916.10  State  regulatory  program  approval. 

916.11  Conditions  of  State  program 
approval. 

Authority:  Pub.  L.  95-87,  Sections  102,  201 
and  503;  30  U.S.C.  1202, 1211,  and  1253. 

§  916.1  Scope. 

This  part  contains  all  rules  applicable 
only  within  Kansas  which  have  been 
adopted  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977. 

§  916.10  State  regulatory  program 
approval. 

The  Kansas  program  as  submitted  on 
February  26, 1980,  and  amended  on 
October  31, 1980,  is  conditionally 
approved,  effective  January  21, 1981. 
Beginning  on  that  date,  the  Kansas 
Mined  Land  Conservation  and 
Reclamation  Board  shall  be  deemed  the 
regulatory  authority  in  Kansas  for  all 
surface  coal  mining  and  reclamation 
operations  on  non-federal  and  non- 
Indian  lands.  Copies  of  the  approved 
program,  together  with  copies  of  the 
telegram  from  the  Kansas  Mined  Land 
Conservation  and  Reclamation  Board 
agreeing  to  the  conditions  in  30  CFR 
916.11,  are  available  at: 

(a)  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Region 
rV,  Fifth  Floor,  Scarritt  Building,  818 
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Grand  Avenue,  Kansas  City,  Missouri 
64106.  Telephone:  (816)  374-3920 

(b)  Mined-Land  Office,  107  West  11th 
Street,  Pittsburg,  Kansas  66762. 
Telephone:  (316)  231-8540 

(c)  Kansas  Corporation  Commission, 
Legal  Office,  4th  Floor,  State  Office 
Building,  915  Harrison,  Topeka, 

Kansas  86612.  Telephone:  (913)  296- 
3361 

(d)  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Room 
153,  Interior  Building,  1951 
Constitution  Avenue  NW., 

Washington,  D.C.  20240.  Telephone: 
(202)  343-4728. 

§  916.1 1  Conditions  of  State  program 
approval 

The  approval  of  the  State  regulatory 
program  is  subject  to  the  following 
conditions: 

(a)  The  approval  found  in  Section 
916.10  will  terminate  on  June  1. 1981, 
unless  Kansas  corrects  the  deficiencies 
by  submitting  to  the  Secretary  by  that 
date  a  law  amending  Section  49-411  of 
the  MLCRA  to  remove  the  discretion  to 
allow  deferred  planting  and  a  law 
repealing  Section  49-112  of  the  MLCRA 
which  allows  the  state  regulatory 
authority  to  authorize  delayed 
reclamation,  or  otherwise  amends  its 
program  to  accomplish  the  same  result. 

(b)  The  approval  found  §  916.10  will 
terminate  on  June  1, 1981,  unless  Kansas 
corrects  the  deficiencies  by  submitting 
to  the  Secretary  by  that  date  a  law 
amending  Section  49-413  of  the  MLCRA 
to  remove  the  discretion  to  allow  bond 
release  upon  a  determination  that  a 
satisfactory  vegetative  cover  has  been 
established  and  a  law  repealing  Section 
49-414  of  the  MLCRA  which  authorizes 
release  of  bond  in  conjrmction  with 
deferred  planting,  or  otherwise  a.<nends 
its  program  to  accomplish  the  same 
result. 

(c)  The  approval  found  in  §  916.10  will 
terminate  on  June  1. 1981,  unless  Kansas 
corrects  the  deficiency  by  submitting  to 
the  Secretary  by  that  date  a  law 
repealing  Section  49-421  of  the  MLCRA 
to  the  extent  that  it  provides  for  a  civil 
penalty  assessment  limit  of  $250,  or 
otherwise  amends  its  program  to 
accomplish  the  same  result 

(d)  TTie  approval  found  in  §  916.10  will 
terminate  on  Jime  1, 1981,  unless  Kansas 
corrects  the  deficiency  by  submitting  to 
the  Secretary  by  that  date  a  law 
amending  Section  49-416  of  the  MLCRA 
to  the  extent  that  it  provides  for 
discretionary  permit  revocation,  or 
otherwise  amends  its  program  to 
accomplish  the  same  result. 

(e)  liie  approval  found  in  §  916.10  will 
terminate  on  June  1, 1981,  unless  Kansas 
corrects  the  deficiency  by  submitting  to 


the  Secretary  by  that  date  a  law 
providing  for  the  protection  of 
employees  of  the  Kansas  Mined  Land 
Conservation  and  Reclamation  Bomd 
consistent  with  the  protection  afforded 
federal  employees  under  Section  704  of 
SMCRA,  or  otherwise  amends  its 
program  to  accomplish  the  same  result. 

(f)  The  approval  found  in  §  916.10  will 
terminate  on  June  1, 1981,  unless  Kansas 
corrects  the  deficiency  by  submitting  to 
the  Secretary  by  that  date  a  law 
repealing  Section  49-422  and  amending 
Section  49-422a  of  the  MLCRA  to 
establish  that  judicial  review  of  an 
administrative  action  will  be  on  the 
record  before  the  Board  or  if  trial  de 
novo,  that  it  complies  with  the  federal 
requirements,  or  otherwise  amends  its 
program  to  accomplish  the  same  result. 

(FR  Doc.  81-2035  Filed  1-19-81;  8:45  am] 
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30  CFR  Part  944 

Conditional  Approval  of  the 
Permanent  Regulatory  Program 
Submission  From  the  State  of  Utah 
Under  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)^ 
Interior. 

ACTION:  Final  Rule;  Conditional 
Approval  of  Utah’s  Proposed  Permanent 
Regulatory  Program. 


summary:  The  State  of  Utah 
resubmitted  to  the  Department  of  the 
Interior  its  proposed  permanent 
regulatory  program  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA),  following  an  initial 
approval  in  p^  and  disapproval  in  part. 
The  notice  announcing  the  initial 
decision  was  published  in  the  Federal 
Register,  October  24, 190)  (45  FR  70481- 
70510).  The  purpose  of  the  resubmission 
is  to  demonstrate  the  State’s  intent  and 
capability  to  administer  and  enforce  the 
provisions  of  ^CRA  and  the 
permanent  regulatory  program 
regulations,  30  CFR  Chapter  VIL  After 
providing  opportunities  for  public 
comment  and  conducting  a  thorough 
review  of  the  program  submission,  the 
Secretary  of  the  Interior  has  determined 
that  the  Utah  program  meets  the 
minimum  requirements  of  SMCRA  and 
the  permanent  program  regulations 
except  for  minor  deficiencies  discussed 
below  under  “Supplementary 
Information.’*  Accordingly,  the  Secretary 
of  the  Interior  has  conditionally 
approved  the  Utah  program.  A  new  Part 


944  is  being  added  to  30  CFR  Chapter 
VU  to  implement  diis  decision. 

EFFECTIVE  DATE:  *11118  conditional 
approval  is  effective  January  21, 1981. 
liiis  conditional  approval  will  terminate 
as  specified  in  30  CFR  94L11  unless  the 
deficiencies  identified  below  have  been 
corrected  in  accordance  with  30  CFR 
944.11,  adopted  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Carl  C.  Close,  Assistant  Director, 
State  and  Federal  Programs,  Office  of 
Surface  hfining  Reclamation  and 
Enforcement,  U.S,  Department  of  the 
Interior,  South  Building,  1951 
Consti^Jtion  Avenue  NW.,  Washington, 
D.C.  20240,  telephone  (202)  343-4225. 
ADDRESSES:  Copies  of  the  Utah  program 
and  the  administrative  record  on  the 
Utah  program  are  available  for  public 
inspection  and  copying  during  business 
hours  at: 

Office  of  Surface  Mining  Reclamation 
and  Enforcement  Region  V,  Brooks 
Towers,  Room  2115, 1020  15th  Street, 
Denver.  Colorado  80202,  telephone: 
(303)  837-5421 

Office  of  Surface  Mining  Reclamation 
and  Enforcement  Room  153,  Interior 
South  Building,  1951  Constitutian 
Avenue  NW.,  Washington.  D.C  20240, 
telephone:  (202)  343-4728 
Division  of  Oit  Gas  and  Mining.  1588 
West  North  'Temple.  Salt  Lai^  City, 
Utah  84116,  telephone:  (801)  533-5771 
SUPPLEMENTARY  MFORMATION:  The 
general  background  on  the  permanent 
program,  the  state  program  approval 
process,  and  the  Utah  program 
submission  were  discussed  in  the 
Federal  Register,  October  24, 1980  (45  FR 
70481-70510).  That  notice,  and  the 
findings  and  discussions  in  it  form  part 
of  the  basis  and  purpose  of  the  decision 
being  annoimced  in  this  notice  and  are 
incorporated  herein. 

In  that  notice  the  Secretary 
announced  his  partial  approval  and 
partial  disapproval  of  the  Utah  program. 
Regulatory  and  legislative  provisions 
were  disapproved  because  they  did  not 
meet  the  minimum  requirements  of 
SMCRA  and  the  piermanent  program 
regulations.  Under  30  CFR  732.13(f), 

Utah  had  60  days  from  the  date  of 
partial  disapproval  to  resubmit  a  revised 
program. 

Utah  resubmitted  its  prograun  to  OSM 
on  December  23, 1980.  'The  resubmission 
included:  Utah  Coal  Mining  and 
Reclamation  Act — Propos^ 
Housekeeping  Amendments; 
Cooperative  agreement;  Utah  State 
Program  Amended  Text  and 
Cla^cations — Rules  and  Regulations 
(Adopted  Amendments):  Amendments 
to  Bonding  Provisions;  ^nalty 
Provisions;  Attorney  General’s  Opinion; 
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Coal  Mining  and  Reclamation 
Regulations — ^Proposed  Amendments  for 
Adoption;  State  Window  Submission; 
Errors  in  adopted  regulations;  errors  in 
Bonding  Provisions,  Proposed 
amendments  for  adoption  on  December 
18, 1980;  and  Addendum  to  Attorney 
General  Opinion  dated  December  19, 
1980.  Annoimcement  of  Utah’s 
resubmission  was  made  in  the  Salt  Lake 
City  Tribune  within  the  State  of  Utah 
and  published  in  the  Federal  Register  on 
December  23, 1980  (45  FR  84824-26]. 

A  public  hearing  on  the  resubmission 
was  announced  in  the  December  23, 

1980,  Federal  Register,  and  held  in  Salt 
Lake  City,  Utah,  on  January  7, 1981. 

The  Utah  program  was  resubmitted 
pursuant  to  30  CFR  732.13(f).  The  post¬ 
resubmission  public  comment  period 
ended  January  8, 1981.  Public  disclosure 
of  comments  by  Federal  agencies  was 
made  on  January  14, 1981  (45  FR  3238). 

On  January  15, 1981,  the 
Administrator  of  the  Environmental 
Protection  Agency  transmitted  his 
written  concurrence  on  the  Utah 
program. 

The  Regional  Director  completed  his 
program  review  on  January  12, 1981,  and 
forwarded  the  public  hearing 
transcripts,  written  presentations,  and 
copies  of  all  comments  to  the  Director 
together  with  a  recommendation  that  the 
program  be  conditionally  approved. 

On  January  12, 1981,  the  Director 
recommended  that  the  Utah  program  be 
conditionally  approved. 

Throughout  the  remainder  of  this 
notice,  the  term  “Utah  program"  or 
“Utah  submission”  is  used  to  mean  the 
resubmission  together  with  those  parts 
of  the  original  submission  approved  on 
October  18, 1980. 

Secretary’s  Findings 

1.  In  accordance  with  section  503(a)  of 
SMCRA,  the  Secretary  finds  Utah  has, 
subject  to  the  exceptions  in  findings 
(6)(l)(a)(i-v);  (4)(b)(i);  (c)(viii),  (xv), 
(xx)(5),  (xxix),  (xxxi);  and  (4)(d)(i), 
below,  the  capability  to  carry  out  the 
provisions  of  SMCRA  and  to  meet  its 
purposes  in  the  following  ways: 

(a)  The  Utah  Coal  Mining  and 
Reclamation  Act  (Utah  CNQIA)  and  the 
Utah  Coal  Mining  and  Reclamation 
Regulations  adopted  thereunder  provide 
for  the  regulation  of  surface  coal  mining 
and  reclamation  operations  on  non- 
Indian  and  non-federal  lands  in  Utah  in 
accordance  with  SMCRA  except  as 
noted  in  the  following  findings. 

Approval  of  the  Utah  program  is  based 
on  the  following  findings  or  conditions 
of  approval  by  the  Secretary  or 
representations  made  by  Utah 
concerning  Utah  laws: 


(i)  Section  507(c)  of  SMCRA 
concerning  criteria  for  the  establishment 
of  a  Small  Operator  Assistance  Progreun 
requires  that  under  certain 
circumstances  the  regulatory  authority 
pay  for  the  required  determination  of 
probable  hydrologic  consequences  and 
the  statement  of  results  of  test  borings 
and  core  samplings.  The  Utah  CMRA 
limits  this  requirement  by  adding  the 
phrase  in  Section  40-10-10(3)  UCA 
“contingent  upon  receipt  of  ^ding  from 
the  Office  of  Surface  Mining.”  This 
limitation  is  inconsistent  with  and  less 
stringent  than  the  federal  requirement. 
Approval  of  the  Utah  program  is 
conditioned  on  the  State’s  revision  of 
Section  40-10-10(3)  UCA  of  the  Utah 
CMRA  or  other  appropriate  revision  to 
Utah’s  Program  to  provide  for  a  Small 
Operator  Assistance  Program  consistent 
with  that  mandated  by  Section  507(c]  of 
SMCRA. 

(ii)  The  state  statute  contains  several 
apparently  inadvertent  errors.  The 
statute’s  reference  in  40-10-17(2)(j)(ii)(B) 
UCA  to  “(2)(h](ii)”  should  be  to 
“(2)(j)(ii)”.  In  40-10-16(4)  UCA,  the  word 
“approves”  should  be  “disapproves,”  as 
set  forth  in  Section  519(d)  of  SMCRA. 
That  section  of  SMCRA  prescribes  that 
if  the  regulatory  authority  disapproves 
the  application  for  bond  release,  the 
regulatory  authority  must  notify  the 
permittee  of  the  reasons  for  disapproval 
and  recommended  corrective  action. 
Approval  of  the  Utah  program  is 
conditioned  upon  the  correction  of  these 
errors  such  that  the  noted  proAnsions  are 
consistent  with  SMCRA. 

(iii)  Section  40-10-21  UCA  allows  a 
suit  against  the  United  States  in  state 
court.  The  Secretary  does  not  agree  to 
submit  to  the  juriscUction  of  the  Utah 
courts  in  all  circumstances  involving 
lawsuits  imder  SMCRA  or  the  Utah 
program.  Accordingly,  Section  40-10-21 
UCA  of  the  Utah  CMRA  is  found  to  be 
inconsistent  with  Federal  law  to  the 
extent  that  it  purports  to  grant  the  Utah 
courts  jurisdiction  over  the  Secretary  in 
these  areas.  Approval  of  the  Utah 
program  is  conditioned  upon  Utah 
amending  its  statute  to  delete  the 
provision  for  state  court  jurisdiction 
over  the  United  States  in  citizen  suits 
filed  in  state  courts.  The  Secretary 
explicitly  reserves  the  right  to  remove 
any  suit  brought  against  him  in  the 
courts  of  Utah,  and  further  reserves  his 
right  to  object  to  the  jurisdiction  of  the 
Utah  courts  over  him.  By  approval  of  the 
Utah  program,  the  Secretary  in  no  way 
consents  to  such  jurisdiction. 

(iv)  Section  510(b](6]  of  SMCRA  and 
30  Cro  788.15(b)  provide  that  where  the 
private  mineral  estate  has  been  severed 
fi'om  the  private  surface  estate,  the 


permit  applicant  must  submit  either  the 
written  consent  of  the  surface  owner  or 
a  conveyance  expressly  granting  or 
reserving  the  right  to  use  surface  mining 
methods,  or  where  the  conveyance  does 
not  have  express  language,  the  relative 
legal  rights  of  the  parties  must  be 
determined  in  accordance  with  state 
law.  Section  40-10-ll(f)  UCA  differs 
fi'om  the  federal  provisions  in  that  these 
requirements  are  triggered  only  when 
the  state  mineral  estate  has  been 
severed  fi'om  the  private  surface  estate. 

Utah  submitted  to  the  Utah  Legislative 
Drafting  Committee,  on  November  19, 
1980,  an  admendment  to  Section  40-10- 
ll(f]  UCA  changing  “state  mineral 
estate”  to  “private  mineral  estate”.  With 
this  change,  the  Utah  statute  will  be 
verbatim  to  Section  510(b)(6)  of  SMCRA. 
Approval  of  the  Utah  program  is 
conditioned  upon  the  adoption  of  a 
statutory  provision  or  other  program 
modification  to  make  the  determination 
of  property  rights  equivalent  to  that 
prescribed  in  the  federal  statute. 

(v)  The  Utah  statute  does  not  reflect 
the  dates  of  SMCRA  for  the 
determinations  listed  below.  On 
December  9, 1980,  Utah  submitted 
housekeeping  amendments  to  the  Utah 
Legislative  Drafting  Committee  to 
change  the  noted  dates  to  be  consistent 
with  those  set  forth  in  SMCRA. 

Approval  of  the  Utah  program  is 
conditioned  upon  Utah  amending  its 
statute  to  be  consistent  with  the 
requirements  of  SMCRA. 

(a)  The  date  for  the  establishment  of 
the  “grandfathering”  date  of  alluvial 
valley  floors  under  Section  40-10- 
ll(2)(e](ii]  UCA/Section  510(b)(5)(B]  of 
SMCRA. 

(b)  The  date  for  prime  farmland 
permit  application  requirements  under 
Section  40-10-11(4)  UCA/Section 
510(d)(2)of  SMCRA. 

(c)  'Ihe  date  for  the  establishment  of 
valid  existing  rights  in  Section  40-10- 
24(4]  UCA/Section  522(e)  of  SMCRA. 

(d)  The  date  for  the  determination  of 
substantial  legal  and  financial 
commitments  in  Section  40-10-24(l)(e] 
UCA/Section  522(a)(6)  of  SMCRA. 

(vij  Subsection  516(b)(1)  of  SMCRA 
requires  operators  to  take  steps 
consistent  with  known  technology  to 
prevent  and  mitigate  damage  fi'om 
subsidence  to  the  extent  technologically 
and  economically  feasible,  except  where 
the  mining  method  used  involves 
plarmed  subsidence  and  with  the 
proviso  that  “nothing  in  this  subsection 
shall  be  construed  to  prohibit  the 
standard  method  of  room  and  pillar 
mining  *  *  Section  40-10-18  UCA 
has  the  same  provisions,  except  that  the 
proviso  declares  that  “nothing  in  fiiis 
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subsection  shall  be  construed  to  prohibit 
the  standard  methods  of  mining." 

The  Secretary  requested  in  his 
October  24, 1980  decision  (45  FR  70484] 
partially  approving  the  Utah  program, 
that  Utah  either  clarify  that  Utah’s 
reference  to  “standard  methods  of 
mining"  applies  to  “room  and  pillar”  or 
“longwall"  mining  or  a  combination  of 
those  methods  or  to  revise  its  statute. 

Utah  submitted  on  December  23, 1980, 
a  Utah  Attorney  General’s  opinion 
stating  that  the  reference  in  Section  40- 
10-18  UCA  of  the  Utah  CMRA  to 
“standard  methods  of  mining”  applies 
only  to  the  two  methods  or  a 
combination  thereof  given  special  status 
under  SMCRA.  The  Secretary  bases  his 
approval  of  Section  40-10-18  UCA  on 
Utah’s  representation  and  on  the 
Secretary’s  imderstanding  that  longwall 
mining  results  in  predictable  and 
controlled  subsidence  and  as  such  is 
consistent  with  Section  516(b)(1)  of 
SMCRA. 

(b)  The  Utah  CMRA  provides 
sanctions  for  violations  of  Utah  laws, 
regulations,  or  conditions  of  permits 
concerning  surface  coal  mining  and 
reclamation  operations,  and  these 
sanctions  meet  the  requirements  of 
SMCRA,  including  civil  and  criminal 
actions,  forfeiture  of  bonds,  suspensions, 
revocations,  withholding  of  permits,  and 
the  issuance  of  cease-and-desist  orders 
by  the  Utah  Division  of  Oil,  Gas  and 
Mining  or  its  inspectors. 

(c)  The  Utah  Division  of  Oil,  Gas  and 
Mining  has  sufficient  administrative  and 
technical  persoimel  and  sufficient  funds 
to  enable  Utah  to  regulate  surface  coal 
mining  and  reclamation  operations  in 
accordance  with  the  requirements  of 
SMCRA. 

(d)  Utah  law  provides  for  the  effective 
implementation,  maintenance,  and 
enforcement  of  a  permit  system  that 
meets  the  requirements  of  SMCRA  for 
the  regulation  of  surface  coal  mining 
and  reclamation  operations  on  non- 
Indian  and  non-federal  lands  within 
Utah  except  as  noted  in  findings  4(d](ii]. 

(e)  The  Utah  (CMRA)  has  established 
a  process  for  the  designation  of  areas  as 
unsuitable  for  surface  coal  mining  in 
accordance  with  Section  522  of  SMCRA, 
30  U.S.C.  1271. 

(f)  Utah  has  established,  for  the 
purpose  of  avoiding  duplication,  a 
process  for  coordinating  the  review  and 
issuance  of  permits  for  surface  coal 
mining  and  reclamation  operations  with 
other  federal  and  state  permit  processes 
applicable  to  the  proposed  operations. 

(g)  Utah  has  fully  enacted  regulations 
consistent  with  regulations  issued 
pursuant  to  SMCRA.  subject  to  the 
exceptions  discussed  below  in  these 
findings. 


2.  As  required  by  Section  503(b)(l)-{3) 
of  SMCRA,  30  U.S.C.  1253(b)(l>^3),  and 
30  CFR  732.11-732.13,  the  Secretary  has. 
through  OSM: 

(a)  Solicited  and  publicly  disclosed 
the  views  of  the  Administrator  of  the 
Environmental  Protection  Agency,  the 
Secretary  of  Agricultiire,  and  the  heads 
of  other  federal  agencies  concerned  with 
or  having  special  expertise  pertinent  to 
the  proposed  Utah  program  (45  FR 
55477,  August  20, 1980,  and  46  FR  3238, 
January  14. 1981). 

(b)  Obtained  the  written  concurrence 
of  the  Administrator  of  the 
Environmental  Protection  Agency  with 
respect  to  those  aspects  of  the  Utah 
program  that  relate  to  air  or  water 
quality  standards  promulgated  under  the 
authority  of  the  Clean  Water  Act  as 
amended  (33  U.S.C.  1151-1175),  and  the 
Clean  Air  Act  as  amended  (42  U.S.C. 
7401  et  seq.].  The  administrator’s 
concurrence  was  given  in  letter  dated 
January  15, 1981  Utah  Adminishative 
Record  No.  191,  and: 

(c)  Held  a  public  review  meeting  in 
Salt  Lake  City,  Utah,  on  April  11, 1980, 
to  discuss  the  completeness  of  the  Utah 
program  submission  and  subsequently 
held  a  public  hearing  in  Salt  Lake  City. 
Utah,  on  July  21, 1980,  on  the  substance 
of  the  program  submission,  and 
subsequently  held  a  public  hearing 
January  7, 1981,  in  Salt  Lake  City,  Utah, 
on  the  resubmitted  program. 

3.  In  accordance  with  Section 
503(b)(4)  of  SMCRA.  30  U.S.C. 

1253(b](4],  the  Secretary  finds  the  State 
of  Utah  has  the  legal  authority  and 
qualified  personnel  necessary  for  the 
enforcement  of  the  environmental 
protection  standards  of  SMCRA  and  30 
CFR  Chapter  VII. 

4.  In  accordance  with  30  CFR  732.15, 
the  Secretary  finds,  on  the  basis  of 
information  in  the  Utah  program 
submission,  including  the  section-by¬ 
section  comparison  of  the  Utah  law  and 
regulations  with  SMCRA  and  30  CFR 
Chapter  Vn,  public  comments, 
testimony  and  written  presentation  at 
the  public  meeting  and  hearings  and 
other  relevant  information  that: 

(a)  The  Utah  program  provides  for 
Utah  to  carry  out  the  provisions  and 
meet  the  purposes  of  SMCRA  and  30 
CFR  Chapter  VII  within  its  borders: 

(b)  Utah  has  proposed  the  following 
alternative  approach  to  the 
requirements  of  30  CFR  Chapter  Vn 
pursuant  to  30  CFR  731.13: 

(i)  Performance  Standards  for  Steep 
Slope  Grading  and  Backfilling  Section 
515(b)(3)  of  SMCRA  requires  operators 
to  backfill  and  grade  in  order  to  restore 
the  approximate  orignial  contour  (AOC) 
of  the  land  with  all  highwalls  *  *  * 
eliminated  *  *  *’’  30  CFR  817.101  and 


.102  implement  this  statutory 
requirement.  The  basic  purpose  of 
backfilling  and  grading  is  to  reshape  the. 
disturbed  area  to  AOC  to  minimize 
erosion  and  water  pollution  and  prevent 
slides,  (44  FR  15271  March  13, 1979). 

Utah  proposed  (July  24, 1980  submission] 
to  allow  the  reduction  rather  than  the 
elimination  of  the  highwall  in  those 
cases  where,  ds  determined  by  the 
Division,  the  reduced  highwall  would 
meet  requirements  associated  with 
approximate  original  contour,  mass 
stability  and  hydrologic  balance. 

In  his  partial  approval/partial 
disapproval  decision  on  the  Utah 
program,  published  in  the  October  24, 
1980  (45  FR  70481-70510),  the  Secretary 
agreed  with  the  concept  of  Utah’s 
proposed  alternative  approach,  but 
noted  that  such  an  alternative  must  be 
defined  to  carefully  limit  the  exception 
to  highwall  elimination  in  order  to  be 
consistent  with  SMCRA. 

In  his  finding  on  the  proposed 
alternative,  the  Secretary  noted  that  the 
provision  contained  in  UMC 
817.101(6](1),  which  would  implement 
the  proposed  alternative  was  deficient 
in  that  it  did  not  specifically  state  that 
alternative  applied  only  to  imdergroimd 
mining  activities  in  terrain  with  steep 
slopes  composed  of  steep  escarpments. 
Further,  the  provision  was  deficient 
because  it  allowed  the  Division,  as  it 
determined  to  be  “practical  and 
appropriate”  to  apply  the  alternative  of 
not  eliminating  hi^walls  in  all  cases. 
The  lack  of  defined  criteria  for  the 
Division’s  determination  to  apply  this 
alternative  made  the  provision  deficient 
in  that  it  could  allow  the  retention  of 
highwalls  in  situations  where  the  unique 
topographical  justification  was  lacking. 
In  addition,  the  state  allowed  the 
reduction  rather  than  the  elimination  of 
depressions  and  spoil  piles.  The 
Secretary  stated  that  these  deficiencies 
must  be  corrected  before  the  proposed 
alternative  approach  could  be  approved.’ 

Utah  adopted,  on  November  19, 1980, 
amendments  to  UMC  817.101(b)(l].  The 
Utah  provision  requires  that  all  areas  at 
underground  mines  affected  by  surface 
operations  be  graded  and  restored  to 
achieve  approximate  original  contour 
except  where  settled  fills  have  become 
stabilized  and  revegetated.  Utah 
requires  the  elimination  of  highwalls 
except,  where  approved  by  the  Division, 
th  ?  highwall  may  be  reduced  in  order  to 
achieve  approximate  original  contour 
when  the  imderground  coal  mining  is  in 
steep  slope  terrain.  Utah  further 
prescribes  that  all  applicable 
requirements  for  insuring  a  static  safety 
factor  of  1.5  and  protecting  the 
hydrologic  balance  of  the  surrounding 
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terrain  as  speciHed  in  the  regulation,  the 
program  and  the  (state)  Act  shall  be 
«iet. 

The  Secretary  finds  that  Utah’s 
provision  for  allowing  settled  fills  that 
have  become  stabilized  and  revegetated 
to  remain  is  consistent  with  the  court’s 
order  In  Re:  Permanent  Surface  Mining 
Regulation  Litigation  (Civil  Action  No. 
79-1144,  February  26,  May  16  and 
August  15, 1980).  The  Secretary  believes 
that  817.101(b)(1)  adequately  addresses 
the  concern  for  stability,  protection  of 
the  enviromnent  and  health  and  safety 
of  the  public  through  its  reference  to  the 
1.5  static  safety  factor  requirement  and 
the  incorporation  of  the  requirements  of 
regulations,  the  program  and  the  state’s 
Act. 

The  court  ordered  the  Secretary  to 
suspend  the  requirements  of  30  CFR 
817.101(b)(1)  and  .102  insofar  as  they  did 
not  provide  for  some  flexibility  for 
settled  fills  that  have  become  stabilized 
and  revegetated.  Upon  promulgation  of 
new  regulations  replacing  30  CFR 
817.101,  the  Secretary  will  afiord  the 
state  an  opportunity  to  amend  its 
program,  as  appropriate  to  comply  with 
the  revised  federal  regulations.  Until 
that  time,  the  Secretary  finds  Utah’s 
implementation  acceptable  based  on  his 
understanding  that  the  stabilized  fill  will 
be  compatible  with  the  hydrology  of  the 
area,  the  approved  past  mining  land  use, 
aesthetics,  and  the  need  for  fill  at  other 
locations. 

The  Secretary  finds,  however,  that  the 
state  has  not  adequately  addressed  the 
concern  in  his  initial  decision  that 
criteria  be  defined  by  the  Division  such 
that  a  carefully  limited  exception  to 
highwall  elimination  is  implemented 
consistent  with  SMCRA.  'The  Secretary 
believes  that  environmental 
considerations,  such  as  the  following, 
that  are  applicable  to  Utah,  should  be 
specified  in  order  to  ensure  approximate 
original  contour  is  achieved  and  the 
environment  is  protected: 

•  The  “reduced"  highwall  is  not 
significantly  greater  in  size  or  length 
than  the  cliffs  in  the  surroimding  area. 

•  The  residual  highwall  is  similar  in 
structural  composition  to  the  preexisting 
cliffs  in  the  surrounding  area  and  is 
compatible  with  the  visual  attributes  of 
the  area. 

•  The  residual  highwall  is  compatible 
with  the  geomorphic  processes  of  the 
area. 

A  condition  of  the  Secretary’s 
approval  of  the  Utah  program  is  the 
adoption  by  Utah  of  provisions  that 
prescribe  criteria  that  must  be  met 
before  the  Division  will  approve  the 
“reduction"  of  highwalls  rather  than 
their  elimination. 


(c)  In  accordance  with  30  CFR 
732.15(b)(1),  the  Secretary  finds  that  the 
Utah  Division  of  Oil,  Gas  and  Mining 
has  the  authority  under  Utah  law  and 
regulations,  to  implement,  administer, 
and  enforce  all  applicable  requirements 
consistent  with  30  CFR  Chapter  VII, 
Subchapter  K.  The  Utah  law  and 
regulations  on  performance  standards 
are  consistent  with  SMCRA  and  those 
sections  of  30  CFR  Chapter  VII, 
Subchapter  K,  except  for  the  provisions 
discussed  in  4(viii),  (xv),  (xx)(5),  (xxix), 
(xxxi)  below.  Approval  is  based  on  the 
following  findings  or  conditions  of 
approval  by  the  Secretary  or 
representations  made  by  Utah 
concerning  the  Utah  law  and 
regulations; 

(i)  On  November  19, 1980,  Utah 
adopted  an  amendment  to  the  definition  . 
of  “surface  operations”  in  UMC/SMC 
700.5.  The  amendment  added  to  the 
definition  the  requirement  for  the 
“construction,  use,  maintenance  and 
reclamation  of  roads’’.  The  Secretary 
finds  that  this  change  makes  the  state’s 
definition  consistent  with  the  definition 
of  “surface  coal  mining  operations”  in  30 
CFR  701.5.  Further,  the  Secretary  finds 
that  the  state’s  adoption  of  an 
amendment  on  November  19, 1980,  to 
the  definition  of  “imderground 
operations”  in  UMC/SMC  700.5,  adding 
“the  reclamation  of  shafts,  adits, 
underground  support  facilities,  in  situ 
processing,  underground  mining, 
hauling,  storage  and  blasting”  to  that 
term,  makes  the  state  definition 
consistent  with  the  definition  of 
“undergroimd  mining  activities”  in  30 
CFR  701.5  which  encompasses  those 
activities. 

(ii)  Utah  amended  the  definition  of 
“coal  exploration”  in  UMC/SMC  700.5 
on  November  19, 1980,  to  include  the 
gathering  of  environmental  data  which 
would  cause  substantial  disturbance  to 
the  earth’s  surface  or  subsurface.  The 
Secretary  finds  Utah’s  definition  to  be 
consistent  with  and  as  stringent  as  the 
definition  of  “coal  exploration”  in  30 
CFR  701.5  and  that  the  state’s  definition 
provides  Utah  with  the  authority  to 
guarantee  the  environmental  protection 
standards  of  Sections  512  and  515  of 
SMCRA  and  Sections  40-10-8  UCA  and 
40-10-17  UCA  of  the  Utah  CMRA. 

(iii)  The  Secretary  finds,  that  Utah’s 
adoption  of  an  amendment  on  August 
20, 1980,  to  the  definition  of  “topsoil”  in 
UMC/SMC  700.5,  deleting  the  phrase 
“and  other  materials  as  determined  in 
accordance  with  UMC  817.22(e)/SMC 
816.22(e)”,  makes  that  definition 
verbatim  to  the  definition  of  “topsoil”  in 
30  CFR  701.5.  With  this  modification,  the 
Secretary  finds  that  Utah’s  performance 


standards  regulations  for  topsoil  in  UMC 
817.22(e)/SMC  816.22(e)  are  internally 
consistent  and  met  the  requirements  of 
30  CFR  817/816.22(e). 

(iv)  Utah  amended  its  definition  of 
“coal”  in  UMC/SMC  700.5  on  August  20, 
1980,  to  include  the  reference  to  ASTM 
Standard  D38d.77,  contained  in  the 
definition  of  “coal”  in  30  CFR  701.5.  'The 
Secretary  finds  the  state’s  definition  of 
“coal”  consistent  with  that  of  the  federal 
regulations. 

(v)  On  August  20, 1980,  Utah  amended 
its  definitions  of  “head-of-hollow  fill” 
and  “valley  fill”  in  UMC/SMC  701.5  to 
reflect  verbatim  the  requirements  of  30 
CFR  701.5  for  those  definitions. 
Accordingly,  the  Secretary  finds  the 
Utah  provisions  consistent  with  those  of 
the  federal  regulations. 

(iv)  The  Secretary  finds  that  Utah’s 
August  20, 1980,  amendment  to  the 
definition  of  “applicant”  in  UMC  701.5, 
changing  the  reference  to  “surface  coal 
mining  and  reclamation  activities”  to 
“underground  coal  mining  and 
reclamation  activities,”  makes  that 
definition  consistent  with  the  definition 
of  “applicant”  in  30  CFR  701.5. 

(vii)  The  Secretary  finds  that  the 
state’s  standards  for  topsoil  storage  as 
provided  by  an  amendment  to  UMC 
817.23(b)(l)(ii)  and  SMC  816.23(b)(l)(ii) 
adopted  on  August  20, 1980,  are  the 
same  as  the  federal  standards  at  30  CFR 
817/816.23(b)(l)(ii),  and  the  Utah 
provisions  are  accordingly  consistent 
with  the  federal  requirements  for  topsoil 
storage. 

(viii)  30  CFR  817.42(a)(3)(ii)(A) 
requires  that  “For  drainage  from  areas 
affected  by  surface  operations  and 
facilities,  an  exemption  (to  the 
sedimentation  pond  requirements)  may 
be  authorized  only  if  the  disturbed 
surface  area  within  the  disturbed  area  is 
small  and  there  is  no  mixture  of  surface 
drainage  with  a  discharge  from 
underground  mine  workings.”  The  state, 
in  UMC  817.42(a)(3)(ii),  deletes  this 
limiting  language  and  therefore  would 
allow  exemptions  to  be  granted  which 
are  prohibited  by  the  federal  rules.  'This 
is  less  stringent  than  the  federal 
requirement.  A  condition  of  the 
Secretary’s  approval  of  the  Utah 
program  is  the  correction  of  this 
deficiency  through  adoption  by  Utah  of 
a  provision  that  would  apply  &e 
sedimentation  pond  exemption  in  a 
manner  consistent  with  the 
requirements  of  30  CFR  817.42(a)(3). 

(ix)  30  CFR  816.43(b)  and  817.43(b) 
require  that  permanent  diversions  be 
constructed  with  “gently”  sloping  banks 
that  are  stabilized  by  revegetation.  The 
state  in  its  corresponding  sections,  SMC 
816.43(b)  and  UMC  817.43(b),  deletes  the 
term  “gently”.  As  part  of  its  December 
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23, 1980,  resubmission,  Utah  explained 
that  the  state  has  limited  precipitation 
and  severe  temperature  extremes.  As  a 
result  of  these  conditions,  Utah 
considers  any  slope  that  is  capable  of 
substaining  revegetation  to  be  “gently” 
sloping.  Filler,  Utah  points  out  that  its 
regulations  require  all  permanent 
diversion  banks  to  be  stabilized  by 
revegetation.  Thus  the  state  program 
requires  that  the  banks  of  permanent 
diversions  be  sloped  to  be  stable  and  to 
support  vegetation.  Based  on  these 
considerations,  the  Secretary  finds  that 
Utah’s  provisions  for  requiring  the 
construction  of  diversions  that  are 
stable  and  compatible  with  the 
environment  to  be  consistent  with  the 
requirements  of  30  CFR  816/817.43(b], 
since  “gentle  slopes”  serve  no 
environmental  or  safety  function  given 
Utah’s  unique  local  conditions. 

(x)  On  November  19, 1980,  Utah 
amended  its  definition  of  “intermittent 
stream”  in  UMC/SMC  700.5  to  mean  “a 
stream  or  reach  of  a  stream  that  is 
below  the  local  water  table  for  at  least 
some  part  of  the  year,  and  that 
contributes  to  the  stream  and  obtains  its 
flow  from  both  surface  runoff  and 
ground  water  discharge.”  Utah  also 
amended  UMC  817.44(a)  and  SMC 
816.44(a]  to  include  ephemeral  streams 
with  drainage  areas  greater  than  one 
square  mile.  The  Secretary  finds  that 
these  amendments  make  Ae  Utah 
regulations  consistent  with  and  as 
stringent  as  the  definition  of 
“intermittent  stream”  in  30  CFR  701.5 
and  the  stream  channel  diversion 
requirements  of  30  CFR  816/817.44(a). 
This  finding  is  based  on  the  Secretary’s 
imderstanding  that  the  phrase  “and  Aat 
contributes  to  the  stream”  in  UMC/SMC 
700.5,  refers  the  ground  water  associated 
with  the  local  water  table  referred  to  in 
the  definition  of  intermittent  stream  in 
30  CFR  701.5. 

(xi)  On  December  18, 1980,  Utah 
amended  its  provisions  for 
sedimentation  control  in  UMC  817.45(a) 
and  .46(a)  and  SMC  816.45(a)  and  .46(a) 
to  be  identical  to  the  requirements  of  30 
CFR  817/816.45(a)  and  .46(a). 
Accordingly,  the  Secretary  finds  that 
these  standards  are  consistent  with 
those  prescribed  by  the  federal 
regulations. 

(xii)  30  CFR  816.46(o)  and  817.46(o) 
prescribe  materials  that  may  not  be 
used  as  fill  materials  in  sedimentation 
ponds.  Federal  regulations  specifically 
prohibit  the  use  of  coal  processing 
waste.  The  preamble  to  the  Federal 
regulations  explains  the  reason  for  the 
prohibition  (44  FR 15166,  March  13, 
1979).  The  major  problems  cited  are:  (1) 
The  difficulty  in  obtaining  the  required 


compaction  needed  to  insure  stability, 

(2)  the  potential  for  toxic  drainage  and 

(3)  the  potential  for  spontaneous 
combustion.  Standards  for  using  coal 
processing  waste  in  dams  and 
embankments  are  set  forth  in  30  CFR 
817/816.91-.93.  These  standards  prohibit 
the  use  of  waste  in  dam  construction, 
unless  the  waste  is  proven  to  be  a 
suitable  fill  material  in  accordance  with 
standard  engineering  practices.  Utah 
has  adopted  provisions  in  UMC 
817.46(o)  and  SMC  816.46(o)  which  allow 
the  use  of  non-acid  and  non-toxic 
forming  coal  processing  waste  as  a  fill 
material  in  sedimentation  pond 
embankments  when  the  waste  is 
determined  to  be  of  a  quality  suitable  as 
a  construction  material  for  its  intended 
use  as  demonstrated  by  standard 
engineering  and  chemical  tests  and  the 
sedimentation  pond  dam  or 
embankment  is  designed  and 
constructed  pursuant  to  UMC  817.91-.93 
and  SMC  816.91-.93.  The  Secretary 
believes  that  Utah  has  adequately 
addressed  the  concerns  mentioned 
above  which  limited  the  use  of  coal 
processing  waste  in  30  CFR  816/ 
817.46(o),  and  as  such,  the  state’s 
provisions  provide  protection  of  the 
environment  equal  to  that  guaranteed  by 
the  federal  regulations.  The  Secretary’s 
finding  is  based  on  his  understanding 
that,  in  accordance  with  sound 
engineering  practice,  material  which 
fails  to  exhibit  the  proper  strength 
necessary  to  achieve  stability  will  not 
be  allowed  in  any  dam  construction. 

(xiii)  On  August  20, 1980,  Utah 
adopted  amendments  to  UMC  817.49 
and  816.49  that  make  those  sections 
identical  to  the  provisions  of  30  CFR 
817/816.49.  Specifically,  the  state  added 
the  requirement  in  UMC  817.49(c)  and 
SMC  816.49(c)  that  excavations  that 
impound  water  have  slopes  not  steeper 
than  2v:lh.  In  addition,  in  (o),  the  state 
incorporated  the  requirement  that  all 
dams  and  embankments  be  inspected  by 
a  “qualified  registered  professional 
engineer  or  someone  under  the 
supervision  of  a  qualified  registered 
professional  engineer.”  The  Secretary 
finds  that  these  changes  make  the  Utah 
regulations  consistent  with  the  federal 
regulations. 

(xiv)  The  Secretary  finds  that  Utah’s 
verbatim  adoption  on  August  20, 1980,  of 
the  requirements  of  30  CFR  817/ 
816.52(a)(1)  for  surface  and  ground 
water  monitoring,  in  UMC  817.52(a)(1) 
and  SMC  816.52(a)(1),  makes  the  Utah 
regulations  consistent  with  the  federal 
regulations. 

(xv)  30  CFR  816.53(c)  provides  that 
upon  an  approved  transfer  of  a  well,  the 
transferor  shall  be  secondarily  liable  for 


the  transferee’s  obligations  until  release 
of  the  bond  for  the  area  in  which  the 
well  is  located.  The  state  had  omitted 
this  provision  from  both  its  surface  coal 
mining  and  underground  operations  in 
its  initial  submission.  On  August  20, 

1980,  the  state  adopted  verbatim  at  SMC 
816.53(c)  the  requirements  of  30  CFR 
816.53(c)  regarding  liability  for  a  well  on 
surface  coal  mining  operations 
consistent  with  the  federal  regulations. 
However,  the  State  of  Utah  did  not 
adopt  the  parallel  requirement  of  30  CFR 
817.53(c)  in  its  underground  regulation, 
UMC  817.53.  The  Secretary  finds  that 
this  omission  makes  the  state  provision 
less  stringent  than  the  federal 
regulation. 

Approval  of  the  Utah  program  is 
con^tional  on  the  revision  of  the  state 
program  to  be  consistent  with  the 
federal  regulation. 

(xvi)  On  August  20, 1980,  Utah 
amended  UMC  817.57(a)  and  SMC 
816.57(a),  deleting  the  phrase  “important 
to  a  downstream  fishery”.  The  Secretary 
finds  that  this  revision  to  Utah’s 
provision  for  the  establishment  of  buffer 
zones  for  perennial  and  intermittent 
streams  consistent  with  the 
requirements  of  30  CFR  817/816.57(a).  ' 
This  finding  is  based  on  the  Secretary’s 
understanding  that  the  phrase  “and 
which  contains  a  biological  community” 
in  the  Utah  regulations  applies  to  both 
perennial  and  intermittent  streams. 

The  Secretary  also  finds  Utah’s 
amendment  to  UMC  817.57(c)  and  SMC 
816.57(c),  which  adopts,  verbatim,  the 
requirements  of  30  CFR  817/816.57(c)  for 
the  determination  of  a  biological 
community  in  a  maimer  consistent  with 
and  as  stringent  as  the  federal 
regulations. 

(xvii)  Utah’s  amendments  of  August 
20, 1980,  to  SMC  816.65  and  UMC  817.65 
make  those  sections  the  same  as  the 
federal  requirement  at  30  CFR  816/ 
817.65.  The  amendments  corrected 
several  typographical  errors  in  SMC 
816.65  and  UMC  817.65  and  incorporated 
the  following  missing  paragraphs  of  30 
CFR  817.65  in  UMC  817.65:  (i) 

Concerning  maximum  peak  particle 
velocity,  (j)  concerning  variance  to 
maximum  peak  particle  velocity  and  (1) 
concerning  the  maximum  weight  of 
explosives  to  be  detonated.  The 
Secretary  finds  that  these  state 
regulations  are  consistent  with  and  as 
stringent  as  the  federal  regulations. 

(xviii)  The  Secretary  finds  that  Utah’s 
adoption  on  August  20, 1980,  of  the 
requirement  in  30  CFR  816.6^s)(2)  that 
seismograph  records  contain  the  name 
of  the  person  taking  the  seismograph 
reading,  to  make  SMC  816.68(s)(2) 
consistent  with  the  federal  requirement. 
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(xix)  On  August  20, 1980,  Utah 
amended  UMC  817.93(a)  and  SMC 
816.93(a]  by  adding  the  phrase  “or 
intended  to  impound  such  waste”  to 
those  sections’  standards  for  design  and 
construction  criteria  for  dams  and 
embankments.  The  Secretary  finds  that 
this  modification  makes  UMC  817.93(a) 
and  SMC  816.93(a)  identical  to  the 
requirements  of  30  CFR  817/816.93(a) 
and,  therefore,  consistent  with  and  as 
stringent  as  the  federal  provision. 

(xx)  On  August  20, 1980,  and 
November  19, 1980,  Utah  amended 
several  provisions  of  UMC  817.71-.74 
and  SMC  816.71-.74.  These  sections 
prescribe  procedures  for  the  disposal  of 
excess  spoil.  The  amendments  to  these 
provisions  and  the  Secretary’s  finding 
on  each  amendment  is  provided  below: 

(l)(a)  SMC  816.71(f)/30  CFR 
816.71(f) — Utah  uses  the  term  "fill 
material”  in  lieu  of  the  term  ’’spoil”  used 
in  the  federal  regulation  in  specifying 
the  disposal  requirements  of  the  section. 
Both  SMC  816.71  and  30  CFR  816.71  are 
entitled  “Disposal  of  excess  spoil: 
General  requirements”,  and  the  use  of 
the  term  “fill  material”  in  the  federal 
regulation  is  deemed  by  the  Secretary  to 
be  equivalent  to  the  state’s  use  of  the 
term  “spoil”  in  SMC  816.71(a).  Utah  also 
modifed  SMC  816.71(f)  to  specify  that 
the  “fill  materials”  (spoil)  be  covered 
“as  necessary  to  establish  revegetation. 
The  Secretary  understands  Ais  to  be  a 
clarification  that  excess  spoil  is  not  to 
be  covered  for  the  sake  of  covering  but 
rather  for  the  purpose  of  establishing 
vegetation  to  meet  the  revegetation 
requirements  of  the  Utah  regulations. 

The  Secretary  finds  this  clarification  to 
be  consistent  vrith  the  requirements  of 
30  CFR  816.71(f)  for  protecting  the 
environment  from  any  adverse  effects 
from  the  excess  spoil  disposal. 

The  Secretary  finds  that  Utah’s 
adoption  on  August  20, 1980,  of  an 
amendment  to  SMC  816.71(f)  requiring 
that  excess  spoil  fills  be  constructed  to 
ensure  a  long  term  static  safety  factor  of 
1.5  makes  the  Utah  regulation  consistent 
with  fill  construction  requirements  of  30 
CFR  816.71(f). 

UMC  817.71(0/30  CFR  817.71(0— Utah 
amended  its  regulation  on  August  20, 
1980,  adopting  the  requirements  of  the 
federal  regulation  for  requiring  that 
excess  spoil  fills  be  constructed  to 
ensure  a  long  term  static  safety  factor  of 
1.5.  Utah  also  modified  the  section  to 
clarify  that  the  fill  must  be  covered  as 
necessary  to  meet  revegetation  and 
stability  requirements.  The  federal 
regulation  only  requires  that  the  fill  be 
“covered”  and  does  not  specifically 
prescribe  a  standard.  The  Secretary 
finds  that  the  Utah  regulations  are 
consistent  with  the  federal  regulations. 


(l)(b)  SMC  816.71(j)  UMC  817.71(j)/30 
era  816/817.71(k) — Utah  has  amended 
its  provisions  to  explain  specifically  that 
while  coal  processing  waste  cannot  be 
included  in  head-of-hollow  and  valley 
fills,  it  can  be  disposed  of,  in  a 
prescribed  manner  in  head-of-hollows  or 
valleys.  Utah  requires  that  coal 
processing  waste  disposed  in  those 
areas  be  placed  in  a  coal  waste  bank  in 
accordance  with  SMC  816.85/UMC 
817.85  or  where  there  is  the  potential  for 
the  bank  to  impound  water,  disposed  of 
in  accordance  with  the  dam  or 
embankment  standards  of  SMC  816.91- 
.93/UMC  817.91-.93.  30  CFR  816/ 

817.71(g)  and  UMC  817.71(g)/SMC 
816.716)  prescribe  that  no  permanent 
impoundments  are  to  be  allowed  on  the 
completed  fill.  As  such,  Utah  addresses 
the  potential  for  impoundment  of  water 
and  also  sets  forth  measures  for  insuring 
stability.  The  Secretary’s  approval  of  the 
Utah  provisions  is  based  on  his 
understanding  that  the  State’s  reference 
to  the  impoundment  of  water  is  provided 
to  insure  that  in  the  event  water  is 
temporarily  impounded,  the  stability  of 
the  disposed  material  will  not  be 
affected  and  that  in  no  case  is  the 
disposed  material  intended  to 
permanently  impound  water.  The 
Secretary  finds  that  Uteih’s  provision  is 
consistent  with  the  federal  regulations 
in  ensuring  protection  of  the 
environment. 

(l)(c)  SMC  816.72(a)/UMC  817.72(a)/ 

30  era  816/817.72(a)— Utah  amended 
SMC  816.72(a)  and  UMC  817.72(a)  on 
August  20, 1980,  adopting  verbatim  the 
requirements  of  30  CFR  816/817.72(a)  for 
prescribing  that  valley  fills  be  designed 
to  attain  a  long  term  static  safety  factor 
of  1.5.  The  Secretary  finds  that  the  Utah 
regulations  at  SMC  816.72(a)/UMC 
817.72(a)  are  consistent  with  the  federal 
regiilations. 

(1) (d)  Utah  amended  UMC  817.74(b)(2) 
and  SMC  816.74(b)(2)  on  August  20, 

1980,  adopting  verbatim  the 
requirements  of  30  CFR  816/817.74(b)(2) 
for  valley  fill  and  head-of-hcllow  fill 
embankment  factors  of  safety. 
Accordingly,  the  Secretary  finds  that 
these  standards  are  consistent  with 
those  prescribed  by  the  Federal 
regulations. 

(2) (a)  SMC  816.71(a)/30  CFR 
816.71(a) — On  August  20, 1980,  Utah 
modified  its  regulation  to  specify  that 
.  spoil  not  required  to  achieve 

approximate  original  contour  within  the 
area  where  overburden  has  been  . 
removed  and  “which  is  not  used  as 
backfill”  shall  be  transported  and 
placed  in  designated  disposal  areas.  The 
Secretary  understands  Utah’s  addition 
of  the  phrase  “which  is  not  used  as 


backfill”  to  mean  that  the  spoil  which  is 
used  as  backfill  will  be  graded  to  the 
approximate  original  contour  (a.o.c.)  and 
that  any  material  not  required  to 
achieve  a.o.c.  will  be  disposed  of  in 
accordance  with  the  requirements  of  the 
regulations.  Accordingly,  the  Secretary 
finds  that  SMC  816.71(a)  as  amended  on 
August  20, 1980,  is  consistent  with  and 
as  stringent  as  30  CFR  816.71(a). 

Utah  also  amended  this  section  on 
August  20, 1980,  by  deleting  the 
provision  that  allowed  the  use  of  non¬ 
acid  and  non-toxic  forming  coal 
processing  waste  in  excess  spoil  fills. 

'The  Secretary  finds  that  this 
modification  makes  the  Utah  provision 
consistent  with  the  Federal  regulations. 

(2)(b)  UMC  817.71(a)/30  CFR 
817.71(a) — ^Utah  amended  its  regulation 
on  November  19, 1980,  by  deleting  the 
provision  that  allowed  non-acid  and 
non-toxic  forming  waste  to  be  used  in 
“excess  spoil  fills.”  The  Secretary  finds 
Utah’s  regulations  for  the  disposal  of 
underground  development  waste  and 
spoil  are  consistent  with  the  Federal 
regulations. 

(2) (c)  SMC  816.72(c)/UMC  817.72(c)/ 

30  era  816/817.72(c):  SMC  816.73/UMC 
817.73/30  era  816/817.73— The  Utah 
regulations  were  amended  on  August  20, 
1980,  by  deleting  the  provision  in  those 
sections  which  allowed  the  use  of  non¬ 
acid  and  non-toxic  forming  coal 
processing  waste  in  valley  and  head-of- 
hollow  fills.  The  Secretary  finds  Utah’s 
provisions  for  head-of-hollow  valley  fills 
consistent  with  the  Federal  regulations. 

(3)  On  August  20, 1980,  Utah  adopted 
an  amendment  to  UMC  817,71(g)  and 
SMC  816.71(g)  making  those  sections 
identical  to  the  provisions  of  30  CFR 
816/817.71(g).  Utah  adopted  the 
requirement  that  no  depressions  or 
impoundments  are  allowed  on  the 
completed  fill.  The  Secretary  finds  that 
Utah’s  standards  for  final  fill 
configuration  are  consistent  with  the 
Federal  standards. 

(4)  Utah  amended  UMC  817.72(b)  and- 
SMC  816.72(b)  on  August  20, 1980,  by 
adopting  verbatim  the  requirements  of 
30  era  816/817.72(b)  (2),  (3)  and  (4)  for 
valley  fill  underdrain  construction.  The 
Secretary  finds  that  these  modifications 
make  the  Utah  provisions  consistent 
with  the  Federal  standards.  Section 
515(b)(22)  of  SMCRA  and  Section  40-10- 
17(2)(Z)UCA  of  the  Utah  CMRA 
prescribe  the  placement  of  “all  excess 
spoil  material  resulting  from  coal 
surface  mining  and  reclamation 
activities  in  such  a  manner  that 
appropriate  surface  and  internal 
drainage  systems  and  diversion  ditches 
are  used  so  as  to  prevent  soil  erosion 
and  movement.”  30  CFR  816/817.72(b) 
and  UMC  817.72(b)/SMC  816.72(b) 
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implement  this  statutory  requirement. 
Utah  has  modified  the  Federal 
regulatory  provision  which  always 
requires  Uiat  a  subdrain  system  be 
constructed  for  valley  fills.  Utah  allows 
an  exemption  fi'om  tUs  requirement 
when  the  operator  can  demonstrate,  to 
the  satisfaction  of  the  Division,  that  the 
runoff,  precipitation  and  groimd  water 
fi'om  springs  or  seeps  will  adequately 
drain  from  the  fill  such  that  the  long 
term  static  safety  factor  of  1.5  will  be 
maintained  and  the  requirements  for 
ensuring  that  the  quality  of  the  water 
drainage  meets  the  standards  of  SMC 
616.42  and  UMC  617.42  and  that 
acceptable  quality  will  be  maintained. 

By  delineating  these  performance 
standards  that  must  be  met,  the 
Secretary  finds  that  Utah  has  set  forth 
the  conditions  for  identifying  the 
“appropriate"  or  necessary  subdrain 
systems  for  a  valley  fill  which  will  meet 
the  statutory  mandate  to  prevent  spoil 
erosion  and  movement.  Further,  the 
Secretary  finds  that  Utah’s  provision  for 
implementing  the  exception  could 
provide  appropriate  criteria  to  ensure 
that  the  mass  stability  is  maintained, 
mass  movement  is  prevented,  and 
contamination  of  drainage  is  avoided. 
However,  the  State  presented  no 
justification  based  on  local  conditions  to 
support  this  variance  from  the 
requirements  of  30  CFR  Chapter  VII,  as 
required  by  30  CFR  730.13.  Accordingly, 
the  Secretary  conditions  his  approval  on 
Utah  amending  its  program  to  assure 
that  the  underdrain  requirement  is  not 
waived  in  any  instance  except  with  the 
consent  of  the  Director,  after  a 
demonstration  that  the  waiver  qualifies 
imder  the  requirements  for  experimental 
practices  found  in  Section  711  of 
SMCRA  and  30  CFR  765.13.  The 
Secretary  expects  OSM  to  approve  a 
reasonable  number  of  valley  fills  which 
can  demonstrate  eligibility  for  the 
waiver  based  on  the  criteria  found  in 
UMC  617.72(b)/SMC  616.72(b).  to 
determine  whether  this  approach  should 
lead  to  a  change  in  the  Federal  rule. 
Based  on  these  findings,  and  subject  to 
this  condition,  the  Secretary  considers 
the  Utah  regulation  to  provide 
environmental  protection  equal  to  that 
prescribed  by  the  Federal  regulations. 

(5)  SMC  616.72(c)/UMC  617.72(c)— 30 
CFR  616/617.72(c)— The  Utah 
regulations  allow  the  Division  to 
authorize  lifts  greater  than  four  feet  for 
valley  fills.  The  federal  regulations 
allow  lifts  no  greater  than  four  feet  in 
thickness  or  less,  to  achieve  densities 
necessary  to  ensure  mass  stability, 
prevent  mass  movement,  avoid 
contamination  of  fill  drainage  systems 
or  the  creation  of  voids.  The  Utah 


regulations  are  inconsistent  with  the 
federal  regulations  because  they 
mandate  less  environmental  protection 
in  fill  construction.  Approval  of  the  Utah 
program  is  conditioned  on  the  revision 
of  the  Utah  regulation  to  prescribe  a  lift 
thickness  for  valley  fills  consistent  with 
the  federal  regulations. 

(xxi)  On  August  20, 1960,  Utah 
amended  UMC  617.72  and  SMC  616.72 
deleting  the  provisions  in  those  sections 
which  allowed  “non-acid  and  non-toxic 
coal  processing  waste”  to  be  used  in 
“valley  fills.”  'The  Secretary  finds  that 
these  amendments  to  the  Utah 
regulations  make  the  state’s  standards 
for  defining  “valley  fill”  materials 
consistent  with  and  as  stringent  as  the 
standards  of  30  CFR  616/617.72. 

(xxii)  On  August  20, 1960,  Utah 
adopted  an  amendment  to  UMC 
617.97(d)(10)  and  SMC  616.97(d)(10) 
which  m^es  the  state’s  requirements 
for  the  protection  of  fish,  wildlife  and 
related  environmental  values  identical 
to  the  requirements  of  30  CFR  617/ 
616.97(d)(10].  The  Secretary  finds  the 
Utah  provisions  consistent  with  the 
federal  provisions. 

(xxiii)  'Die  Secretary  finds  that  Utah’s 
adoption  on  August  20, 1960,  of  an 
amendment  to  SMC  616.102(a)(2), 
making  the  state’s  provision  identical  to 
the  requirement  of  30  CFR  616.102(a)(2) 
for  backfilling  and  grading  performance 
standards,  makes  the  Utah  regulation 
consistent  with  the  federal  regulation. 

(xxiv)  Sections  30  CFR  616.103(a)(1) 
and  617.103(a)(1)  require  that  all 
exposed  coal  seams  remaining  after 
mining  and  all  acid-forming  materials, 
toxic-forming  materials,  combustible 
materials  or  any  other  materials 
identified  by  the  regulatory  authority  as 
exposed,  used  or  produced  during 
mining  be  covered  with  a  minimum  of  4 
feet  of  the  best  available  non-toxic  and 
non-combustible  material.  The  District 
Court  for  the  District  of  Columbia 
remanded  this  provision  to  also  allow 
the  treatment  of  such  materials  in  In  re: 
Permanent  Surface  Mining  Regulation 
Litigation  Action  No.  79-1144  (D.D.C., 
February  26, 1960,  p.  17).  Utah  adopted 
an  amendment  on  August  20, 1960, 
amending  SMC  616.103(a)(1)  and  UMC 
617.103(a)(1)  to  require  that  all  debris, 
acid-forming  materials,  toxic  materials, 
or  materials  constituting  a  fire  hazard  be 
treated  or  covered  with  a  minimum  of 
four  feet  of  the  best  non-toxic  and  non¬ 
combustible  material.  « 

Based  on  the  Secretary’s  decision, 
published  in  the  October  24, 1960, 
Federal  Register  Notice  (45  FR  47461- 
47510),  Utah  suspended,  in  accordance 
with  the  court  order  described  above, 
SMC  616.103(a)(1)  and  UMC 
617.103(a)(1)  on  December  16, 1960.  The 


Secretary  finds  Utah’s  suspension 
consistent  with  the  court  order  and  will 
provide  the  state  opportunity  to  revise 
its  regulations  once  final  federal 
regulations  are  promulgated  for  these 
sections. 

(xxv)  The  Secretary  finds  that  Utah’s 
deletion  on  August  20, 1960,  of  the  term 
“or  reduce”  in  SMC  616.104(b)(1).  makes 
the  state’s  provision  identical  to  the 
requirements  of  30  CFR  616.104(b)(1).  to 
“cover  all  acid-forming  and  toxic¬ 
forming  materials.”  As  such,  the  Utah 
standards  for  backfilling  and  grading  are 
consistent  with  and  as  stringent  as  the 
federal  standards.  See  Federal  Register 
(45  FR  70466),  October  24, 1960,  Finding 
(c)(xxv). 

(xxvi)  On  August  20, 1960,  Utah 
adopted  at  SMC  616.105(b)(5)  a 
provision  identical  to  30  CFR  616.105(b) 
for  backfilling  and  grading  thick 
overburden.  The  Secretary  finds  that  the 
state’s  provision  is  consistent  with  and 
as  stringent  as  the  federal  provision. 

(xxvii)  On  August  20, 1960,  Utah 
adopted  at  SMC  616.111(b)(1)  a 
provision  identical  to  30 
616.111(b)(1)  regarding  general 
revegetation  standards.  The  Utah 
regulation  is  consistent  with  the  federal 
regulation.  Section  515(b)(19)  of  SMCRA 
and  Section  40-10-17(2)(s)  UCA  of  the 
UtahCMRA. 

(xxviii)  On  August  20. 1960,  Utah 
adopted  an  amendment  to  UMC 
817.116(b)(1)  and  SMC  817.116(b)(1) 
making  the  state’s  standards  for 
revegetation  success  identical  to  the 
federal  standards  in  30  CFR  817/ 
816.116(b)(1).  The  Secretary  finds  the 
state  regulation  consistent  with  the 
comparable  federal  provision. 

(xxix)  On  August  20, 1960,  Utah 
amended  UMC  817.124(b),  (b)  (1)  and  (3). 
Utah  deleted  the  provision  in  (b)  that 
allowed  an  operator  to  comply  with  the 
requirements  of  the  section  for  surface 
land  and  structure  protection  “at  his 
option”.  Utah  added  a  provision  to  (b)(1) 
however,  that  requires  the  operator  to 
restore,  rehabilitate,  or  remove  and 
replace  materially  damaged  structures, 
features  or  values  only  “to  the  extent 
technologically  and  economically 
feasible.”  This  limitation  on  the  Uability 
of  the  operator  is  inconsistent  with  the 
purpose  of  30  CFR  817.124  which  was  to 
provide  surface  owner  protection  from 
the  potential  adverse  effects  of 
subsidence.  By  allowing  an  operator  to 
“restore  *  *  *”  only  to  the  extent 
“technologically  and  economically 
feasible”,  Utah  fails  to  ensure  the 
protection  of  the  surface  and 
compensation  for  the  surface  owner  to 
the  extent  guaranteed  by  the  federal 
regulations.  For  example,  30  CFR 
817.124(b)(2)  requires  that  a  damaged 
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structure  or  feature  be  purchased  for  its 
pre-subsidence  fair  market  value. 
Subsection  3  of  that  same  section 
requires  that  the  owner  be  compensated 
in  the  full  amount  of  the  decrease  in 
value  resulting  from  subsidence.  Hence, 
under  the  federal  regulations  the  surface 
owner  is  guaranteed  that  the  value  of 
his  or  her  property  interest  will  not 
diminish  as  a  result  of  underground 
mining  activities. 

The  federal  regulations  at  30  CFR 
817.124(bK3)  require  by  contrast  the 
purchase  of  a  “noncancellable  premium 
prepaid  insurance  policy".  The  Utah 
provisions  at  UMC  817.124(b)(3)  allows 
the  purchase  of  a  “noncancellable 
renewable  premium  prepaid  policy”. 

The  Secretary  does  not  understand 
Utah’s  intent  in  providing  for  a  policy 
that  is  both  “noncancellable  and 
renewable”.  If  the  policy  is  truly 
renewable  then  there  is  the  possibility 
that  it  could  expire  thereby  depriving 
the  surface  owner  of  the  protection 
guareinteed  by  the  federal  rules.  The 
Utah  provision  for  renewable  policies  is 
less  stringent  than  the  federal  provision 
to  the  extent  that  it  allows  a  policy  to  be 
cancelled  or  expire.  As  a  condition  of 
the  Secretary’s  approval  of  the  Utah 
program  is  the  revision  of  UMC  817.124 
to  guarantee  surface  owner  protection 
equal  to  that  prescribed  by  30  CFR 
817.124. 

(xxx)  On  August  20, 1980,  Utah 
amended  UMC  817.126  (a)  and  (c), 
deleting  the  provision  that  limited  the 
prohibition  ngainst  conducting 
underground  operations  in  certain  areas 
to  those  operations  “which  will  cause 
subsidence.”  'The  Secretary  finds  that 
this  amendment  makes  UMC  817.126  (a) 
and  (c)  consistent  with  and  as  stringent 
as  the  requirements  of  30  CFR  817.126 
(a)  and  (c)  for  the  establishment  of 
buffer  zones  to  protect  areas  fi'om 
potential  subsidence  damage. 

(xxxi)  On  November  18, 1980,  Utah 
adopted  UMC  817.101(c).  In  its 
December  23, 1980,  resubmission,  Utah 
explained  that  this  provision  is  intended 
to  parallel  the  requirements  of  30  CFR 
826.12(a)  for  preventing  the  placement  of 
spoil,  waste  materials,  debris  and 
abandoned  equipment  on  the  downslope 
on  steep  slopes.  UMC  817.101(c)(1)  does 
not  prescribe  that  spoil  will  not  be 
placed  on  the  downslope  and  further 
allows  the  placement  of  waste  material, 
including  waste  mineral  matter  on  the 
downslope  if  it  is  demonstrated  to  be 
“non-acid  and  non-toxic  forming  and  to 
be  compatible  with  the  stability  of  the 
slope.”  The  Secretary  finds  that  this 
provision  is  inconsistent  with  and  less 
stringent  than  the  30  CFR  826.12(a) 
because  it  would  allow  the  dumping  of 


materials  on  the  downslope  specifically 
prohibited,  except  under  certain 
conditions,  by  the  federal  regulations.  A 
condition  of  the  Secretary’s  approval  of 
the  Utah  program  is  the  revision  of  the 
Utah  regulation  to  ensure  that  materials 
are  placed  on  the  downslope  in  steep 
slope  areas  in  a  manner  that  provides 
protection  of  the  environment  equal  to 
that  provided  by  30  CFR  826.12(a). 

(xxxii)  The  federal  regulation  at  30 
CI^  828.11(b)(3)  requires  that  in  situ 
processing  activities  be  planned  and 
conducted  to  minimize  disturbance  to 
the  hydrologic  balance  by  avoiding 
annular  injections  between  the  wall  of 
the  drill  hole  and  the  casings.  On  August 
20, 1980,  Utah  adopted  verbatim,  at 
UMC/SMC  828.11(b)(3)  the  federal 
regulation.  Accordingly,  the  Secretary 
finds  that  it  is  consistent  with  the 
federal  regulations. 

(xxxiii)  On  August  20, 1980,  Utah 
amended  SMC  816.97(d)(2),  to  include 
the  construction  of  “overpasses  and 
construct  the  necessary  passages.”  The 
Secretary  finds  that  this  regulation  is 
consistent  with  the  federal  amendment 
on  Jime  5, 1980,  (45  FR  37818)  to  30  CFR 
816.97(d)(2)  which  added  the  same 
requirement. 

(xxxiv)  On  November  19, 1980,  Utah 
amended  its  definition  of  “aquifer”  in 
UMC/SMC  700.5,  to  be  identical  to  the 
definition  of  that  term  at  30  CFR  701.5. 

By  this  action,  the  state  is  deleting  its 
reference  to  the  “quality”  of  the  water 
as  a  criterion  in  defining  a  water  supply 
as  an  aquifer.  The  Secretary  finds  the 
state’s  definition  of  aquifer  to  be 
consistent  with  the  definition  at  30  CFR 
701.5. 

(d)  In  accordance  vtrith  30  CFR 
732.15(b)(2],  the  Secretary  finds  that  the 
Utah  Division  of  Oil,  Gas  and  Mining 
has  the  authority  under  Utah  law  and 
regulations,  and  the  Utah  program 
includes  provisions  to  implement, 
administer  and  enforce  a  permit  system 
and  prohibit  surface  coal  mining  and 
reclamation  operations  without  a  permit 
issued  by  the  regulatory  authority 
consistent  with  those  sections  of  30  CFR 
Chapter  VII,  Subchapter  G  that  are  not 
affected  by  the  district  court  decision. 
Approval  is  based  on  the  following 
findings  or  conditions  of  approval  by  the 
Secretary  or  representations  made  by 
Utah  concerning  the  Utah  law  and 
regulations: 

(i)  On  August  2, 1908,  Utah  amended 
SM6  779.19(a),  to  require  that  the  permit 
application  vegetation  map  include 
plant  communities  within  any  proposed 
reference  area.  The  Secretary  finds  that 
Utah’s  amended  rule  is  identical  to  and 
consistent  with  30  CFR  779.19(a). 

(ii)  On  August  20, 1980,  Utah  amended 
UMC  784.20(b)(3)(v)  to  eliminate  the 


provision  that  had  allowed  the  state  to 
require  subsidence  monitoring  in  “only 
those  areas  that  may  be  affected  by 
subsidence  if  it  occurred.”  The  state 
further  modified  the  section  to  provide 
that  monitoring,  if  any,  would  not  be 
imposed  as.a  control  measure  in  “those 
instances  where  the  mining  technology 
requires  plaimed  subsidence  in  a 
predictable  and  controlled  manner: 
provided,  that  nothing  in  this  subsection 
shall  be  construed  to  prohibit  the 
standard  methods  of  minimg.”  The 
state’s  added  provision  is  inconsistent 
with  30  CFR  784.20(b)(3)(v)  insofar  as  it 
limits  the  state’s  discretion  to  require 
monitoring  when  the  site  conditions 
warrant  monitoring.  If  the  operator  has 
represented  that  subsistence  will  be 
controlled  and  predictable,  the 
regulatory  authority  must  be  in  a 
position  to  verify  this  through 
monitoring.  Approval  of  the  Utah 
program  is  conditioned  upon  the  state 
revising  its  regulation  to  be  consistent 
with  and  as  stringent  as  the  federal 
provision  for  subsidence  monitoring. 

(iii)  The  Secretary  finds  that  Utah’s 
amendment  to  UMC/SMC  785.19(c)(1), 
adopted  on  August  20, 1980,  whic^ 
changes  the  phrase  “lack  of  an  alluvial 
valley  floor”  to  “presence  of  an  alluvial 
valley  floor”  makes  the  Utah  provisions 
consistent  with  the  federal  rquirements 
for  an  alluvial  valley  floor 
determinations  as  set  out  at  30  CFR 
785.19(c)(1). 

(iv)  On  December  18, 1980,  Utah 
adopted  an  amendment  to  UMC/SMC 
785.19(c)  deleting  the  provision  which 
had  allowed  a  waiver  of  the 
requirements  of  subsections  (d)  and  (e) 
of  that  section  (UMC/SMC  785.19) 
where  the  Division  determined  that  the 
proposed  surface  operation  would  not 
adversely  affect  an  alluvial  valley  floor. 
The  state  also  adopted  an  amendment  to 
subsection  (d),  to  prescribe  that  the 
requirement  that  surveys  and  baseline 
data  be  “adapted  to  site-specific 
conditions  and  the  degree  of  proposed 
disturbance.”  The  Secretary  finds  that 
this  phrase  further  clarifies  the  state’s 
intent  to  parallel  federal  procedures  in 
the  determination  and  protection  of 
alluvial  valley  floors  as  delineated  in  30 
CFR  785.13  (c)(1)  and  (d)(1).  The 
Secretary  finds  that  the  adoption  of 
these  changes  render  Utah’s  regulations 
consistent  with  30  CFR  785.19  (c)  and 
(d). 

(v)  On  December  18, 1980,  Utah 
adopted  an  amendment  to  UMC/SMC 
786.19(h),  to  require  that  all  reclamation 
fees  required  by  Subchapter  R  of  CFR 
Chapter  VII,  be  paid  before  a  permit  is 
issued.  The  Secretary  finds  that  the 
adoption  of  this  change  makes  Utah’s 
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provisions  consistent  with  the 
provisions  of  30  CFR  786.19(h)  that 
require  payment  of  all  reclamation  fees 
before  a  permit  application  can  be 
approved. 

(vi)  On  August  20, 1980,  Utah 
amended  UMC/SMC  788.12  (a)(l){i)  by 
adding  surface  or  subsurface  before  the 
words  “area  disturbed  *  *  This 
amendment  makes  clear  that  an 
increase  in  an  area  disturbed 
encompasses  the  area  both  above  and 
below  ground.  The  state  has  also 
deleted  section  (iv)  which  allowed  the 
Division  to  decide  on  a  site-by-site 
basis,  “reasonable”  permit  revisions. 

The  Secretary  finds  that  these  changes 
make  Utah’s  provisions  consistent  with 
the  requirements  of  30  CFR  788.12(a]  for 
determining  what  changes  constitute 
significant  deptu-tures  &om  the  approved 
method  of  mining  under  the  original 
permit  and,  therefore,  require  a  permit 
revision. 

(vii)  Utah’s  amendment  to  UMC/SMC 
788.18(b)(2),  adopted  on  August  20, 1980, 
replaces  the  phrase  “the  time  required 
by  the  regulations  of  the  particular 
regulatory  program”  with  “30  days  from 
the  date  of  publication  as  required  in 
(b)(1)  above.”  The  Secretary  finds  that 
this  change  meets  the  federal 
requirements  under  30  CFR  788.18(b)(2) 
for  prescribing  the  time  in  which  written 
comments  may  be  submitted  concerning 
requests  for  permit  transfers,  assignment 
or  sale  of  permit  rights. 

(e)  In  accordance  with  30  CFR 
732.15(b)(3),  the  Secretary  finds  that 
Section  40-10-8  and  40-10-17  UCA  of 
the  Utah  CRMA  and  the  Utah 
regulations  under  UMC/SMC  778  and 
UMC/SMC  815,  provide  Utah  with  the 
authority  to  regulate  coal  exploration 
consistent  with  Sections  512  and  515  of 
SMCRA  and  to  30  CFR  Parts  776  and  815 
and  to  prohibit  exploration  that  does  not 
comply  with  30  Cra  Parts  776  and  815. 

(f)  In  accordance  with  30  CFR 
732.15(b)(4),  the  Secretary  finds  that  the 
Utah  Division  of  Oil,  Gas  and  Mining 
has  the  authority  under  Section  40-10-5 
UCA  of  the  Utah  CMRA  and  the  Utah 
regulations,  UMC/SMC  707,  and  the 
Utah  program  includes  provisions  to 
require  that  persons  extracting  coal 
incidental  to  government-financed 
construction  maintain  information  on¬ 
site  consistent  with  Section  528  of 
SMCRA  and  with  30  CFR  Part  707. 

(g)  In  accordance  with  30  CFR 
732.15(b)(5),  the  Secretary  finds  that  the 
Utah  Division  of  Oil,  Gas  and  Mining 
has  the  authority  under  Section  40-10-19 
UCA  of  the  Utah  CRMA  and  the  Utah 
program  includes  in  UMC/SMC  840  of 
the  regulations,  provisions  for  entry, 
inspection  and  monitoring  of  ail  coal 
exploration  and  surface  coal  mining  and 


reclamation  operations  on  non-Indian 
and  non-federal  lands  within  Utah 
consistent  with  the  requirements  of 
Section  517  of  SMCRA  and  Subchapter  L 
of  30  CFR  Chapter  Vn. 

(h)  The  Utah  Division  of  Oil,  Gas  and 
Conservation  has  the  authority  under 
Utah  laws  and  the  Utah  program 
includes  provisions  for  the 
implementation,  administration  and 
enforcement  oT  a  system  of  performance 
bonds  and  liability  insurance,  or  other 
equivalent  guarantees,  consistent  with 
30  CFR  Chapter  VII,  Subchapter ).  The 
performance  bond  and  liabifity 
insurance  provisions  of  Sections  507(f), 
509,  510  and  519  of  SMCRA  and  30  CFR 
Chapter  Vn,  Subchapter  J  are 
incorporated  in  Sections  40-10-10(6) 
UCA.  40-10-15  UCA  and  40-10-16  UCA 
of  the  Utah  CMRA  and  in  Parts  800-808 
of  the  Utah  regulations.  Portions  of  the 
federal  bondi^  regulations  were 
proposed  for  amendment  on  January  24, 
1980  (45  FR  6028-6042)  and  final 
regulations  were  published  on  August  6, 
1980,  (45  FR  52306-52324).  Utah  has 
incorporated  those  changes  into  its 
regulations  and  submitted  those  changes 
as  part  of  its  resubmission.  The 
Secretary’s  finding  on  those  changes  in 
the  Utah  regulations  is  in  finding 
4(h)(iii).  Approval  is  based  on  the 
following  findings,  or  conditions  of 
approval  by  the  Secretary  or 
representation  made  by  Utah  concerning 
the  Utah  law  and  regulations: 

(i)  the  Secretary  finds  that  Utah’s 
verbatim  adoption  in  UMC/SMC  800.5 
of  the  definition  of  “current  assets” 
contained  in  30  CFR  800.5  makes  the 
Utah  regulation  consistent  with  the 
federal  regulation. 

(ii)  Utah  has  amended  UMC/SMC 
805.13(b),  deleting  the  provision  which 
allowed  an  exemption  from  the 
revegetation  liability  period  standards. 
The  Secretary  finds  that  with  this 
amendment,  UMC/SMC  805.13(b)  are 
identical  to  30  CFR  805.13(b)  and  that 
the  Utah  standards  are  consistent  with 
and  as  stringent  as  the  federal 
standards. 

(iii)  Portions  of  the  following  federal 
bonding  regulations  were  proposed  for 
amendment  on  January  24, 1980  (45  FR 
6028-6042):  30  CFR  800.5,  800.11(b)(1). 
800.13,  Part  801,  805.13,.  805.14,  806.11, 
806.12,  806.13,  806.14,  806.17,  307.12, 
808.11,  808.12,  and  808.13(a).  Final 
federal  regulations  on  these  bonding 
sections  were  published  on  August  6, 
1980,  (45  FR  62306-62324).  Utah  has 
adopted  these  final  provisions, 
verbatim,  in  its  bonding  regulations  set 
forth  in  UMC/SMC  Parts  800-808.  In 
addition,  Utah  has  deleted  its  definition 
of  “accumulating  fund  bond”  contained 
in  UMC/SMC  800.5.  The  Secretary  finds 


Utah  bonding  provisions  consistent  with 
the  federal  bonding  regulations 
promulgated  on  August  8, 1980. 

(iv)  Utah  amended  UMC/SMC  806.12 
(e)(2)  and  (e)(3)  to  delete  the  references 
in  those  sections  to  the  “state  law”  for 
the  establishment  of  bonding  standards, 
because  in  Utah,  no  state  law  exists  that 
is  applicable  to  those  provisions.  Utah 
incorporated  the  analogous  federal 
provisions  of  30  CFR  806.12(e)  (2)  and  (3) 
in  UMC/SMC  806.12(e)  (2)  and  (3).  The 
Secretary  accordingly  finds  that  Utah’s 
regulations  for  the  establishment  of  a 
maximum  single  obligation  for  a 
company  beyond  which  a  surety  is 
restrained  from  bonding,  is  consistent 
with  the  30  CFR  806.12(e)  (2)  and  (3). 

Utah  also  amended  UMC/SMC 
606.12(g)  by  deleting  subsection  (g)(6). 
That  subsection  provided  that  the 
Division  could  require  in  the  indemnity 
agreement  that  the  amount  of  the  letter 
of  credit  be  confessed  to  judgment  upon 
forfeiture,  such  a  procedure  was 
authorized  by  state  law.  Utah  does  not 
have  an  appUcable  law  so  the 
subsection  is  not  applicable.  The 
Secretary  finds  these  changes  of  the 
state’s  regulations  to  be  consistent  with 
the  bonding  provisions  of  the  federal 
regulations. 

(v)  On  August  20, 1980,  Utah  amended 
SMC/UMC  807.11(h)  to  provide  an 
objector  the  right  to  request  that  a  bond 
release  hearing  be  held,  at  the  option  of 
the  objector,  in  the  town  or  dty  nearest 
the  permit  area  or  in  Salt  Lake  City, 
Utah.  'The  Secretary  finds  that  Utah’s 
provisions  for  conducting  the  bond 
release  hearing  are  consistent  with  the 
requirements  of  30  CFR  807.11(h). 

(i)  In  accordance  with  30  CFR 
732.15(b)(7),  the  Secretary  finds  that  the 
Utah  Division  of  Oil,  Gas  and  Mining 
has  the  authority  under  Sections  40-10- 
21  and  22  UCA  of  the  Utah  CMRA  and 
UMC/SMC  845  of  the  Utah  regulations 
to  provide  for  civil  and  criminal 
sanctions  for  violations  of  Utah  law, 
regulations  and  conditions  of  permits 
and  exploration  approvals,  including 
civil  and  criminal  penalties,  in 
accordance  with  Action  518  of  SMCRA 
(30  U.S.C.  1268)  and  consistent  with  30 
CFR  Part  845.  Approval  is  based  on  the 
following  findings  by  the  Secretary  or 
representations  made  by  Utah 
concerning  the  Utah  laws  and 
regulations: 

(i)  Utah’s  amendment  to  UMC/SMC 
845.20(c),  which  was  adopted  on 
November  19, 1980,  added  the  phrase 
“or  at  the  prevailing  Department  of  the 
Treasury  rate,  whidiever  is  greater.” 
The  Secretary  finds  that  this  change 
makes  the  State's  regulation  consistent 
with  30  CFR  845.20(c). 
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(ii)  The  Secretary  finds  that  Utah’s 
regulations,  UMC/SMC  845.17(c), 
provides  for  a  formal  hearing  on  the  fact 
of  the  violation  or  amount  of  penalty  as 
required  by  30  CFR  845.19(b]  and  the 
Utah  provision  is  therefore  consistent 
with  its  federal  counterpart. 

(iii)  The  Secretary  finds  that  Utah's 
provisions  for  administrative 
adjudication  of  proposed  civil  penalties 
under  Section  40-18-20  UCA  and  UMC/ 
SMC  845  are  consistent  with  the  federal 
requirements.  Under  OSM's  assessment 
conference  procedure,  30  CFR  845.18,  no 
more  than  150  days  will  elapse  between 
the  initial  proposal  of  a  penalty  and  the 
conclusion  of  the  first  level  of 
administrative  review.  At  that  time  an 
operator  wishing  further  review  must 
request  a  formal  adjudicatory  hearing 
and  place  the  full  amoimt  of  the 
proposed  penalty  in  escrow.  Utah  omits 
an  assessment  conference  in  favor  of  an 
administrative  hearing  as  the  first  level 
of  review.  The  Secretary  believes  that 
since  Utah’s  hearing  is  sequentially 
similar  to  OSM's  assessment 
conference,  that  the  escrow  requirement 
can  be  deferred  to  the  second  level  of 
review  as  it  is  under  federal  procedure. 
Utah's  second  level  of  review  is  judicial 
review.  The  Utah  statute  provides  that 
upon  the  filing  of  a  petition  for  a 
hearing — “the  hearing  shall  be  held 
without  undue  delay"  Section  40-8-8-(l) 
UCA.  Utah  has  amended  regulation, 
UMC/SMC  845.17(c),  to  furAer  provide 
that  upon  a  request  for  a  formal  hearing 
“(the  order)  will  be  set  for  hearing 
before  the  Board  within  30  days  of  date 
of  receipt  of  such  request.”  Further,  in  a 
Utah  Attorney  General  opinion 
submitted  on  December  23,  as  part  of 
the  Utah  resubmission,  the  state 
presented  that  the  hearing  will  be  set 
and  take  place  within  30  days  of  the 
request  for  the  hearing.  The  Board  is 
required  to  enter  its  order  within  sixty 
days  after  the  hearing.  The  Secretary 
bases  his  approval  of  Utah’s  provisions 
for  adjudication  of  civil  penalties  upon 
the  understanding  that  the  Board  of  Oil, 
Gas,  &  Mining  will  proceed  in  an 
expedient  manner  to  hold  a  hearing  and 
that  the  entire  procedure  before  which 
payment  of  the  proposed  assessment 
into  escrow  is  required,  will  not  exceed 
150  days. 

(j)  In  accordance  with  30  CFR 
732.15(b)(8),  the  Secretary  finds  that  the 
Utah  Division  of  Oil,  Gas  and  Mining 
has  the  authority  under  Section  40-10-22 
UCA  of  the  Utah  CMRA  and  Sections 
840  through  845  of  the  Utah  regulations 
contain  provisions  to  issue,  modify, 
terminate  and  enforce  notices  of 
violation,  cessation  orders  and  show 
cause  orders  in  accordance  with  Section 


521  of  SMCRA  (30  U.S.C.  1271)  and  with 
30  CFR  Chapter  VII,  Subchapter  L. 

(k)  In  accordance  with  30  CFR 
732.15(b)(9),  the  Secretary  finds  that  the 
Utah  Division  of  Oil,  Gas  and  Mining 
has  authority  under  Section  40-10-24 
UCA  of  the  Utah  CMRA  and  Sections 
UMC/SMC  760,  761,  762  and  764  of  the 
Utah  regulations,  and  the  Utah  program 
contains  provisions  for  the  designation 
of  areas  as  unsuitable  for  surface  coal 
mining  consistent  with  30  CFR  Chapter 
VII,  Subchapter  F.  Approval  is  based  on 
the  following  findings  by  the  Secretary 
or  representations  made  by  Utah 
concerning  the  Utah  laws  and 
regulations: 

(i)  On  August  20, 1980,  Utah  amended 
UMC  761.11(a)(3)  and  SMC  761.11(c)  to 
restrict  mining  on  any  lands  that  will 
“adversely  affect”  any  public  park  or 
any  place  included  on  the  National 
Register  of  Historic  Places.  The 
Secretary  finds  that  this  change  makes 
the  state’s  regulations  consistent  with 
the  requirements  of  30  CFR  761.11(c)  and 
Section  522(e)  of  SMCRA  for  the 
protection  of  such  lands. 

(ii)  Section  522(e)(5)  of  SMCRA  and 
the  regulations  at  30  CFR  761.11(e) 
provide  that  no  “surface  coal  mining 
operations”  may  be  conducted  within 
300  feet  measured  horizontally  from  any 
occupied  dwelling  unless  a  written 
waiver  is  obtained  from  the  owner  of 
the  dwelling.  “Surface  coal  mining 
operations”  includes  surface  mining  and 
the  surface  effects  of  underground 
mining.  Section  40-10-24(4)(d)  UCA,  of 
the  Utah  CMRA  mirrors  the  mandate  of 
SMCRA.  On  December  18, 1980,  Utah 
amended  UMC  761.11(b)(1),  to  require 
that  the  restriction  apply  to 
“underground  mining  and  reclamation 
activities”.  With  this  change,  protection 
of  surface  lands  equal  to  that  prescribed 
by  30  CFR  761.11(b)(1)  is  guaranteed  by 
the  Utah  underground  relations.  The 
Secretary  finds  Utah’s  provision 
consistent  with  and  as  stringent  as  the 
federal  regulation. 

(iii)  Utah  has  amended  the  definition 
of  “area”  in  UMC/SMC  762.5  to  mean  “a 
geographic  unit  defined  by  a  legal 
subdivision  (i.e.,  township,  range,  and 
section  number).”  The  term  “area”  is  not 
defined  in  the  federal  regulations.  In  its 
July  24, 1980,  submission,  Utah  stated 
that  it  was  defining  the  term  “area”  to 
clarify  the  location  which  the  petition 
seeks  to  designate  or  un-designate  as 
suitable  for  mining.  Utah  is  a  pu'olic 
lands  state.  As  such  the  land  has  been 
surveyed  and  defined  by  township, 
range  and  section  numbers.  The  state 
noted  that  this  information  is  readily 
available  from  a  U.S.  Geological  Survey 
topographic  map  or  the  county  records 
office.  Based  on  his  understanding  that 


the  definition  of  the  term  “area”  is  only 
for  clarifying  purposes,  and  will  not 
inhibit  the  designation  process,  the 
Secretary  finds  Utah’s  definition 
acceptable. 

(iv)  Utah  has  amended  UMC/SMC 
764.13  such  that  only  the  information 
required  by  30  CFR  764.13  is  required  in 
a  petition  under  the  Utah  program. 
However,  the  state  also  requests 
additional  information,  with  the  proviso 
that  the  petitioner  may  provide  the 
information  if  it  is  available,  but  failme 
to  provide  the  information  will  not 
jeopardize  the  review  of  the  petition  or 
constitute  a  reason  for  rejection  of  the 
petition.  (See  45  FR  70493,  Findings 
4(k)(iv))  Utah  states  that  it  does  not 
intend  these  discretionary  items  to  be  a 
burden  to  the  petitioner  and  will  clearly 
set  forth  in  its  Petition  Assistance 
Package,  as  it  has  in  the  regulations,  that 
the  lack  of  information  on  those  items 
will  not  adversely  affect  the  review  of 
the  petition. 

In  addition,  the  State’s  promulgated 
regulations  in  UMC/SMC  764.13(b)(2) 
require  a  legal  description  of  the  area 
covered  by  the  petition  rather  than  the 
Federal  requirement  of  the  location  and 
size.  On  November  18, 1980,  the  state 
amended  this  section  to  indicate  that 
“legal  description”  means  “township, 
range  and  section  number.”  The 
Secretary  finds  that  these  changes  make 
the  Utah  regulations  consistent  with  the 
federal  regulations.  Further,  Utah’s 
regulations  do  not  impose  a  burden  on 
the  petitioner  because  the  state  has 
made  it  clear  that  the  additional 
information  will  not  adversely  affect  the 
review  of  the  petition. 

(v)  The  Secretary  finds  that  Utah’s 
amendment  to  UMC/SMC  764.15(b)(2), 
deleting  its  reference  to  a  state  register 
for  a  petition  completeness jiotice  is 
consistent  with  30  CFR  764.15(b)(2). 
There  is  no  state  register  in  Utah. 

(vi)  Utah  has  amended  UMC/SMC 
764.17(a)  to  require  the  Board  to  hold  a 
public  hearing  on  a  petition  in  Salt  Lake 
City,  Utah,  or,  at  the  written  request  of 
any  interested  person,  to  appoint  a 
hearing  examiner  for  the  purpose  of 
taking  evidence  at  a  public  hearing  in 
the  locality  of  the  area  covered  by  a 
petition  and  to  recommend  findings  of 
fact  and  conclusions  of  law  for  ultimate 
disposition  by  the  Board.  The  hearing 
will  be  legislative  and  fact  finding  in 
nature,  without  cross-examination  of 
witnesses.  The  Secretary  finds  that 
Utah's  provisions  for  conducting  a 
petition  hearing  are  consistent  with  the 
requirement  of  30  CFR  764.17(a)  for 
providing  for  a  hearing  in  the  locality  of 
the  petition  area  and  the  procedures  to 
be  followed  in  the  course  of  the  hearing. 


Federal  Register  /  Vol.  46,  No.  13  /  Wednesday,  January  21,  1981  /  Rules  and  Regulations  5909 


(1)  In  accordance  with  30  CFR 
732.15(b)(10),  the  Secretary  finds  that  the 
Utah  Division  of  Oil,  Gas  and  Mining 
has  the  authority  under  the  Utah  Rules 
of  Practice  and  Procedure,  Utah  laws 
and  regulations  and  the  Utah  program  to 
provide  for  public  participation  in  the 
development,  revision  and  enforcement 
of  Utah  regulations  and  program, 
consistent  with  the  public  participation 
requirements  of  SMCRA  and  30  CFR 
Chapter  VII.  The  Secretary  finds  that  the 
public  has  had  a  meaning^  opportimity 
to  participate  in  the  development  of  the 
state  program  submitted  to  OSM  based 
on  the  information  in  the  administrative 
record  and  the  public  hearings  held  in 
Salt  Lake  City,  Utah  on  the  adoption  of 
regulations  pursuant  to  the  Utah 
(CMRA)  and  the  Utah  Rules  of  Practice 
and  Procedure  Qune  26-27, 1979;  July  26- 
27, 1979;  August  23, 1979:  January  9-10, 
1980;  January  24, 1980;  February  14, 1980: 
August  20, 1980;  November  19, 1980  and 
December  18, 1980).  Further,  the  State  on 
December  1, 1980  provided  a  summary 
of  the  proposed  and  adopted 
amendments  to  their  regulations  for 
public  review  and  comment.  Approval  is 
based  on  the  following  findings  by  the 
Secretary  or  representations  made  by 
Utah  concerning  its  laws  and 
regulations: 

(i)  Utah’s  amendment  to  UMC/SMC 
771.21(b)(1),  adopted  on  November  19, 
1980,  provides  a  three  month  time  limit 
for  the  acceptance  of  a  complete  permit 
application.  The  Secretary  finds  that 
Utah’s  time  fi'ame  allows  sufficient 
opportunity  for  review  by  the  Division 
and  the  public,  and  is  consistent  with 
the  intent  of  30  CFR  771.21(b)(1).  In' 
addition,  on  December  18, 1980,  Utah 
adopted  an  amendment  to  UMC 
771.21(b)(1)  changing  ’’surface”  to 
“underground”  coal  mining  and 
reclamation  activities.  The  Secretary 
finds  that  the  adoption  of  this  change  to 
UMC  771.21(b)(1)  makes  the  Utah 
underground  regulation  consistent  with 

.  the  federal  regulations. 

(ii)  Utah’s  amendment  to  UMC/SMC 
786.14,  whicli  v,ras  adopted  on  November 
19, 1980,  parallels  the  federal  regulations 
by  including  the  word  “informal”  before 
“conference”  whenever  referring  to 
conferences  on  proposed  permit 
applications  in  sections  (a)(1),  (a)(2),  (b), 
(b)(2),  (b)(3),  (b)(4),  (c),  and  (d).  The 
state  also  deleted  in  section  (b)(4) 
“Section  5  of  the  Administrative 
Procedures  Act  as  amended  (5  U.S.C. 
544)”  and  inserted  “the  Board’s  Rules  of 
Practice  and  Procedure.”  Utah’s 
amended  regulation  900(b)(ix)  adopting 
the  Board’s  Rules  of  Practice  and 
Procedures  contains  amendments 
necessary  to  meet  the  requirements  of  43 


CFR  4  and  the  federal  Administrative 
Procedure  Act,  5  U.S.C.  551  et  seq.  The 
Secretary  finds  that  Utah’s  changes  are 
consistent  with  the  requirements  of  30 
CFR  786.14  for  prescribing  procedures 
for  requesting  and  conducting  informal 
hearings  on  proposed  permit 
applications. 

(iii)  Utah’s  amendment  to  UMC/SMC 
700.14(b)  which  was  adopted  on  August 
20, 1980,  deletes  the  provision  referring 
to  requests  for  record  and  documents 
under  the  federal  provision  43  CFR  Part 
2  and  the  Freedom  of  Information  Act. 
The  Secretary  finds  Utah’s  policy  of 
providing  records  and  documents 
directly  from  the  Division  of  Oil,  Gas 
and  Mining  consistent  with  30  CFR 
700.14(b). 

(iv)  Utah’s  amendment  to  Rule  B-1  of 
the  Board’s  Rules  of  Practice  and 
Procedure,  which  was  adopted  on 
August  20, 1980,  defines  “interested 
person”  as  “any  person  with  an  interest 
which  is  or  may  be  adversely  affected  to 
bring  action  before  the  Board.”  UCA  63- 
46-8  provides  that  “an  interested  person 
may  petition  an  agency  requesting  the 
promulgation,  amendment  or  repeal  of  a 
rule”  and  UCA  40-6-3.3  further  provides 
that  “any  person  or  the  attorney  general 
on  behalf  of  the  state  may  apply  for  a 
hearing  before  the  board .  .  It 
therefore  follows  that  if  any  person  may 
petition  the  board  for  a  hearing  that  any 
person  may  at  that  hearing  also  petition 
for  a  rule  change.  This  interpretation 
was  confirmed  in  a  telephone 
conversation  between  a  representative 
of  OSM  and  the  Utah  Attorney  General 
(See  Administrative  Record  No.  183). 
Accordingly,  the  Secretary  finds  Utah’s 
provisions  under  UMC/SMC  700.12 
consistent  with  the  intent  to  provide  for 
public  participation  in  the 
administration  of  the  state  program  as 
found  under  30  CFR  700.12. 

(m)  In  accordance  with  30  CFR 
732.1 5{b)(ll),  the  Secretary  finds  that  the 
Utah  Division  of  Oil,  Gas  and  Mining 
has  the  authority  under  Utah  law  and 
the  Utah  program  includes  provisions  to 
monitor,  review,  and  enforce  the 
prohibition  against  indirect  or  direct 
financial  interests  in  coal  mining 
operations  by  employees  of  the  Utah 
Division  of  Oil,  Gas  and  Mining 
consistent  with  30  CFR  Part  705. 

These  provisions  are  incorporated  in 
UMC/SMC  705  of  the  Utah  regulations. 
Approval  is  based  on  the  following 
findings  by  the  Secretary  or 
representations  made  by  Utah 
concerning  the  Utah  laws  and 
.  regulations: 

(i)  The  Secretary  finds-  that  Utah’s 
August  20, 1980,  amendment  to  UMC/ 
SMC  705.6  (a)  and  (b),  which  changes 
the  state’s  reference  to  “30  CFR  Part 


705”  to  “Section  40-10-7  UCA  of  the 
Utah  CMRA,”  makes  the  state  provision 
consistent  with  the  reference  in  30  CFR 
705.6(a)  to  Section  517(g)  of  SMCRA.  30 
CFR  705.6  provides  that  any  employee 
who  fails  to  file  a  financial  interest 
statement  is  in  violation  of  SMCRA  and 
is  subject  to  removal. 

(ii)  The  Secretary  finds  that  Utah’s 
adoption  of  the  provisions  of  30  CFR 
705.21  (a)  and  (b)  in  UMC/SMC  705.21 
(a)  and  (b)  makes  the  state’s  procedures 
for  employee  and  Division  Director’s 
appeals  during  the  review  of  conflict  of 
interest  charges  consistent  writh  the 
federal  requirements. 

(n)  In  accordance  with  30  CFR 
732.15(b)(12),  the  Secretary  finds  that  the 
Utah  I^vision  of  Oil,  Gas  and  Mining 
has  the  authority  under  Utah  law  to 
require  the  training,  examination  and 
certification  of  persons  engaged  in  or 
responsible  for  blasting  and  the  use  of 
explosives  in  accordance  with  Section 
719  of  SMCRA.  Utah  currently  has  no 
regulations  on  the  training,  examination 
and  certification  of  persons  engaged  in 
blasting  because  30  CFR  732.1^)(12) 
does  not  require  a  state  to  implement 
regulations  governing  such  training, 
examination  and  ceri^cation  until  six 
months  after  federal  regulations  for 
these  provisions  have  ^en 
promidgated. 

On  December  12, 1980,  OSM 
published  partial  final  rules  establishing 
minimal  requirements  for  training  and 
certifying  persons  involved  in  blasting  in 
surface  coal  mining  operations  (45  FR 
82034-82100).  These  regulations  are 
codified  at  30  CFR  Chapter  VB, 
Subchapter  M,  Part  850.  Subchapter  M  is 
now  final  and  complete  with  the 
exception  of  four  subsections 
concerning  qualification  requirements 
and  experience  requirements.  These 
subsections  will  be  reproposed  and 
subject  to  public  comment  prior  to  their 
final  promulgation.  Once  the  complete 
Subchapter  M  is  finally  promulgated, 
Utah  will  have  an  additional  six  months 
to  prepare  and  submit  to  OSM 
regulations  consistent  with  the  federal 
regulations. 

(o)  In  accordance  with  30  CFR 
732.15(b)(13),  the  Secretary  finds  that  the 
Utah  Division  of  Oil,  Gas,  and  Mining 
has  the  authority  imder  Section  40-10-10 
UCA  of  the  Utah  CRMA  and  UMC/SMC 
795  of  the  regulations  except  as 
discussed  in  finding  4(o)(i)  to  provide  for 
a  small  operator  assistance  program. 
Approval  is  based  on  the  foUowing 
findings  or  conditions  of  approval  by  the 
Secretary  or  representations  made  by 
Utah  concerning  the  Utah  laws  and 
regulations: 

(i)  The  Secretary  finds  that  Utah’s 
deletion,  in  UMC/SMC  795.3,  of  the 
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provision  that  limits  the  Small  Operators 
Assistance  Program  (SOAP)  to  the 
receipt  of  funding  “from  the  Office  of 
Surface  Mining  specifically  for  SOAP,” 
makes  the  state  provision  consistent 
with  30  CFR  795.3.  A  condition  of  the 
Secretary’s  approval  of  the  Utah 
program  is  the  deletion  of  the  same 
phrase  from  Section  40-10-10(3)  UCA  of 
the  Utah  CMRA  or  other  equivalent 
program  revision  so  that  the  state 
statute  will  be  consistent  with  the 
requirements  of  Section  705(c)  of 
SMCRA  for  prescribing  a  Small 
Operators  Assistance  Program. 

(ii)  Utah  has  amended  the  definition 
of  “probable  hydrologic  consequences” 
in  UMC  795.5  to  mean  the  “projected 
result  of  proposed  underground  coal 
mining  and  reclamation 

activities  *  *  Utah  also  amended 
SMC  795.5  to  include  “reclamation”  in 
the  definition  of  “probable  hydrologic 
consequences”  for  surface  coal  mining 
activities.  The  Secretary  finds  that  these 
changes  make  the  state’s  definition  of 
“probable  hydrologic  consequences” 
consistent  with  the  federal  definition  in 
30  CFR  795.5. 

(iii)  Utah  has  amended  UMC/SMC 
795.14(f)(2)  to  provide  for  OSM  right  of 
entry  to  inspect  lands  to  be  mined  or 
adjacent  lands  which  may  be  affected  in 
order  to  collect  environmental  data  or  to 
install  necessary  monitoring  instruments 
on  such  lands  as  prescribed  by  30  CFR 
795.14(0(2).  The  Secretary  finds  Utah’s 
regulations  consistent  with  the  federal 
regulations  which  ensure  this  right  of 
entry. 

(p)  In  accordance  with  30  CFR 
732.15(b)(14),  the  Secretary  finds  that  the 
Utah  Division  of,Oil,  Gas  and  Mining 
has  the  authority  imder  Utah  law  and 
the  Utah  program  contains  provisions  to 
provide  for  protection  of  employees  of 
the  Utah  Division  of  Oil,  Gas  and 
Mining  in  accordance  with  the 
protection  afforded  federal  employees 
under  Section  704  of  SMCRA.  UMC/ 

SMC  865  contains  the  provisions  for 
protection  of  employees  of  the  Utah 
Division  of  Oil,  Gas  and  Mining. 

(q)  In  accordance  with  30  CFR 

732.1 5{b)(15),  the  Secretary  finds  that  the 
Utah  Division  of  Oil,  Gas  and  Mining 
has  the  authority  under  Section  40-10-22 
UCA  of  the  Utah  CMRA  and  UMC/SMC 
840,  842,  843  and  845  of  the  Utah 
regulations  to  provide  for  administrative 
and  judicial  review  of  state  program 
actions  in  accordance  with  Sections  525 
of  SMCRA  and  30  CFR  Chapter  VII, 
Subchapter  L  Approval  is  based  on  the 
following  findings  or  representations 
made  by  Utah  concerning  the  Utah  laws 
and  regulations: 

(i)  Utah's  amendment  to  UMC/SMC 
640.15,  which  was  adopted  on  August  20, 


1980,  deletes  the  reference  to  30  CFR 
842,  843,  845  and  43  CFR  4,  and 
references  UMC/SMC  Part  842,  843,  845; 
the  Board’s  Rules  of  Practice  and 
Procedure:  and  Part  900(b)(ix).  The 
Secretary  finds  that  the  state’s  amended 
regulations,  UMC/SMC  900(b)(ix),  which 
adopt  the  Board’s  Rules  of  j^actice  and 
Procedure  contain  amendments  to  Rule 
B-15  meet  the  federal  requirements  for 
discovery,  intervention  and  award  of 
attorney  fees.  He  therefore  finds  that 
Utah’s  provisions  are  consistent  with  43 
CFR  Part  4. 

(ii)  Utah’s  amendment  to  UMC/SMC 
845.20(a),  which  was  adopted  on 
November  19, 1980,  corrected  a 
typographical  error  by  adding  a  new 
section  (a)  that  makes  the  state’s 
provision  identical  to  30  CFR  845.20(a). 
The  Secretary  finds  that  Utah’s 
regulations  are  consistent  with  and  as 
stringent  as  the  federal  requirement 
which  prescribes  that  if  a  person  issued 
a  proposed  penalty  fails  to  request  a 
hearing,  the  proposed  penalty  is  due  and 
payable. 

(iii)  The  Secretary  finds  that  Utah’s 
amendment  to  UMC  700.13  which  was 
adopted  on  November  19, 1980,  includes 
the  term  “undergroimd  coal  mining  and 
reclamation  activities”,  and 
encompasses  complaints  on 
underground  as  well  as  surface  mining 
activities,  making  the  State’s  provisions 
consistent  with  30  CFR  700.13(b). 

(iv)  On  August  20, 1980,  Utah 
amended  UMC/SMC  840.15  by  deleting 
the  reference  to  federal  regulations  30 
CFR  Parts  842,  843,  845  and  43  CFR  Part 
4,  and  referencing  state  provisions  Part 
842,  843,  845,  the  Board’s  Rules  of 
Practice  and  Procedure;  and  Part 
900(b)(ix).  The  Secretary  finds  that  these 
changes  make  the  state  provisions  for 
public  participation  valid  and  workable. 

(v)  Utah  amended  UMC/SMC 
843.13(d),  on  November  19, 1980,  to 
prescribe  procedures  for  notice  of  the 
Board’s  order  to  show  cause  that  are 
consistent  with  30  CFR  843.13  (c)  and 
(d).  The  Secretary  finds  that  the  State’s 
procedures  are  as  stringent  as  their 
federal  counterpart  in  that  the  Board 
Rules  of  Practice  and  Procedure  require 
publication  in  a  newspaper  of  general 
circulation,  and  a  statement  of  the 
procedure  for  intervention  (Rule  B2). 
Further,  the  state  has  amended  UMC/ 
SMC  843.13(d)  on  August  20, 1980  to 
provide  30  days  written  notice  of  the 
date,  time  and  place  of  the  hearing  to 
the  permittee.  Division  and  any 
intervenor. 

(vi)  Utah’s  amendment  to  UMC/SMC 
843.13(e),  which  was  adopted  on 
November  19, 1980,  requires  that  a 
permittee  immediately  cease  mining  and 
fulfill  certain  other  obligations  after  the 


Board  determines  that  a  pattern  of 
violations  exists.  The  Secretary  finds 
that  the  State’s  amendment  is  verbatim 
to  and  consistent  with  30  CFR  843.13(e). 

(vii)  The  Secretary  finds  that  Utah’s 
amendment  to  UMC/SMC  843.14  which 
was  adopted  on  November  19, 1980  is 
identical  to  30  CFR  843.14  (a),  (b),  and 
(c).  The  State’s  omission  of  section  (d), 
requiring  the  Division  to  make  available 
copies  of  notices  and  orders  is  not 
significant  since  this  requirement  falls 
within  UMC/SMC  700.14(b)  (see  finding 
4(l)(iii)). 

(viii)  The  Secretary  finds  that  Utah’s 
amendment  to  UMC/SMC  843.16,  which 
was  adopted  on  November  19, 1980, 
requires  the  Board  to  issue  a  decision 
within  30  days  of  receipt  of  a  petition  for 
the  review  of  a  cessation  order, 
consistent  with  30  CFR  843.16  and 
Section  525(b)  of  SMCRA. 

(ix)  Utah’s  amendment  to  UMC/SMC 
700.5,  which  was  adopted  on  August  20, 
1980,  provides  that  the  state  regulatory 
authority  is  the  “Board  and  Division”,  as 
that  term  is  used  in  the  definition  of 
“person  having  an  interest  which  is  or 
may  be  adversely  affected  or  person 
with  a  valid  interest  *  *  The 
Secretary  finds  that  Utah’s  provisions 
are  consistent  with  30  CFR  700.5. 

(r)  In  accordance  with  30  CFR 
732.15(b)(16).  the  Secretary  finds  that  the 
Utah  Division  of  Oil,  Gas  and  Mining 
has  authority  under  Utah  law  and 
regulations,  and  the  Utah  program 
contains  provisions  to  cooperate  and 
coordinate  with  and  provide  documents 
and  other  information  to  the  Office  of 
Surface  Mining  under  the  provisions  of 
30  CFR  Chapter  VII. 

(s)  In  accordance  with  30  CFR 
732.15(c),  the  Secretary  finds  that  the 
Utah  (CMRA)  and  regulations  adopted 
thereunder  and  the  other  laws  and 
regulations  of  Utah  do  not  contain 
provisions  that  would  interfere  with  or 
preclude  implementation  of  the 
provisions  of  SMCRA  and  30  CFR 
Chapter  VII. 

(t)  The  Division  of  Oil,  Gas  and 
Mining  and  other  agencies  having  a  role 
in  the  program  have  sufficient  legal, 
technical,  and  administrative  personnel 
and  sufficient  funding  to  implement, 
administer  and  enforce  the  provisions  of 
the  program,  the  requirement  of  30  CFR 
732.15(b),  and  other  applicable  state  and 
federal  laws. 

The  Secretary  undertook  an  analysis 
of  the  proposed  Utah  staffing  plan  to 
assess  Utah’s  ability  to  properly  carry 
out  inspection  and  enforcement 
activities  and  permitting  functions  as 
required  by  the  Act.  Based  on  this 
analysis,  the  Secretary  found  in  his 
decision  in  the  October  24, 1980,  Federal 
Register  Notice  (45  FR  70481-70510),  that 
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Utah  needed  additional  staff.  Utah 
indicated  on  December  15, 1980  in  a 
discussion  with  OSM  (Administrative 
Record  No.  187),  that  it  has  requested 
funding  from  its  legislature  for  three 
fulltime  equivalents  (FTEs)  for 
inspection  and  enforcement  and  one 
FTE  for  permit  review  and 
administration.  Utah  expects  these 
additional  staff  within  six  months  of  the 
Secretary’s  final  decision.  As  such,  Utah 
will  have  adequate  staff  to  support  its 
programs  on  non-federal  and  non-Indian 
programs  within  the  initial  eight  month 
permit  review  requirement  mandated  by 
Section  506  of  SMCRA. 

In  addition;  Utah  submitted  to  OSM 
for  review,  a  proposed  cooperative 
agreement,  which,  if  entered  into  by  the 
Secretary,  would  require  necessary 
inspection  and  enforcement  and 
permitting  staff  to  carry  out  the  program 
activities  on  mines  which  invoke  federal 
lands.  The  adequacy  of  the  Utah  staffing 
and  funding  plan  to  undertake  activities 
on  federal  lands  will  be  examined 
during  the  review  of  the  proposed 
cooperative  agreement. 

Secretary’s  Decision  Background  on 
Conditional  Approval 

The  Secretary  is  fully  committed  to 
two  key  aims  which  underlie  SMCRA. 
The  Act  calls  for  comprehensive 
regulation  of  the  effects  of  surface  coal 
mining  on  the  environment  and  public 
health  and  safety  and  for  the  Secretary 
to  assist  the  states  in  becoming  the 
primary  regulators  under  the  Act.  To 
enable  the  states  to  achieve  that 
primacy,  the  Secretary  has  undertaken 
many  activities  of  which  several  are 
particularly  noteworthy. 

The  Secretary  has  worked  closely 
with  the  Division  of  Oil,  Gas  and 
Mining,  and  the  Utah  Oil,  Gas  and 
Mining  Board.  OSM  has  frequently  met 
with  state  regulatory  authority 
personnel  to  discuss  informally  how  the 
Act  should  be  administered,  with 
particular  reference  to  unique 
circumstances  in  individual  states. 

Often  these  meetings  have  been  a  way 
for  OSM  to  explain  portions  of  the 
federal  requirements  and  how  the  state 
might  meet  them.  Alternative  state 
regulatory  options,  the  "state  window” 
concept,  for  example,  were  discussed  at 
several  meetings  with  the  Division  and 
Board. 

The  Secretary  has  dispensed  over  $6.9 
million  in  program  development  grants 
and  over  ^7.6  million  in  initial  program 
grants  to  help  the  states  to  develop  their 
programs,  to  administer  their  initial 
programs,  to  train  their  personnel  in  the 
new  requirements,  and  to  purchase  new 
equipment.  In  several  instances  OSM 
detailed  its  personnel  to  states  to  assist 


in  the  preparation  of  their  permanent 
program  submissions.  OSM  has  also  met 
with  individual  states  to  determine  how 
best  to  meet  the  Act’s  environmental 
protection  goals. 

Equally  important,  the  Secretary 
structured  the  state  program  approval 
process  to  assist  the  states  in  achieving 
primacy.  He  voluntarily  provided  his 
preliminary  views  on  the  adequacy  of 
each  state  program  to  identify  needed 
changes  and  to  allow  them  to  be  made 
without  penalty  to  the  state.  The 
Secretary  adopted  a  special  policy  to 
insure  that  communication  between  him 
and  the  states  remained  open  and 
iminhibited  at  all  times.  This  policy  was 
critical  to  avoiding  a  period  of  enforced 
silence  with  a  state  afier  the  close  of  the 
public  comment  period  on  its  program 
and  has  been  a  vital  part  of  the  program 
review  process  (see  77  FR  54444, 
September  19, 1979). 

The  Secretary  has  also  developed  in 
his  regulations  the  critical  ability  to 
approve  conditionally  a  state  program. 
Under  the  Secretary’s  regulations, 
conditional  approval  gives  full  primacy 
to  a  state  even  though  there  are  minor 
deficiencies  in  a  program.  This  power  is 
not  expressly  authorized  by  the  Act;  it 
was  adopted  through  the  Secretary’s 
rulemaking  authority  under  sections 
201(c),  503(b),  and  503(a)(7)  of  SMCRA. 
30  U.S.C.  1253(b),  and  1253(a)(7). 

The  Act  expressly  gives  the  Secretary 
only  two  options — to  approve  or 
disapprove  a  state  program.  Read 
literally,  the  Secretary  would  have  no 
flexibility;  he  would  have  to  approve 
those  programs  that  are  letter-perfect 
and  disapprove  all  others.  To  avoid  that 
result  and  in  recognition  of  the  difficulty 
of  developing  an  acceptable  program, 
the  Secretary  adopted  the  regulation 
providing  the  authority  to  approve 
conditionally  a  program. 

Conditional  approval  has  a  vital  effect 
for  programs  approved  in  the  Secretary’s 
initial  decision:  it  results  in  the 
implementation  of  the  permanent 
program  in  a  state  months  earlier  than 
might  otherwise  be  anticipated.  While 
this  may  not  be  significant  in  states  that 
already  have  comprehensive  surface 
mining  regulatory  programs,  in  many 
states  that  earlier  implementation  will 
initiate  a  much  higher  degree  of 
environmental  protection.  It  also 
implements  the  rights  SMCRA  provides 
to  citizens  to  participate  in  the 
regulation  of  surface  coal  mining 
through  soliciting  their  views  at  hearings 
and  meetings  and  enabling  them  to  file 
requests  to  designate  lands  as 
unsuitable  for  mining  if  they  are  fragile, 
historic,  critical  to  agriculture,  or  simply 
cannot  be  reclaimed  to  their  prior 
productive  capability. 


The  Secretary  considers  three  factors 
in  deciding  whether  a  program  qualifies 
for  conditional  approval.  First  is  the 
state’s  willingness  to  make  good  faith 
efforts  to  effect  the  necessary  changes. 
Without  the  state’s  commitment,  the 
option  of  conditional  approval  may  not 
be  used. 

Second,  no  part  of  the  program  can  be 
incomplete.  As  the  preamble  to  the 
regulations  says,  the  program,  even  with 
deficiencies,  must  “provide  for 
implementation  and  administration  for 
all  processes,  procedures,  and  systems 
required  by  the  Act  and  these 
relations”  (44  FR  14961).  That  is,  a 
state  must  be  able  to  operate  the  basic 
components  of  the  permanent  program: 
The  designation  process;  the  permit  and 
coal  exploration  systems;  the  bond  and 
insurance  requirements;  the 
performance  standards;  and  the 
inspection  and  enforcement  systems.  In 
adffition  there  must  be  a  functional 
regulatory  authority  to  implement  the 
other  parts  of  the  program.  If  some 
fundamental  component  is  missing, 
conditional  approval  may  not  be  used. 

Third,  the  deficiencies  must  be  minor. 
For  each  deficiency  or  group  of 
deficiencies,  the  Secretary  considers  the 
significance  of  the  deficiency  in  light  of 
the  particular  state  in  question. 

Examples  of  deficiencies  that  would  be 
minor  in  virtually  all  circumstances  are 
correction  of  clerical  errors  and 
resolution  of  ambiguities  through 
attorney  general’s  opinions,  revised 
regulations,  policy  statements,  changes 
in  the  narrative  or  the  side-by-side. 

Other  deficiencies  require  individual 
consideration.  An  example  of  a 
deficiency  that  would  most  likely  be 
major  would  be  a  failure  to  allow 
meaningful  public  participation  in  the 
permitting  process.  Although  this  would 
not  render  the  permit  system  incomplete 
because  permits  could  still  be  issued, 
the  lack  of  any  public  participation 
could  be  such  a  departure  fitim  a 
fundamental  pmpose  of  the  Act  that  the 
deficiency  would  most  likely  be  major. 

The  use  of  a  conditional  approval  is 
not  and  cannot  be  a  substitute  for  the 
adoption  of  an  adequate  program. 
Section  732.13(i)  of  Title  30  of  the 
regulations  gives  the  Secretary  little 
discretion  in  terminating  programs 
where  the  state,  in  the  Secretary’s  view, 
fails  to  fulfill  the  conditions.  *1110 
purpose  of  the  conditional  authority 
power  is  to  assist,  not  excuse,  states 
from  achieving  compliance  with 
SMCRA. 

Conditional  Approval 

As  indicated  under  “Secretary’s 
Findings,”  there  are  minor  deficiencies 
in  the  Utah  program  which  the  Secretary 


5912  Federal  Register  /  Vol.  46,  No.  13  /  Wednesday,  January  21,  1981  /  Rules  and  Regulations 


requires  be  corrected.  In  all  other 
respects,  the  Utah  program  meets  the 
criteria  for  approval.  The  deficiencies 
identified  in  prior  findings  are 
summarized  below. 

1.  A  regulation  which  prescribes 
standards  which  a  reduced  highwall 
must  achieve,  in  accord  with  Finding 
4(b].  Based  on  knowledge  of  current 
mining  activities  in  Utah  and  the  little,  if 
any,  potential  for  major  environmental 
problems  to  occur  before  adoption  of 
such  standards,  since  (1]  few,  if  any 
mines  are  scheduled  for  closure  and 
final  reclamation,  and  [2]  new 
operations  are  required  to  retain 
materials  necessary  to  grade  to 
approximate  original  contour,  the  effect 
of  the  delayed  promulgation  of  such 
standards  is  minimal. 

2.  A  regulation  which  applies  the 
exemption  from  the  use  of  sediment 
ponds  only  to  drainages  from  areas 
affected  by  surface  operations  and 
facilities  where  the  disturbed  surface 
drainage  area  within  the  total  disturbed 
surface  area  is  small  and  there  is  no 
mixture  of  surface  drainage  with  a 
discharge  from  underground  mine 
workings,  in  accord  with  Finding 
4(c)(viii).  All  underground  mines  in  Utah 
use  sediment  ponds  as  a  sedimentation 
control  measure  (Administrative  Record 
No.  168).  Further,  in  not  providing  the 
small  area  exemption,  the  probability  of 
a  mine  justifying  not  using 
sedimentation  ponds  to  meet  the 
effluent  standard  limitation  is  minimal. 
Finally,  the  Secretary’s  approval  is 
conditioned  upon  Utah  adopting 
revisions  to  its  regulations  before  the 
eight  month  permit  application  and 
review  deadline,  prescribed  by  Section 
506(a)  of  SMCRA  and  Section  40-10-9 
UCA  of  the  Utah  CMRA  and  30  CFR 
771,13  and  UMC/SMC  771.13, 

3.  A  regulation  which  requires  that 
upon  an  approved  transfer  of  a  well,  the 
transferor  is  secondarily  liable  for  the 
transferee’s  obligations  until  release  of 
the  bond  or  other  equivalent  guarantee 
for  the  area  in  which  the  well  is  located 
in  accord  with  Finding  4(c)  (xv).  While 
there  is  no  case  law  in  Utah  on 
secondary  liability  in  the  event  of 
transfer  of  water  wells,  the  state  does 
not  follow  normal  rules  of  liability.  For 
example,  in  the  area  of  negligence,  the 
Utah  Supreme  Court  stated  Aat: 

“  *  *  *  (Wje  have  indicated  our  agreement 
with  the  well  established  rule  that  where  one 
is  injured  by  the  concurrent  negligence  of  two 
wrongdoers  he  can  recover  from  either  or 
both;  and  this  includes  circumstances  where 
one  has  previously  created  a  dangerous 
condition,  which  combines  with  a  later  act  of 
negligence,  if  the  former  is  in  fact  a 
concurring  proximate  cause.”  (Footnote 
omitted.) 


Anderson  v.  Parson  Red-E-Mix  Paving  Co., 
24  Utah  2d  128,  467  P.  2d  45,  46  (1970) 

Accordingly,  it  follows  that  if  an 
operator  negligently  created  an 
attractive  nuisance  with  latent  defects 
by  drilling  a  water  well,  both  the 
operator  and  his  transferee  may  well  be 
held  liable  under  Utah  tort  law.  As  such, 
the  effect  of  Utah  not  having  a  specific 
regulatory  provision  prescribing 
secondary  liability  in  the  event  of  water 
well  transfer  is  minimal.  ’The  state  has 
agreed  to  correct  the  regulation  by  July 

1, 1981  as  part  of  the  Secretary’s 
conditional  approval  of  the  Utah 
program.  Further  the  likelihood  that  the 
State  will  approve  such  a  transfer  prior 
to  the  adoption  of  its  proposed 
regulatory  provision  for  this  requirement 
is  minjpial. 

4.  A  regulation  vvhich  prohibits  lifts 
for  valley  fills  greater  than  four  feet,  in 
accordance  with  Finding  4(c)(xx)(5)  and 
which  requires  federal  approval  for  the 
waiver  of  the  underdrain  requirement  in 
accordance  with  Finding  4(c)(xx)(4). 
Eighty  percent  of  the  permitted  mining 
operations  in  Utah  are  considered  to  be 
on  federal  lands.  The  Secretary  will 
have  to  approve  any  mine  plan  for  such 
operations.  Further,  there  are  currently 
no  pending  new  or  revised  permit 
applications  on  non-federal  land  that 
involve  valley  fills.  The  state  has  agreed 
to  correct  the  regulation  by  July  1, 1980 
as  part  of  the  Secretary’s  conditional 
approval  of  the  Utah  program. 

5.  A  regulation  which  provides  surface 
owner  protection  from  the  potential 
adverse  effects  of  subsidence,  in 
accordance  with  Finding  4(c)(xxix). 
Given  that  the  Utah  reg^ation  is 
deficient  on  only  one  of  three 
alternatives  available  to  the  operator, 
and  the  subsidence  control  measures 
must  be  approved  as  part  of  the 
permanent  program  permit,  it  is  highly 
unlikely  that  the  alternative  would 
result  in  any  adverse  affect  on  surface 
owners  or  resources,  before  the 
regulation  is  revised.  ’The  state  had 
agreed  to  correct  the  regulation  by  July 

1, 1981  as  part  of  the  Secretary’s 
conditional  approval  of  the  Utah 
program. 

6.  A  regulation  which  prohibits  the 
placement  of  certain  materials  on  the 
downslope  of  steep  slopes,  in 
accordance  with  Finding  4(c)(xxxi). 
Because  of  the  limited  waste  material 
from  underground  mines  and  the  need 
for  such  materials  to  construct  roads 
and  portal  embankments  in  steep  slope 
areas,  the  probability  of  any  material 
being  deposited  on  the  downslope,  out 
of  compliance,  is  negligible.  ’This  is 
reinforced  by  the  fact  ^at 
approximately  80%  of  the  mines  in  Utah 


are  on  federal  lands  and  must  comply 
with  the  prohibition  on  downslope 
placement  of  materials  under  the  interim 
cooperative  agreement.  The  state  has 
agreed  to  correct  the  regulation  by  July 

1, 1981  as  part  of  the  Secretary’s 
conditional  approval  of  the  Utah 
program. 

7.  A  regulation  that  requires 
monitoring,  as  a  possible  subsidence 
control  measure,  in  accord  with  Finding 
4(d)(ii).  Because  monitoring  is  only  one 
of  several  measures  that  may  be  taken 
to  reduce  the  likelihood  of  future 
subsidence,  from  nearby  mining,  it  is 
unlikely  that  this  option  will  be  used 
rather  than  the  others  available,  in  a 
subsidence  control  plan  approved  by  the 
state.  The  state  has  agreed  to  correct  the 
regulation  by  July  1, 1981  as  part  of  the 
Secretary’s  conditional  approval  of  the 
Utah  program.  As  this  date  precedes  the 
eight  month  permit  application 
submission  and  review  deadline 
prescribed  by  the  Act  and  the 
regulations,  it  is  highly  unlikely  a  permit 
will  be  approved  before  a  revised 
regulation  is  adopted. 

8.  A  statutory  amendment  that 
provides  for  a  Small  Operator 
Assistance  Program,  in  accord  with 
Finding  l(a)(i).  Utah  has  had  no 
operators  apply  for  assistance  under  the 
interim  federal  Small  Operator 
Assistance  Program,  hence  it  is  unlikely 
that  there  will  be  an  application  before 
an  amendment  can  be  adopted. 

9.  The  statutory  amendments 
correcting  errors,  in  accord  with  Finding 
(l)(a).  The  state  has  proposed  to  adopt 
corrections  to  the  noted  typographical 
errors.  The  state’s  recognition  of  these 
inconsistencies  insures  that  they  will 
have  no  impact  on  the  implementation 
of  the  law  and  the  state  program. 

10.  A  statutory  amendment  which 
only  allows  a  citizen  suit  against  the 
Secretary  in  a  federal  court  in  accord 
with  Finding  (l)(a).  The  state  has 
proposed  a  statutory  amendment 
correcting  this  inconsistency.  The  state’s 
corrective  action,  the  limited  probability 
that  such  a  suit  would  be  initiated 
before  adoption  of  the  amendment  and 
the  explicit  reservation,  hereby,  of  the 
right  of  the  Secretary  to  remove  to  a 
Federal  Court  any  suit  brought  against 
him  in  a  state  court,  result  in  little,  if 
any,  effect  of  the  deficiency. 

11.  A  statutory  amendment  which 
recognizes  “private”  mineral  estates,  in 
accord  with  Finding  4(d)(viii).  Based  on 
the  fact  that  the  state  has  proposed  such 
an  amendment,  and  the  fact  that  in 
Utah,  the  traditional  dominance  of  the 
mineral  estate  over  the  surface  estate 
with  respect  to  private  property  exists, 
there  will  be  little,  if  any,  effect  of  the 
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state’s  variance  before  adoption  of  the 
statutory  amendment. 

12.  Statutory  amendments  to  provide 
that  the  dates  for  the  determinations  for 
alluvial  valley  floors,  prime  farmlands, 
valid  existing  rights  and  substantial 
legal  and  financial  commitments  reflect 
the  dates  of  SMCRA,  in  accord  with 
Finding  (iKa).  Utah  submitted  on 
December  9, 1980,  housekeeping 
amendments  to  the  Utah  Legislative 
Drafting  Committee  to  meike  these 
statutory  dates  consistent  with  SMCRA, 
Utah’s  regulations  reflect  the  dates  of  30 
CFR  Chapter  VII  for  these  requirements. 
Based  on  the  fact  that  the  state  expects 
adoption  of  these  amendments  before 
the  eight  month  statutory  and  regulatory 
deadline  for  the  submission  and  review 
of  all  permit  applications,  effects  from 
the  statutory  date  differences  will  be 
denoted  or  absent.  Further,  a  condition 
of  the  Secretary’s  approval  is  that  the 
revisions  be  implemented  before  the 
eight  month  deadline,  which  for  Utah  is 
September  15, 1981. 

Given  the  nature  of  these  deficiencies 
and  their  magnitude  in  relation  to  all  the 
other  provisions  of  the  Utah  program, 
the  Secretary  of  the  Interior  has 
concluded  they  are  minor  deficiencies. 
Accordingly,  the  program  is  eligible  for 
conditional  approval  under  30  CFR 
732.13(i),  because: 

1.  The  deficiencies  are  of  such  a  size 
and  nature  as  to  render  no  part  of  the 
Utah  program  incomplete  since  all  other 
aspects  of  the  program  meet  the 
requirements  of  SMCRA  and  30  CFR 
Chapter  VII,  and  these  deficiendes, 
which  will  be  promptly  corrected,  will 
not  directly  affect  environmental 
performance  at  coal  mines; 

2.  Utah  has  initiated  and  is  actively 
proceeding  with  steps  to  correct  the 
deficiencies;  and 

3.  Utah  has  agreed,  by  letter  dated 
January  13, 1981,  to  correct  the 
regulation  deficiencies  by  July  1, 1981 
and  the  statutory  deficiencies  by 
December  1, 1981.  Accordingly,  the 
Secretary  is  conditionally  approving  the 
Utah  program.  This  approval  shall 
terminate  if  regulations  correcting  the 
deficiencies  are  not  enacted  by  July  1, 
1981,  or  if  state  legislation  correcting  the 
statutory  deficiencies  is  not  enacted  by 
December  1, 1981.  This  conditional 
approval  is  effective  January  21, 1981. 
Beginning  on  that  date,  the  Division  of 
Oil,  Gas  and  Mining  shall  be  deemed  the 
regulatory  authority  in  Utah  for  all 
surface  coal  mining  and  reclamation 
operations  and  for  ail  coal  exploration 
operations  on  non-federal  and  non- 
Indian  lands  in  Utah  shall  be  subject  to 
the  permanent  regulatory  program. 

On  non-federal  and  non-Indian  lands 
in  Utah,  the  permanent  regulatory 


program  consists  of  the  state  program  as 
approved  by  the  Secretary. 

On  federal  lands,  the  permanent 
regulatory  program  consists  of  the 
federal  rules  made  applicable  under  30 
CFR  Chapter  VII,  Subchapter  D,  Parts 
740-745.  In  addition,  in  accordance  with 
Section  523(a)  of  the  SMCRA.  30  U.S.C. 
1273(a],  the  federal  lands  program  in 
Utah  shall  include  the  requirements  of 
the  approved  Utah  permanent  regulatory 
program.  The  approved  state/federal 
cooperative  agreement  contained  in  30 
CFR  Part  211  will  terminate  within  120 
days  of  this  approval  of  the  Utah 
regulatory  program.  Utah  and  the 
Department  of  the  Interior  will  have  the 
opportunity  to  enter  a  revised 
cooperative  agreement  to  include  the 
requirements  of  the  approved  Utah 
permanent  regulatory  program. 

The  Secretary’s  approval  of  the  Utah 
program  relates  at  this  time  only  to  the 
permanent  regulatory  program  under 
Title  V  of  SMCRA.  The  approval  does 
not  constitute  approval  of  any 
provisions  related  to  implementation  of 
Title  IV  of  SMCRA,  the  abandoned  mine 
lands  reclamation  program.  In 
accordance  with  30  CFR  Part  884,  Utah 
may  submit  a  state  reclamation  plan 
now  that  its  permanent  program  has 
been  approved.  At  the  time  of  such  a 
submission,  ail  provisions  relating  to 
abandoned  mined  lands  reclamation 
will  be  revised  by  the  Department  of  the 
Interior. 

Public  and  Government  Agency 
Comments 

The  Secretary  received  several 
comments  from  the  public  on  Utah’s 
program.  There  were  no  comments 
concerning  outstanding  issues  by  any  of 
the  federal  agencies.  All  of  the 
comments  from  the  public  were 
reviewed  and  considered  by  the 
Secretary  in  making  the  decision  to 
conditionally  approve  the  Utah  program. 
The  Secretary  intends  to  publish  in  the 
Federal  Register  within  the  next  few 
days,  a  summary  of  the  comments 
received  and  his  disposition  of  each 
significant  issue  they  raise. 

Additional  Findings 

Thp  Secretary  has  determined  that, 
pursuant  to  Section  702(d}  of  SMCRA,  30 
U.S.C.  1292(d],  no  environmental  impact 
statement  need  be  prepared  on  this 
conditional  approval. 

The  Secretary  has  determined  that 
this  document  is  not  a  significant  rule 
under  E.0. 12044  or  43  CFR  Part  14,  and 
no  regulatory  analysis  is  being  prepared 
on  this  conditional  approval. 


Dated:  January  15, 1981. 

Joan  M.  Davenport, 

Assistant  Secretary  of  the  Interior  for  Energy 
and  Minerals. 

A  new  Part,  30  CFR  Part  944,  is  added 
to  Subchapter  T  to  read  as  follows; 

Part  944 — Utah 

Sea 

944.1  Scope. 

944.10  State  Regulatory  Program  Approval. 

944.11  Conditional  State  Rei^atory 
Program  ApprovaL 

944.12  Provisions  of  State  Regulatory 
Program  Disapproved  to  Comply  with  the 
Order  of  the  District  Cotul. 

Authority:  Sec.  503,  Pub.  L  95-87,  30  U.S.C. 
1253. 

§  944.1  Scope. 

This  part  contains  all  rules  applicable 
only  within  Utah  that  have  been 
adopted  under  the  Surface  Mining  and 
Reclamation  Act  of  1977. 

§  944.10  State  Regulatory  Program 
Approval. 

(a)  The  Utah  State  Program,  as 
submitted  on  March  3, 1980,  amended 
and  clarified  on  June  16  and  July  24. 

1980,  and  resubmitted  on  December  23, 
1980,  is  conditionally  approved,  effective 
January  21. 1981. 

(b)  Copies  of  the  approved  program, 
together  with  copies  of  the  letter  of  the 
Division  of  Oil,  Gas  and  Mining  agreeing 
to  the  conditions  in  30  CFR  944.11,  are 
available  at: 

Division  of  Oil,  Gas  and  Mining,  1588  West 
North  Temple,  Salt  Lake  City,  Utah  80441, 
Telephone:  (801)  533-5771. 

Office  of  Surface  Mining,  Bro(4cs  Towers. 
Room  2115, 1020  15th  Street,  Denver.  CO 
80202,  Telephone:  (303)  837-5421. 

Ofiice  of  Surface  Mining,  Interior  South 
Building,  Room  153, 1951  Constitution 
Avenue,  NW,  Washington,  DC  20240, 
Telephone:  (202)  343-4726. 

§944.11  Conditions  of  State  Regulatory 
Program  ApprovaL 

The  approval  of  the  state  program  is 
subject  to  the  following  conditions; 

(a)  The  approval  found  in  Section 
944.11  will  terminate  on  December  1, 
1981  unless  Utah  submits  to  the 
Secretary  by  the  date  copies  of  fully 
enacted  statutes  which  delete  the 
condition  in  Section  40-10-10(d]  UCA  of 
the  Utah  CMRA  which  limits  the  Small 
Operator  Assistance  Program  to  receipt 
of  funding  from  the  Office  of  Surface 
Mining,  to  be  consistent  with  Section 
517(c)  of  SMCRA,  or  otherwise  amends 
its  program  to  accomplish  the  same 
result. 

(b)  The  approval  in  §  944.11  will 
terminate  on  December  1, 1981  unless 
Utah  submits  to  the  Secretary  by  the 
date  copies  of  fully  enacted  statutes 
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revising  the  dates  for  the  following 
determinations  to  be  consistent  with  the 
dates  of  SMCRA,  or  otherwise  amends 
its  program  to  accomplish  the  same 
result: 

(1)  the  date  for  the  establishment  of 
the  "grandfathering”  date  of  alluvial 
valley  floors  under  Section  40-10- 
ll(2)(e)(ii)  UCA/Section  510(b)(5)(B)  of 
SMCRA 

(2)  the  dates  for  prime  farmland 
permit  application  requirements  under 
Section  40-10-11(4)  UCA/Section 
510(d)(2)  of  SMCRA. 

(3)  the  date  for  the  establishment  of 
valid  existing  rights  in  Section  40-10- 
24(4)  UCA/Section  522(e)  of  SMCRA. 

(4)  the  date  for  the  determination  of 
substantial  legal  and  bnancial 
commitments  in  Section  40-10-24(l)(e) 
UCA/SecUon  522(a)(6)  of  SMCRA. 

(c)  The  approval  in  §  944.11  will 
terminate  on  December  1, 1981  unless 
Utah  submits  to  the  Secretary  by  the 
date  copies  of  fully  executed  statutes 
correcting  the  errors  in  Sectiona  40-10- 
17(2)(j)(ii)(B)  UCA  and  40-10-16(4)  UCA 
to  be  consistent  with  Sections 
515(b)(10)pB)(u)  and  519(d)  of  SMCRA. 
or  otherwise  amends  its  program  to 
accomplish  the  same  result. 

(d)  The  approval  in  §  944.11  will 
terminate  on  December  1, 1981  unless 
Utah  submits  to  the  Secretary  by  the 
date  copies  of  fully  executed  statutes 
revising  the  jurisdiction  of  the  Utah 
courts  such  that  a  suit  against  the 
United  States  caimot  be  conducted  in  a 
state  court  but  only  in  a  federal  court 
under  Section  40-10-21  UCA  of  the  Utah 
CMRA,  to  be  consistent  with  Section  520 
of  SMCRA.  or  otherwise  amends  its 
program  to  accomplish  the  seune  result. 

(e)  The  approval  in  Section  944.11  will 
terminate  on  December  1, 1981  unless 
Utah  submits  to  the  Secretary  by  that 
date  copies  of  fully  enacted  statutes 
recognizing  “private”  mineral  estates 
under  Section  40-10-ll(f)  UCA  to  be 
consistent  with  Section  510(b)(6)  of 
SMCRA  or  otherwise  amends  its 
program  to  accomplish  the  same  result. 

(f)  The  approval  in  Section  944.11  will 
terminate  on  July  1, 1981  unless  Utah 
submits  to  the  Secretary  by  the  date 
copies  of  fully  enacted  regulations 
adopting  standards  for  the  reduction  of 
highwalls  in  UMC  817.101(b)(1)  to  be 
consistent  with  30  CFR  817.101  and 
Section  510  of  SMCRA,  or  otherwise 
amends  its  program  to  accomplish  the 
same  result. 

(g)  The  approval  in  Section  944.11  will 
terminate  on  July  1, 1981  unless  Utah 
submits  to  the  Secretary  by  the  date 
copies  of  fully  enacted  regiilations 
adopting  a  sediment  pond  exemption 
provision  in  UMC  817.42(a)(3)  consistent 
with  30  CFR  817.42(a)(3)(ii}(A),  or 


otherwise  amends  its  program  to 
accomplish  the  same  result. 

(h)  The  approval  in  §  944.11  will 
terminate  on  July  1, 1981  unless  Utah 
submits  to  the  Secretary,  by  that  date, 
copies  of  fully  enacted  regulations 
specifying  that  underdrains  are  required 
in  all  valley  fills  iinless  a  waiver  is 
granted  in  connection  with  an 
experimental  practice  approved  by 
OSM,  in  UMC  817.72(b)/SMC  816.72(c) 
and  specifying  lifts  for  valley  fills  will 
not  be  greater  than  four  feet,  or  less,  if 
required  by  the  regulatory  authority,  in 
UMC  817.72(c)/SMC  816.72(c)  consistent 
with  30  CFR  817.72(c),  Or  otherwise 
amends  its  program  to  accomplish  the 
same  result. 

(i)  The  approval  in  §  944.11  will 
terminate  on  July  1, 1981  unless  Utah 
submits  to  the  Secretary  by  the  date 
copies  of  fully  enacted  regulations 
adopting  well  transfer  liability 
provisions  in  UMC  817.53(c)  consistent 
with  30  CFR  817.53(c),  or  otherwise 
amends  its  program  to  accomplish  the 
same  result 

(j)  The  approval  in  §  944.11  will 
terminate  on  July  1, 1981  unless  Utah 
submits  to  the  Secretary  by  the  date 
copies  of  fully  enacted  regulations 
providing  for  surface  owner  protection 
fiom  the  potential  efiects  of  subsidence 
in  UMC  817.124(b)  (1)  and  (3)  consistent 
with  30  CFR  817.124(b)  (1)  and  (3).  or 
otherwise  amends  its  program  to 
accomplish  the  same  result. 

(k)  The  approval  in  §  944.11  will 
terminate  on  July  1, 1981  unless  Utah 
submits  to  the  Secretary  by  the  date 
copies  of  fully  enacted  regulations 
prohibiting  the  placement  of  certain 
materials  on  the  downslope  in  steep 
slope  areas  in  UMC  817.101(c)  consistent 
with  30  CFR  826.12(a),  or  otherwise 
amends  its  program  to  accomplish  the 
same  result. 

(l)  The  approval  in  §  944.11  will 
terminate  on  July  1, 1981  unless  Utah 
submits  to  the  Secretary  by  the  date 
copies  of  fully  enacted  regiilations 
which  allow  monitoring  as  a  subsidence 
control  measure  in  UMC  784.20(c)(3)(v) 
consistent  with  30  CFR  784.20(c)(3)(v),  or 
otherwise  amends  its  program  to 
accomplish  the  same  result. 

§  944. 1 2  Provisions  of  State  Regulatory 
Program  Disapproval  to  Comply  with  the 
Order  of  the  District  Court 

(a)  The  following  provisions  of  the 
Utah  permanent  regulatory  program 
submission  are  hereby  disapproved  to 
the  extent  indicated  in  compliance  with 
the  February  26, 1980,  May  16, 1980,  and 
August  15, 1980,  opinions  and  orders  of 
the  U.S.  District  Court  for  the  District  of 
Columbia  {In  re:  Permanent  Surface 


Mining  Regulation  Litigation  (Civ. 

Action  No.  79-1144)). 

(1)  Sections  UMC/SMC  700.5,  the 
definition  of  “mine  plan  area,”  and  the 
use  of  the  term  in  Parts  SMC  779,  SMC 
780,  UMC  783  and  UMC  784  to  the 
extent  that  they  require  information 
outside  the  permit  area  that  is  not 
specifically  articulated  in  Sections  507 
and  508  and  the  corresponding  Utah 
statutory  provisions  of  40-10-10  UCA. 

(2)  Sections  UMC/SMC  701.11(d)(1)  (i) 
and  (ii),  relating  to  exemptions  for 
existing  structiires,  to  the  extent  that  the 
exemptions  are  not  mandatory  after  the 
appropriate  findings  are  made. 

(3)  Sections  SMC/UMC  761.5(a)(2)(i), 
the  definitions  of  “valid  existing  rights,” 
to  the  extent  they  do  not  allow 
recognition  of  such  rights  an  operator 
may  claim  by  having  made  a  good  faith 
effort  to  obtain  all  permits  before  8/3/77 
as  stipulated  by  the  court’s  decision. 

(4)  Sections  SMC  761.11(c),  761.12(f)(1) 
and  UMC  761.11(a)(3)  and  .12(b)  to  the 
extent  that  they  prohibit  or  restrict 
mining  near  places  eligible  for  listing  on 
the  National  Register  of  Historic  Places, 
and  the  words  “or  a  statutory  or 
regulatory  responsibility  for”  in  UMC/ 
SMC  761.12(f)(1).  Further,  both 
provisions  are  disapproved  to  the  extent 
that  they  apply  to  privately  owned 
places  listed  on  the  National  Register  of 
Historic  Places  in  addition  to  publicly 
owned  places. 

(5)  Sections  UMC/SMC  776.11(b)(3), 
concerning  the  requirements  for  maps  of 
the  proposed  exploration  area. 

(6)  Sections  UMC/SMC  761.11(b)(5). 
concerning  the  requirements  that 
operators  explain  their  basis  for  the 
exploration  area  when  the  surface  is 
owned  by  a  person  other  than  the 
operator. 

(7)  Sections  SMC  779.20,  SMC  780.16, 
UMC  783.20,  and  UMC  784.21  requiring  a 
permit  application  to  contain  a  study  of 
fish  and  wildlife  and  to  include  a  fish 
and  wildlife  reclamation  plan. 

(8)  Sections  779.21  and  UMC  783.21  to 
the  extent  they  require  a  soil  survey  for 
lands  other  than  those  which  a 
reconnaissance  inspection  suggests  may 
be  prime  farmland. 

(9)  Sections  UMC/SMC  785.17(b)(3) 
and  SMC/UMC  823.14(c),  concerning 
excessive  soil  compaction,  pending 
OSM’s  promulgation  of  a  standard  for 
soil  compaction. 

(10)  Sections  SMC/UMC  785.17(b)(8). 
to  the  extent  that  they  require  prime 
farmland  reclamation  target  yields  to  be 
based  on  estimated  yields  under  a  high 
level  of  management  rather  than  a  level 
of  management  equivalent  to  that  used 
on  prime  farmlands  in  the  surrounding 
area. 
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(11)  Sections  UMC/SMC  785.19(d)(2) 
(iii)  and  (iv)  to  the  extent  that  the 
regulations  do  not  allow  an  analysis 
from  data  collected  over  a  period  of  less 
than  one  year  or  extrapolated  from 
existing  data  if  such  shorter  period  or 
extrapolation  process  is  sufficient  to 
enable  the  regulatory  authority  to  make 
a  determination  of  the  impact  of  the 
proposed  operation  on  the  hydrologic 
balance  of  the  area. 

(12)  Sections  UMC/SMC 
785.19(3)(l)(ii)  insofar  as  the  regulations 
do  not  allow  negligible  farmland 
interruption  and  undeveloped  range 
lands  as  exclusions  to  the  hydrologic 
requirements  of  Section  40-10-ll(2)(e) 
UCA  of  the  Utah  statute. 

(13)  Sections  UMC/SMC  785.19(e)(2) 
insofar  as  they  prohibit  mining  when  the 
mining  would  create  a  negligible  impact 
on  the  farm’s  productive  capacity. 

(14)  Sections  SMC/UMC  805.13(d)  to 
the  extent  that  the  exception  the 
regulatory  authority  may  grant  might  be 
from  all  of  Section  816. 

(15)  Sections  UMC/SMC 
806.12(e)(6)(iii),  (g)(7)(iii)  to  the  extent 
they  require  cessation  of  operations 
upon  the  insolvency  of  a  surety. 

(16)  Sections  UMC/SMC  807.11(e)  to 
the  extent  they  fail  to  provide  for 
citizens’  access  to  the  mine  site  for 
performance  bond  release. 

(17)  Sections  UMC/SMC  808.12(c)  to 
the  extent  that  they  limit  bond  liability 
to  protection  of  the  hydrologic  balance. 

(18)  Sections  UMC/SMC  808.14(b)  to 
the  extent  they  allow  the  regulatoi'y 
authority  to  forfeit  and  keep  the  entire 
amount  of  a  bond  where  the  entire 
amount  is  not  needed  to  complete  a 
reclamation  plan. 

(19)  Sections  SMC  816.42  (a)(1)  and 
(a)(7)  to  the  extent  they  apply  effluent 
limitation  standards  to  the  reclamation 
phase  of  a  surface  coal  mining 
operation. 

(20)  Sections  SMC  816.42(b)  and  UMC 
817.42(b),  relating  to  effluent  standard 
exemptions  during  major  storm  periods, 
pending  OSM’s  promulgation  of  new 
sediment  removal  regulations. 

(21)  SecUons  SMC  816.46(b)  and  UMC 
817.46(b),  concerning  sediment  storage 
volume  in  sediment  ponds,  pending 
OSM’s  promulgation  of  new 
requirements. 

(22)  Sections  SMC  816.46(c)  and  UMC 
817.16.46(c),  concerning  detention  time 
for  water  in  sediment  ponds,  pending 
OSM’s  promulgation  of  new 
requirements. 

(23)  Sections  SMC  816.46(d)  and  UMC 
817.46(d)  to  the  extent  they  require 
dewatering  devices  to  have  a  discharge 
rate  to  achieve  and  maintain  the 
theoretical  detention  time  for  sediment 
ponds. 


(24)  Sections  SMC  816.46(h)  and 
817.46(h),  concerning  sediment  removal 
from  sediment  ponds,  pending  OSM’s 
promulgation  of  rules. 

(25)  Sections  SMC  816.65(f),  requiring 
special  approval  prior  to  blasting  within 
1,000  feet  of  certain  buildings  and  500 
feet  of  other  facilities  and  which 
restricts  blasting  at  distances  greater 
than  300  feet 

(26)  Sections  UMC  817.95  and  SMC 
816.95,  concerning  air  resources 
protection,  to  the  extent  the  control 
measures  eniunerated  for  control  of 
fugitive  dust  are  not  directly  related  to 
control  of  soil  erosion. 

(27)  Sections  SMC  816.115  and  UMC 
817.115  to  the  extent  they  require  an 
operator  who  proposes  range  or  pasture 
as  the  post-mining  land  use  to  actually 
use  the  land  for  grazing  for  the  last  two 
years  of  bond  liability. 

(28)  Sections  UMC  817.116(b)  and 
SMC  816.116(b)  to  the  extent  that  they 
state  that  an  operator’s  responsibility 
for  successful  revegetation  does  not 
begin  until  the  vegetation  reaches  90 
percent  of  the  natural  cover  in  the  area. 

(29)  Sections  SMC  816.133(b)(1)  and 
UMC  817.133(b)(1)  to  the  extent  they  do 
not  allow  restoration  of  lands  to  the 
conditions  they  were  capable  of 
supporting  prior  to  any  mining. 

(30)  Sections  SMC  816.133(c)  and 
UMC  817.133(c)  to  the  extent  they 
require  an  operator  to  provide  "letters  of 
commitment’’  for  proposed  leind  use 
changes  or  for  proposed  cropland  use. 

(31)  Sections  UMC/SMC  823.11(c), 
823.15(b),  and  823.15(c)  to  the  extent 
they  require  an  operator  on  prime 
far^and  to  actually  return  die  land  to 
crop  production.  The  land  needs  only  to 
be  “capable”  of  supporting  the 
designated  use. 

(32)  Sections  UMC/SMC  845.13  and 
845.14  to  the  extent  they  impose  a  civil 
penalty  point  system. 

(33)  Sections  UMC  783.25(c),  (h),  and 
(i)  to  the  extent  that  they  require  cross 
sections,  maps  and  plans  as  part  of  the 
information  requisite  of  an  underground 
permit  application. 

(34)  Section  UMC  817.54  to  the  extent 
that  it  requires  an  undergroimd  operator 
to  replace  the  water  supply  of 
landowners  if  the  operation 
contaminates,  diminishes  or  interrupts 
the  supply. 

(35)  Sections  UMC/SMC  823  to  the 
extent  that  they  do  not  allow  an 
exemption  to  the  performance  standards 
of  operations  on  prime  farmlands  for 
surface  facilities  used  over  extended 
periods  of  time  but  which  effect  a 
minimal  amount  of  land. 

(b)  The  court  suspended  the 
requirements  of  30  CFR  816.83(a)  and  30 
CFR  817.83(a)  to  the  extent  that  they 


would  preclude  an  exemption  &om  the 
underdrain  requirements  for  coal 
processing  waste  banks  where  an 
operator  could  demonstrate  that  an 
alternative  to  the  required  subdrainage 
system  would  ensure  structural  integrity 
of  the  waste  bank  and  protection  of 
ground  or  surface  water  quality.  The 
Utah  regulations  SMC  816.83(a)  (1)  and 
(2)  and  UMC  817.83(a)  (1)  and  (2) 
provide  for  the  exemption,  as  speciffed 
by  the  Court.  Nevetheless,  Utah's 
provisions  for  water  control  measures 
for  coal  processing  waste  banks  would 
be  disapproved  to  comply  with  the 
court’s  order.  UMC  817.102  insofar  as 
these  sections  do  not  provide  some 
flexibility  for  settled  ^s  that  have 
become  stabilized  and  revegetated. 

(FR  Doc.  n-20Sl  Filed  1-19-61;  8:45  am] 

BI  LUNG  CODE  4310-OS-H 


30  CFR  Part  948 

Conditional  Approval  of  the 
Permanent  Program  Submission  From 
the  State  of  West  Virginia  Under  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

action:  Final  rule. 


SUMMARY:  The  State  of  West  Virginia 
resubmitted  to  the  Department  of  the 
Interior  its  proposed  permanent 
regulatory  program  under  ffie  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA),  following  an  initial 
approval  in  part  and  disapproval  in  part, 
liie  notice  announcing  the  initial 
decision  was  published  in  the  Federal 
Register  on  October  20, 1980  (45  FR 
69249-69271).  The  purpose  of  the 
resubmission  is  to  demonstrate  the 
State’s  intent  and  capability  to 
administer  and  enforce  the  provisions  of 
SMCRA  and  the  permanent  regulatory ' 
program  regulations.  30  CFR  Chapter 

vn. 

After  providing  opportunities  for 
public  comment  and  conducting  a 
thorough  review  of  the  complete 
program  submission,  the  Secretary  of 
the  Interior  has  determined  that  the 
West  Virginia  program  meets  the 
requirements  of  SMCRA  and  the  Federal 
permanent  program  regulations  except 
for  minor  deficiencies  discussed  below. 
Accordingly,  the  Secretary  of  the 
Interior  has  conditionally  approved  the 
West  Virginia  program. 

A  new  Part  948  is  being  added  to  30 
CFR  Chapter  Vn  to  implement  this 
decision. 
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EFFECTIVE  DATE:  This  approval  is 
effective  January  21, 1981.  This 
conditional  approval  will  terminate  as 
specified  in  30  CFR  948.11  unless  the 
deficiencies  identified  below  have  been 
corrected  in  accordemce  with  the  dates 
specified  in  30  CFR  948.11,  adopted 
below. 

ADDRESSES:  Copies  of  the  West  Virginia 
program  and  the  administrative  record 
on  the  West  Virginia  program,  including 
the  letter  from  the  West  Virginia 
Department  of  Natural  Resources 
agreeing  to  correct  the  deficiencies 
which  resulted  in  the  conditional 
approval,  are  available  for  public 
inspection  and  copying  during  business 
hours  at: 

Office  of  Surface  Mining,  Reclamation 
and  Enforcement,  Region  I,  603  Morris 
Street,  Charleston,  West  Virginia 
25301,  Phone:  (304)  342-8125. 

West  Virginia  Department  of  Natural 
Resources,  Division  of  Reclamation, 
Room  322, 1800  Washington  Street, 
East,  Charleston,  West  Virginia  25305, 
Phone:  (304)  348-3267. 

Office  of  Surface  Mining,  Reclamation 
and  Enforcement,  U.S.  Department  of 
the  Interior,  South  Building,  Room  153, 
1951  Constitution  Avenue,  NW., 
Washington,  D.C.  20240,  Phone:  (202) 
343-4728. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carl  C.  dose,  Assistant  Director,  State 
and  Federal  Programs,  Office  of 
Surface  Mining,  Reclamation  and 
Enforcement,  U.S.  Department  of  the 
Interior,  South  Building,  1951 
Constitution  Avenue,  NW., 
Washington,  D.C.  20240,  Phone:  (202) 
343-4225. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  general  background  on  the 
permanent  program,  the  general 
background  on  the  state  program 
approval  process,  and  the  background 
on  the  West  Virginia  program 
submission  were  discussed  in  the  initial 
decision  published  in  the  Federal 
Register  on  October  20, 1980  (45  FR 
69249-69271).  Also,  in  that  notice  the 
Secretary  announced  his  partial 
approval  and  partial  disapproval  of  the 
West  Virginia  program.  Tlie 
disapproved  rules  and  legislative 
provisions  were  disapproved  because; 
U)  the  draft  regulations  submitted  on 
June  16, 1980,  had  not  been  promulgated 
before  the  104th  day  after  program 
submission,  as  required  by  30  CFR 
732.11,  and  (2)  the  legislative  provisions 
identified  as  deficient  in  the  October  20, 
1980,  Federal  Register  notice  were 
inconsistent  with  SMCRA  and  the 
regulations  promulgated  thereunder. 


Under  30  CFR  732.13(f),  West  Virginia 
had  60  days  horn  the  date  of  partial 
disapproval  (October  20, 1980)  to 
resubmit  a  re\'ised  program.  Thus,  the 
period  allowed  for  resubmission  ended 
December  19, 1980. 

On  December  19, 1980,  West  Virginia 
resubmitted  its  program,  which  contains 
proposed  statutory'  amendments  and 
regulations.  Announcement  of  West 
Virginia's  resubmission  was  made  in 
newspapers  of  general  circulation 
within  the  State  of  West  Virginia  and 
published  in  the  Federal  Register  on 
December  19, 1980  (45  FR  83544-83546). 

A  public  comment  period  extending 
until  January  6. 1981,  was  announced  in 
the  December  19  notice.  A  public 
hearing  on  the  resubmission  was  also 
announced  in  that  notice.  The  hearing 
was  held  in  Charleston,  West  Virginia 
on  January  5. 1981.  In  response  to  a 
request  from  a  mining  industry 
organization,  the  comment  period  was 
extended  until  January  9, 1981.  This 
extension  was  announced  in  the  Federal 
Register  on  January  6, 1981,  (46  FR  1311). 
The  resubmission  public  comment 
period  ended  at  4:00  p.m.  on  January  9, 
1981.  Public  disclosure  of  comments  by 
Federal  agencies  was  made  on  January 
15, 1981,  in  the  Federal  Register  (46  FR 
3560). 

The  Regional  Director  completed  his 
program  review  on  January  12, 1981,  and 
forwarded  the  public  hearing 
transcripts,  ivritten  presentations,  and 
copies  of  all  comments  to  the  Director 
together  with  a  recommendation  that  the 
program  be  conditionally  approved. 

On  January  15. 1981,  the  Director 
recommended  to  the  Secretary  that  the 
West  Virginia  program  be  conditionally 
approved. 

On  January  14, 1981,  the 
Administrator  of  the  Environmental 
Protection  Agency  transmitted  his 
written  concurrence  on  approval  of  the 
West  Virginia  program. 

The  basis  and  purpose  statement  for 
the  Secretary’s  decision  to  conditionally 
approve  West  Virginia's  program 
consists  of  this  notice,  the  other  Federal 
Register  notice  cited  above,  and  the 
October  20, 1980,  Federal  Register  notice 
announcing  the  Secretary’s  initial 
decision.  I^roughout  the  remainder  of 
this  notice,  the  term  “West  Virginia 
program"  or  “West  Virginia  submission” 
is  used  to  mean  the  resubmission 
together  with  those  parts  of  the  original 
partially  approved  on  October  20, 1980. 
The  term  “State  Regulation”  or  “West 
Virginia  Regulation”  refers  to  the 
regulations  (Sections  2-16)  submitted  by 
West  Virginia  as  part  of  the  December 
19  resubmission.  The  term  “Technical 
Handbook”  refers  to  the  Technical 
Handbook  which  is  referred  to  and 


incorporated  as  part  of  the  State’s 
regulations.  The  term  “December  30, 
1980,  meeting”  refers  to  a  meeting  held 
between  OSM  and  the  West  Virginia 
Department  of  Natural  Resources  (DNR) 
(Administrative  Record  No.  WV  313). 
The  purpose  of  the  meeting  was  to 
discuss  apparent  deficiencies  which  had 
been  found  in  the  State  program 
submission. 

The  Secretary’s  Findings  below  are 
organized  to  follow  the  order  set  forth  in 
Sections  503  of  SMCRA  and  30  CFR 
732.15,  respectively.  These  sections 
specify  the  findings  which  the  Secretary 
must  make  before  he  may  approve  a 
regulatory  program.  Where  appropriate, 
the  reader  is  referred  to  specific 
paragraphs  in  the  October  20, 1980, 
Federal  Register  notice  for  a  complete 
discussion  of  the  issues. 

B.  Secretary’s  Findings 
Finding  1 

The  Secretary  finds  that  Chapter  20, 
Article  6  of  the  Code  of  West  Virginia, 
known  as  the  West  Virginia  Surface 
Coal  Mining  and  Reclamation  Act  (WV 
SCMRA),  and  the  West  Virginia 
Administrative  Procedures  Act  provide, 
except  as  noted  in  subsequent  Findings, 
for  the  regulation  of  surface  coal  mining 
and  reclamation  operations  on  non- 
Indian  and  non-federal  lands  in  West 
Virginia  in  accordance  with  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA). 

This  finding  is  based  on  the 
requirements  of  Section  503(a)(1)  of 
SMCRA  [30  U.S.C.  1253(a)(1)].  Analysis 
of  the  issues  underlying  this  finding  is 
found  in  Findings  12  through  30,  below. 

Finding  2 

The  Secretary  finds  that  the  WV 
SCMRA  provides,  except  as  noted  in 
subsequent  Findings,  sanctions  for 
violations  of  West  Virginia  laws, 
regulations  or  conditions  of  permits 
concerning  surface  coal  mining  and 
reclamation  operations  and  that  these 
sanctions  meet,  except  as  notqd  in 
subsequent  Findings,  the  requirements 
of  SMCRA,  including  civil  and  criminal 
actions,  forfeiture  of  bonds,  revocation 
of  permits,  withholding  of  permits,  and 
the  issuance  of  cessation  orders  by  the 
Department  of  Natural  Resources  or  its 
inspectors. 

This  finding  is  based  on  the 
requirements  of  Section  503(a)(2)  of 
SMCRA  [30  U.S.C.  1253(a)(2)].  Analysis 
of  the  issues  underlying  this  finding  is 
found  in  Findings  18, 19.  and  20,  below. 

Finding  3 

The  Secretary  finds  that  the 
Department  of  Natural  Resources  has 
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demonstrated  that  it  has  sulHcient 
administrative  and  technical  personnel 
and  funds  to  enable  West  Virginia  to 
regulate  surface  coal  mining  and 
reclamation  operations  in  accordance 
with  the  requirements  of  SMCRA. 

This  finding  is  based  on  the 
requirements  of  Section  503(a](3]  of 
SMCRA  [30  U.S.C.  1253(a)(3)].  An 
analysis  of  the  issues  underlying  this 
finding  is  foimd  in  Finding  30,  below. 

Finding  4 

The  Secretary  finds  that  West 
Virginia  law  provides,  except  as  noted 
below,  for  the  effective  implementation, 
maintenance,  and  enforcement  of  a 
permit  system  that  meets  the 
requirements  of  SMCRA  for  the 
regulation  of  surface  coal  mining  and  - 
reclamation  operations  on  non-Indi€Ui 
and  non-federal  lands  within  West 
Virginia. 

This  finding  is  based  on  the 
requirements  of  Section  503(a](4]  of 
SMCRA  [30  U.S.C.  1253(a)(4)].  An 
analysis  of  the  issues  underlying  this 
finding  is  found  in  Finding  14,  below. 

Finding  5 

The  Secretary  finds  that  West 
Virginia  has  established  a  process  for 
the  designation  of  areas  as  unsuitable 
for  surface  coal  mining  in  accordance 
with  Section  522  of  SMCRA. 

This  finding  is  based  on  the 
requirements  of  Section  503(a)(5)  of 
SMCRA  [30  U.S.C.  1253(a)(5)].  An 
analysis  of  the  issues  underlying  this 
finding  is  found  in  Finding  21.  below. 

Finding  6 

The  Secretary  finds  that  West 
Virginia  has  established,  for  the  purpose 
of  avoiding  duplication,  a  process  for 
coordinating  the  review  and  issuance  of 
permits  for  surface  coal  mining  and 
reclamation  operations  with  other 
federal  and  State  permit  processes 
applicable  to  the  proposed  operations. 

This  finding  is  based  on  the 
requirements  of  Section  503(a)(6)  of 
SMCRA  [30  U.S.C.  1253(a)(6)].  An 
analysis  of  the  issues  underlying  this 
finding  is  found  in  Findings  13  and  14, 
below. 

Finding  7 

The  Secretary  finds  that  West 
Virginia  has  enacted  a  statute  and 
regulations,  except  as  noted  in 
subsequent  Findings,  consistent  with 
regulations  issued  pursuant  to  SMCRA. 

This  finding  is  based  on  the 
requirements  of  Section  503(a)(7)  of 
SMCRA  [30  U.S.C.  1253(a)(7)]. 

West  Virginia  has  developed  and 
submitted  with  the  material  provided  on 
December  19, 1980,  revised  regulations 


to  implement  the  WV  SCMRA.  These 
regulations  are  being  enacted  as 
temporeiry  rules  concurrent  with  the 
decision  announced  in  this  notice.  This 
action  is  consistent  with  the 
requirements  of  SMCRA  in.  that  West 
Virginia  has  all  necessary  authority  to 
enforce  a  permanent  regulatory  program 
at  the  time  approval  by  the  Secretary  is 
effective.  See  State  Administrative  ' 
Procedures  Act  Section  29A-3-14 
(Temporary  Rules). 

Finding  8 

The  Secretary  has,  through  OSM, 
solicited  and  publicly  disclosed  the 
views  of  the  Administrator  of  the 
Environmental  Protection  Agency,  the 
Secretary  of  Agriculture,  and  the  heads 
of  other  federal  agencies  concerned  with 
or  having  special  expertise  pertinent  to 
the  proposed  program. 

This  finding  is  based  on  the 
requirements  of  Section  503(b)(l]  of 
SMCRA  [30  U.S.C.  1253(b)(l]]  and  on  the 
information  contained  in  a  Federal 
Register  notice  published  January  15, 

1981  (46  FR  3560).  This  notice  identified 
the  federal  agencies  from  which 
comments  were  solicited,  the  agencies 
which  responded  and  the  offices  of  OSM 
and  the  West  Virginia  Department  of 
Natural  Resources  at  which  copies  of 
the  comments  were  made  available. 

Finding  9 

The  Secretary  has  obtained  the 
written  concurrence  of  the 
Administrator  of  the  Environmental 
Protection  Agency  with  respect  to  those 
aspects  of  the  West  Virginia  program 
which  relate  to  air  or  water  quality 
standards  promulgated  under  the 
authority  of  the  Clean  Water  Act,  as 
amended  (33  U.S.C.  1151-1175)  and  the 
Clean  Air  Act,  as  amended  (42  U.S.C. 
1857  et  seq.). 

This  finding  is  based  on  the 
requirements  of  Section  503(b)(2)  of 
SMCRA  [30  U.S.C.  1253(b)(2)]«nd  on  the 
letter  transmitted  by  the  AdiWistrator 
of  EPA  to  the  Secretary  on  January  14. 
1981.  A  copy  of  this  letter  has  been 
placed  in  the  West  Virginia 
Administrative  Record. 

Finding  10 

The  Secretary,  through  the  OSM 
Regional  Director  for  Region  I,  held  a 
public  meeting  in  Charleston,  West 
Virginia,  on  April  9, 1980,  to  discuss  the 
completeness  of  the  West  Virginia 
program  submission,  and  held  public 
hearings  in  Morgantown,  West  Virginia 
on  July  14, 1980,  and  in  Charleston,  West 
Virginia  on  July  14, 1980,  and  January  5, 
1981,  to  solicit  public  comments  on  the 
substance  of  the  West  Virginia  program 
submission. 


This  finding  is  based  on  the 
requirements  of  Section  503(b)(3)  of 
SMCRA  [30  U.S.C.  1253(b)(3)l. 

Finding  11 

The  Secretary  finds  that  the  State  of 
West  Virginia  has  the  legal  authority 
and  has  demonstrated  that  it  has 
sufficient  qualified  personnel  necessary 
for  the  enforcement  of  the 
environmental  protection  standards  of 
SMCRA  and  30  CFR  Chapter  Vn. 

This  finding  is  based  on  the 
requirements  of  Section  503(b)(4)  of 
SMCRA  [30  U.S.C.  1253(b)(4)].  Analysis 
of  the  issues  underlying  tUs  finding  is 
foimd  in  Findings  12  though  30,  below. 

Finding  12 

The  Secretary  finds  that  the  West 
Virginia  progreun  provides,  except  as 
noted  below,  for  West  Virginia  to  carry 
out  the  provisions  and  meet  the 
purposes  of  SMCRA  and  30  CFR 
Chapter  Vn. 

This  finding  is  made  under  the 
requirements  of  the  first  half  of  30  CFR 
732.15(a].  Analysis  of  the  issues 
underlying  this  finding  is  found 
throughout  this  Feder^  Register  notice. 
Additional  issues  which  arose  during 
review  of  the  program  are  as  follows. 

12.1  As  discussed  in  Finding  12.2  of 
the  October  20  Federal  Register  notice. 
Section  ai-6-3(t)  of  the  W'V  SCMRA 
defines  "surface  mining”  in  such  a  way 
that  it  could  be  interpreted  to  exempt 
certain  permanent  facilities  which 
would  be  considered  "surface  coal 
mining  operations"  under  Section 
701(28)  of  SMCRA.  However,  in 
Regulation  Section  8A.05,  the  State 
defines  the  permanent  facilities  which 
will  not  be  subject  to  regulation  under 
the  State  program.  The  regulation 
provides  that  the  operator  must  show 
the  location  of  the  facility  eind  his  or  her 
nearest  permit  area;  must  describe  the 
use  proposed  for  the  facility  during 
mining  and  its  proposed  use  after  mining 
as  well  as  its  present  use;  and  must 
submit  a  verified  statement  that  the 
facility  will  not  be  directly  involved  in 
the  extraction,  loading,  storage  or 
processing  of  coal.  This  regulation 
clarifies  that  the  State  statute  is 
designed  to  exclude  only  offices  and 
other  permanent  facilities  not  within  the 
permit  area.  The  Secretary  finds  that 
this  clarification  is  consistent  with  the 
federal  definition  of  surface  coal  mining 
operations. 

12.2  Section  20-6-10(a)(13)(H)  of 
West  Virginia’s  statute  provides  that  a 
surface  mining  permit  application  must 
contain  maps  depicting  the  location  of 
any  "significant  aquifers,"  while  Section 
507(b](14]  of  SMCl^  requires  that  these 
maps  reveal  the  location  of  aquifers. 
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without  the  qualifying  adjective 
“significant.”  However,  West  Virginia 
Regulation  Section  2.108  defines 
“significant  aquifer”  consistent  with  the 
30  CFR  701.5  definition  of  “aquifer.” 
Therefore.  West  Virginia’s  provision  is 
equivalent  to  the  federal  provision. 

12.3  Under  30  CFR  701.5,  the 
definition  of  “prime  farmland”  includes 
the  phrase  “historically  used  for 
cropland,”  which  in  turn  is  defined  to 
include  land  that  has  been  used  for 
cropland  for  any  five  years  or  more  out 
of  the  ten  years  preceding  the 
acquisition  of  the  land  for  the  purpose  of 
mining  or  resale  for  mining.  Section 
4G.03a.  of  West  Virginia’s  Regulations 
specifies  five  years  out  of  the  twenty 
years  before  die  date  of  the  permit 
application,  rather  than  the  date  of 
acquisition.  However,  it  also  provides 
that  for  lands  obtained  after  die  passage 
of  the  West  Virginia  statute  and  retired 
from  farming,  the  twenty  years  shall  be 
calculated,  using  as  an  ending  date,  the 
date  of  acquisition  for  the  purpose  of 
mining.  Thus,  prime  farmland  bought  for 
mining  purposes  cannot  be  exempted 
from  the  special  requirements  applicable 
to  prime  farmlands  by  actions  of  the 
purchaser  to  retire  the  land  from 
farming.  West  Virginia’s  provision  is 
consistent  with  the  federal  provision. 

12.4  West  Virginia  defines  “valid 
existing  rights”  in  State  Regulation 
Section  2.131  to  include  people  who 
were  mining  coal  as  of  August  2, 1977, 
people  who  had  made  a  good  faith  effort 
to  obtain  all  necessary  permits  by  that 
date  and  people  whose  property  rights 
would  be  unconstitutionally  taken 
without  compensation  by  the 
prohibitions  of  Section  22[d)  of  the  State 
statute  if  they  were  not  deemed  to 
possess  valid  existing  rights. 

The  federal  requirements  are  different 
in  several  respects.  First,  under  Section 
522(e)  of  SMCRA  and  30  CFR  761.11, 
operations  which  existed  on  August  3, 
1977,  are  exempt  from  the  prohibitions 
of  Section  522(e].  The  Secretary 
interprets  the  language  of  State 
Regulation  Section  2.131  which  refers  to 
persons  mining  coal  on  August  2, 1977, 
as  having  the  same  meaning  as  the 
federal  provisions;  that  is,  he  assumes 
that  West  Virginia  means  only  to 
exempt  such  persons  with  regard  to  the 
particular  operation  which  existed  on 
August  2, 1977,  and  not  to  create  an 
across-the-board  exemption  covering 
any  operation  connected  with  a  person 
who  was  mining  coal  anywhere  on 
August  2, 1977. 

The  second  difference  between  the 
West  Virginia  and  federal  definitions  of 
valid  existing  rights  is  that  the  State 
refers  to  a  good  faith  effort  to  obtain  all 
permits  wltile  the  federal  rule  originally 


required  that  such  permits  be  actually 
issued.  However,  the  court  in  Round  I  of 
In  re:  Permanent  Surface  Mining 
Regulation  Litigation,  Civil  Action  No. 
79-1144  (D.D.C.,  February  26. 1980)  at 
page  20  held  that  a  good  faith  effort 
should  suffice  to  meet  the  all  permits 
test,  and  the  Secretary  is  revising  his 
rule  accordingly.  He  assumes  that  West 
Virginia  will  interpret  its  good  faith 
language  consistent  with  the  court’s 
opinion.  When  the  Secretary  issues  a 
final  rule  implementing  the  court’s 
opinion,  the  State  will,  if  necessary, 
have  an  opportunity  to  demonstrate  that 
its  interpretation  of  the  good  faith 
language  is  consistent  with  such  a  final 
rule. 

The  third  difference  between  the  State 
and  federal  definitions  of  valid  existing 
rights  is  that  the  State  definition  refers 
to  persons  whose  rights  would  be 
unconstitutionally  taken  unless  they 
were  treated  as  having  valid  existing 
rights.  This  concept  is  consistent  with 
the  federal  provision.  As  discussed  in 
the  preamble  to  the  federal  rule,  (44  FR 
14992,  March  13, 1979),  the  Secretary 
believes  that  the  purpose  of  the  valid 
existing  rights  language  in  Section  522(e) 
of  SMCRA  is  to  avoid  unconstitutional 
takings,  and  the  federal  definition  of 
valid  existing  rights  is  designed  to 
protect  those  rights.  Further,  meeting  the 
requirements  in  30  CFR  761.5  is  not  the 
only  way  to  establish  valid  existing 
rights,  as  “VER  must  be  applied  on  a 
case-by-case  basis,  except  that  there 
should  be  no  question  about  the 
presence  of  VER  where  an  applicant  had 
all  permits  for  the  area  as  of  August  3. 
1977”  (44  FR  14993,  March  13, 1979).  As 
discussed  in  the  meeting  of  December 
30, 1980,  West  Virginia’s  rule  is  intended 
to  mean  that  the  Department  of  Natural 
Resources  could  determine  that  an 
applicant  has  valid  existing  rights  only 
where  it  finds  that  he  or  she  meets  one 
of  the  first  two  criteria  of  the  State’s 
definition.  If  the  DNR  is  unable  to  make 
such  a  finding,  the  applicant  would  have 
the  option  of  asking  a  court  to  make  the 
determination  under  the  third  criterion 
that  he  or  she  has  valid  existing  rights 
because  the  designation  would 
otherwise  be  an  unconstitutional  taking. 
The  State  does  not  believe  that  the  DNR 
is  legally  authorized  to  make  this 
consitutional  determination.  Thus,  the 
third  provision  under  State  Regulation 
2.131  would  come  into  play  only  after  a 
judicial  determination  had  been  made 
that  the  individual  would  suffer  an 
unconstitutional  taking  of  property 
unless  VER  was  granted.  ’The  Secretary 
finds  that  West  Virginia’s  definition  is 
consistent  with  the  federal 
requirements. 


Finding  13 

The  Secretary  finds  that  the 
Department  of  Natural  Resources  has, 
except  as  noted  below,  the  authority 
under  West  Virginia  laws  to  implement, 
administer,  and  enforce  applicable 
requirements  consistent  with  30  CFR 
Chapter  VII,  Subchapter  K  (performance 
standards)  and  the  West  Virginia 
program  includes,  provisions  adequate 
to  do  so,  with  the  exceptions  noted 
below.  This  finding  is  made  under  the 
requirements  of  30  CFR  732.15(b)(1).* 

West  Virginia  incorporate  provisions 
corresponding  to  Sections  515  and  516  of 
SMCRA  and  the  provisions  of 
Subchapter  K  of  30  CFR  Chapter  VII  in 
Sections  13  and  14  of  Chapter  20,  Article 
6  of  the  Code  of  W'est  Virginia  and 
throughout  the  body  of  the  State’s 
regulations.  Section  (g)(8)  of  the  program 
narrative  contains  a  discussion  of  West 
Virginia’s  administrative  and 
enforcement  procedures  for  performance 
standards. 

Discussion  of  significant  issues  raised 
during  the  review  of  the  \«^est  Virginia 
environmental  performance  standards 
follows. 

13.1  As  discussed  in  Finding  13.1  of 
the  October  20, 1980  Federal  Register 
notice,  although  the  West  Virginia 
statute  is  consistent  with  federal 
requirements  concerning  backfilling  and 
grading,  the  regulations  concerning 
auger  mining  on  previously  mined  lands 
are  inconsistent.  State  Regulation 
Section  6B.09f.3.  only  requires 
backfilling  after  angering  on  previously 
mined  lands  to  a  depth  of  four  feet  over 
the  augered  coal  seam.  Section  515(b)(3) 
of  SMCRA,  30  CFR  816.102(a)(2)  and  the 
policy  statement  of  Walter  Heine  of 
September  13, 1979,  all  require  complete 
highwall  elimination  following  angering, 
although  deviations  firom  approximate 
original  contour  may  be  allowed  on 
previously  mined  lands.  This 
interpretation  is  supported  by  the 
decision  of  the  Interior  Board  of  Surface 
Mining  Appeals  in  Miami  Springs 
Properties,  IBSMA  80-76  (1980)  which 
has  been  remanded  for  further  hearings. 
Approval  of  West  Virginia’s  program  is 
conditioned  upon  amendment  of  the 
State  regulation  to  require  highwall 
elimination  following  auger  mining  of 
previously  mined  lands. 

13.2  As  discussed  in  Finding  13.2  of 
the  October  20  Federal  Re^ster  notice. 
State  law  (Section  20-6-13(b)(20))  holds 
the  operator  responsible  for  revegetation 
success  for  five  growing  seasons,  while 
Section  515(b)(20)  of  SMCRA  refers  to 
five  years.  However,  West  Virginia 
Regulation  Section  2.54  defines  “growing 
season”  to  mean  one  year,  thus  making 
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the  State  program  consistent  with  the 
federal  requirements. 

13.3  As  discussed  in  Finding  13.3  of 
the  October  20  Federal  Register  notice. 
Section  20-d-13(b](21]  of  the  State’s  law 
is  inconsistent  with  Section  515(b](22)  of 
the  SMCRA.  State  Regulation  Section 
6B.08f  defmes  the  conditions  under 
which  the  Director,  DNR,  will  exercise 
the  discretion  granted  him  by  Section 
20-&-13(b](21)  to  allow  disposal  of 
excesss  spoil  outside  a  permit  area  for 
surface  mining  operations.  These 
conditions  restrict  such  areas  to  those 
under  a  different  permit  or  under 
contract  for  reclamation  pursuant  to 
West  Virginia  SCMRA  and  regulations. 
The  Secretary  considers  the  existence  of 
a  contract  for  reclamation  work 
performed  under  State  law  to  be  the 
equivalent  of  a  permit  and  bond  for  the 
purposes  of  this  section.  Since  the 
disposal  area  will  either  be  under  State 
permit  or  subject  to  a  State  abandoned 
mine  lands  reclamation  project,  the 
Secretary  finds  this  provision  of  the 
State  program  is  consistent  with  the 
requirements  of  Section  515(b)(22]  of 
SMCRA. 

The  State  regulations  for  underground 
mining  and  facilities  incidental  Ic 
mining  do  not  have  a  similar  provision. 
Instead,  each  requires  that  the  disposal 
area  must  be  within  the  permit  area. 
State  Regulation  Sections  7B.09a.  and 
8B.10a.  The  Secretary  interprets  this 
omission  to  mean  that  the  Director  will 
not  exercise  his  discretion  to  allow  the 
variance  with  respect  to  undergroimd 
mining  and  facilities  incidental  to 
mining.  On  this  basis,  the  Secretary 
finds  ^at  the  State  provisions  are 
consistent  with  the  federal 
requirements. 

13.4  As  discussed  in  Finding  13.4  of 
the  October  20  Federal  Register  notice. 
West  Virginia’s  statute  [Section  20-6- 
13(b](25)]  allows  the  use  of  constructed 
outcrop  barriers  to  prevent  slides  and 
erosion,  while  Section  515(b](25)  of 
SMCRA  requires  retention  of  a  natural 
barrier.  As  part  of  its  resubmission,  the 
State  has  submitted  evidence  (Dames  & 
Moore  study.  Alternate  Practice  for 
Outcrop  Barriers)  which  indicates  that 
West  Virginia’s  provision  may  be  more 
stringent  than  the  SMCRA  requirement. 
After  having  reviewed  the  Dames  & 
Moore  study,  the  Secretary  agrees  that 
the  State’s  alternative  for  a  constructed 
outcrop  barrier  may  be  more  stringent 
than  its  federal  counterpart.  However, 
the  State  submission  does  not  contain 
specific  criteria  for  design  of  constructed 
outcrop  barriers  that  would  ensure  that 
Iheir  performance  in  preventing  slides 
and  erosion  will  be  more  effective  than 
that  of  a  natural  barrier. 


Approval  of  West  Virginia’s  program 
is  conditioned  on  amendment  of  the 
State  program  to  include  specific  criteria 
for  design  of  constructed  outcrop 
barriers  which  will  achieve  better 
results  than  under  Section  515[b](25j  of 
SMCRA  when  constructed  outcrop 
barriers  are  approved  by  the  regulatory 
authority. 

13.5  As  discussed  in  Finding  13.5  of 
the  October  20  Federal  Register  notice. 
Section  20-6-13(d)  of  the  West  Virginia 
SCMRA  contains  a  provision  for  spoil 
from  the  initial  cut  to  be  placed  on  the 
downslope  with  the  approval  of  the 
Director  of  the  Department  of  Natural 
Resources.  This  appears  to  conflict  with 
Section  515(d)(1)  of  SMCRA,  which 
forbids  spoU  on  the  downslope  except 
where  spoil  not  needed  for  restoration 
to  approximate  original  contour  is 
permanently  stored  in  a  fill  under 
Section  515(b)(22).  The  Attorney 
General’s  opinion  submitted  with  West 
Virginia’s  resubmission  (Part  A, 
response  to  Finding  13.5)  refers  to  State 
Regulations  Sections  6B.08,  7B.09  and 
8B.10  for  interpretation  of  the  language 
of  the  State  law.  The  Secretary  finds 
that  these  sections  require  that  all  spoil 
not  required  to  achieve  the  approximate 
original  contour  shall  be  disposed  of  in 
accordance  with  standards  that  are 
consistent  with  Section  515(b)(22)  of 
SMCRA.  On  this  basis,  the  Secretary 
finds  that  first  cut  material  must  be 
disposed  of  in  accordance  vnth 
requirements  for  excess  spoil  or  used  to 
return  the  site  to  its  approximate 
original  contour.  Thus,  the  State 
requirements  are  found  to  be  consistent 
with  the  federal  requirements. 

13.6  As  discussed  in  Finding  13.6  of 
the  October  20  Federal  Register  notice. 
West  Virginia  needed  to  enact 
regulations  establishing  jurisdiction  over 
liquid  waste  consistent  with  Section 
516(b)(5)  of  SMCRA.  State  Regulation 
Sections  6B.07C.3.  and  7B.08c.3.  provide 
such  jurisdiction,  rendering  the  State 
program  consistent  with  the  federal 
requirements. 

13.7  As  discussed  in  Finding  13.7  of 
the  October  20  Federal  Register  notice, 
WV  SCMRA  Sections  20-6-13(b)(10)(B) 
and  20-6-14(b)(9)(B)  regarding  effluent 
standards  do  not  alone  meet  all  the 
requirements  of  Section  515(b)(10)(B)(i) 
of  SMCRA  and  the  federal  regulations 
which  implement  this  provision.  State 
Regulation  Sections  6B.04b.,  7B.04b., 
8B.04b..  9B.03b.  and  10C.03c.  include 
language  consistent  with  the  federal 
provisions.  Further,  the  Attorney 
General’s  Opinion  (Part  A,  response  to 
Finding  13.7)  points  out  that  the  West 
Virginia  Code,  Chapter  20,  Article  5A, 
also  requires  all  permittees  to  comply 


with  applicable  federal  water  quality 
standard  and  effluent  limitations.  The 
Secretary  finds  that  the  regulations  cited 
above  and  the  requirements  of  Chapter 
20-5A  of  the  WV  Code  make  the 
program  consistent  with  federal 
requirements. 

'Ilie  Attorney  General  also  advised 
that  additional  language  will  be 
proposed  to  the  West  Virginia 
Legislature  to  make  the  WV  SCMRA 
consistent  with  the  SMCRA.  The 
Secretary  believes  the  additional 
language  would  be  helpful  in  resolving 
any  questions  that  may  result  from  the 
differing  construction  of  the  two  laws 
and  urges  that  the  change  be  made.  A 
successful  challenge  to  the  authority  of 
the  DNR  to  promulgate  or  enforce  the 
regulations  being  approved  could  result 
in  the  Secretary  being  forced  to 
intervene  in  the  administration  of  the 
West  Virginia  program.  A  statutory 
amendment  would  obviate  this 
possibility. 

13.8  As  discussed  in  Finding  13.8  of 
the  October  20  Federal  Register  notice. 
West  Virginia  allows  woodlands  as  an 
alternative  postmining  land  use  in 
mountaintop  removal  operations.  [WV 
SCMRA  Section  20-6-13(c)(3)].  Section 
2.133  of  the  State’s  regulations  defines 
“woodlands”  to  include  only 
commercial  woodlands  "where  flat  or 
gently  rolling  land  is  essential  for  the 
operation  and  harvesting:  Provided  that 
environmental  benefits  would  occur 
ffom  such  a  woodland,  post-mining  land 
use”. 

Finding  13.8  of  the  October  20  notice 
pointed  out  that  the  preamble  to  the 
federal  rules,  44  FR 15288-15289  (March 
13, 1979),  states  that  flat  or  gently  rolling 
terrain  is  not  necessary  for  silviculture 
and  therefore  silviculture  would  not  be 
an  acceptable  alternative  postmining 
land  use.  However,  by  strictly  limiting 
its  definition  of  woodlands  to  require 
that  the  operator  demonstrate  that  flat 
land  is  essential  to  the  proposed 
commercial  land  use.  West  Virginia 
would  permit  such  an  alternative  post¬ 
mining  Itmd  use  only  where  the  concern 
discussed  in  the  federal  regulation 
preamble  is  met.  Thus,  although  there 
may  be  no  across-the-board  need  for  flat 
areas  for  silviculture,  there  might  in  a 
specific  case  be  special  circumstances 
which  would  make  flat  land  essential. 
The  Secretary  finds  that  West  Virginia’s 
provision  for  a  commercial  woodlands 
alternative  post-mining  land  use  is 
consistent  with  the  federal  provisions. 

13.9  As  discussed  in  Finding  13.9  of 
the  October  20  Federal  Register  notice. 
West  Virginia’s  program  initially  failed 
to  require  design  and/or  certification  by 
a  registered  professional  engineer  (RPE) 
as  required  by  Sections  515(b)(10)  of 
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SMCRA  with  regard  to  siltation 
structures  and  515[c)(3]  with  regard  to 
the  stability,  drainage  and  configuration 
necessary  for  the  intended  alternative 
post-mining  land  use.  West  Virginia 
Regulation  Section  3E.01  provides  that 
an  “approved  person"  for  purposes  of 
Sections  20-6-10(a](13)  of  the  State 
statute  must  be  a  registered  professional 
engineer  (RPE).  Section  20-6-13(b)(10)  of 
the  State  law  covers  siltation  structures. 
RPE  certiHcation  of  fill  stability  is 
required  by  Chapters  8.10,  9.10,  and  10.9 
of  West  Virginia’s  Technical  Handbook; 
RPE  certification  of  drainage  systems  is 
required  by  Section  20-6-13(b)(10)(BJ  of 
the  State  statute;  and  RPE  certification 
of  the  final  surface  configuration  is 
required  by  Section  20-6-10(a](13)(iv]  of 
the  State  statute.  The  Secretary  finds  the 
West  Virginia  provisions  are  consistent 
with  Sections  515(b)(10]  and  515(c)(3)  of 
SMCRA. 

13.10  As  discussed  in  Finding  13.10 
of  the  October  20  Federal  Register 
notice,  WV  SCMRA  Section  20-6- 
14(b)(12)  regarding  the  location  of  drift- 
mine  openings  in  acid  producing  or  iron 
producing  coal  seams  is  inconsistent 
with  Section  516(b)(12]  of  SMCRA.  The 
Attorney  General's  opinion  (Part  A) 
indicates  that  changes  to  this  State 
section  will  be  proposed  to  delete  the 
Director’s  discretion  with  regard  to  the 
placement  of  these  openings.  The 
opinion  also  refers  to  State  Regulation 
Section  7D,  which  limits  the  Director’s 
discretion.  However,  this  regulation  still 
provides  variances  to  Section  516(b)(12), 
which  specifically  requires  “that 
openings  for  all  new  drift  mines  working 
acid-producing  or  iron-producing  coal 
seams  be  located  in  such  a  manner  as  to 
prevent  a  gravity  discharge  of  water 
from  the  mine.”  (Emphasis  supplied) 
State  Regulation  Section  7B.05  also 
allows  for  gravity  discharge  from  these 
types  of  mines.  In  view  of  this  language, 
the  Secretary  finds  that  WV  SCMRA 
Section  20-6-14(b)(12)  and  Regulation 
Sections  7B.05  and  7D  are  inconsistent 
with  Section  516(b)(12)  of  SMCRA. 
Approval  of  the  West  Virginia  program 
is  conditioned  on  the  State  amending  its 
statute  and  regulations  or  otherwise 
amending  its  program  to  prohibit  gravity 
discharge  consistent  with  Section 
518(b)(12)  of  SMCRA. 

13.11  As  discussed  in  Finding  13.11 
of  the  October  20  Federal  Renter 
notice,  Section  20-6-3(e)  of  West 
Virginia’s  statute  allows  “minor 
deviations"  in  its  definition  of 
approximate  original  contour.  In  its 
resubmission  (Attorney  General’s 
opinion.  Part  A),  the  State  identifies 
Chapter  18.4.2  of  the  Technical 
Handbook  as  demonstrating  consistency 


with  SMCRA.  This  section  of  the 
Handbook  discusses  constructed 
drainage  facilities  near  the  tops  of 
backfilled  highwalls.  In  the  meeting  of 
December  30, 1980,  the  State  confirmed 
that  ^ese  drainage  structures  are  the 
only  minor  deviations  allowed  under 
their  statute  and  regulations.  The 
structures  allowed  in  Chapter  18.4.2  of 
the  State’s  Technical  Handbook  are 
consistent  with  the  Secretary’s 
interpretation  of  approximate  original 
contour  and  do  not  violate  the 
requirement  that  the  highwall  be 
eliminated.  The  Secretary  considers  this 
official  State  interpretation  to  be  a 
binding  element  of  the  State  program 
and  relies  upon  it  in  approving  the 
State’s  provisions  as  consistent  with  the 
federal  requirements. 

13.12  As  discussed  in  Finding  13.12 
of  the  October  20  Federal  Register 
notice,  the  State  definition  of  “adequate 
treatment”  in  Section  20-6-3(a)  of  its 
statute  states  that  treated  water  shall 
not  lower  the  water  quality  standards 
established  for  the  body  of  water 
concerned.  Since  lowering  of  water 
quality  standards  is  an  administrative 
process  and  not  a  function  of  a  mining 
operation,  the  meaning  of  the  State’s 
definition  is  unclear.  ’Die  Attorney 
General’s  opinion  (Pfirt  A)  indicates  that 
changes  will  be  proposed  to  the  State 
Legislature  to  make  this  section  of  the 
law  consistent  with  Section  515(b)(10)  of 
SMCRA.  Furthermore,  as  stated  in 
Finding  13.7  above.  State  Regulation 
Sections  6B.04b,  7B.04b..  8B.04b.,  9B.03b. 
and  10C.03C.  are  consistent  with  the 
federal  rules.  Approval  of  West 
Virginia’s  program  is  conditioned  on 
amendment  of  its  statute  or  other 
program  amendment  to  meet  the 
concerns  discussed  in  the  October  20 
notice  and  make  it  consistent  wi^. 
Section  515(b)(10)  of  the  SMCRA. 

13.13  As  discussed  in  Finding  13.13 
of  the  October  20  Federal  Register 
notice,  the  State’s  definition  of  “affected 
area"  in  Section  20-6-3(b)  of  its  statute 
may  not  provide  jurisdiction  over 
ground  water.  The  Attorney  General’s 
opinion  (Part  A.  response  to  Finding 
13.13)  points  to  Section  20-6-14(b)(9)  of 
the  WV  SCMRA  which  specifically 
requires  protection  of  “•  *  *  the 
quantity  and  the  quality  of  water  in 
surface  and  groimd  water 

systems  *  *  This  specific 
performance  requirement  establishes  the 
necessary  juris^ction. 

13.14  In  Finding  13.14  of  the  October 
20  Federal  Register  notice,  the  Secretary 
found  that  the  definition  of  “disturbed 
area”  in  Section  20-6-3(j)  of  the  State 
law  is  inconsistent  with  the  federal 
definition  in  30  CFR  701.5.  This  finding 


was  based  on  two  factors.  First,  the 
State  definition  fails  to  include  areas 
upon  which  topsoil,  spoiL  coal 
processing  waste,  underground 
development  waste  or  non-coal  waste 
are  placed.  Second,  the  definition  does 
not  provide  that  the  area  is  considered 
to  be  disturbed  until  the  bond  is 
released. 

The  first  concern  has  been  addressed 
by  the  requirements  of  State  Regulation 
Sections  2.20  and  10B.03a.  and  Chapters 
8.4  and  8.12  of  the  Technical  Handbook, 
except  for  topsoil  storage  areas.  Section 
10B.03a  provides  that  as  a  requirement 
of  site  development  for  coal  mine  waste 
piles,  the  area  must  first  be  cleared  and 
grubbed.  Chapter  8.4  and  8.12  of  the 
Technical  Handbook  provides  the  same 
requirement  for  spoil  disposal  areas. 

This  means  that  &e  area  would  be 
“disturbed”  as  defined  by  Section  20-6- 
3(j)  of  the  West  Virginia  statute. 
Additionally,  State  Regulation  Section 
2.20  provides  that  “coal  waste”  is  any 
waste  coal,  rock  shale,  slurry,  culm,  gob, 
boney,  slate,  clay  or  related  materials 
associated  with  or  near  a  coal  seam. 
These  two  provisions  would  assure 
treatment  of  the  areas  which  were  of 
concern  to  the  Secretary  as  “disturbed”, 
except  for  topsoil  storage  areas.  The 
Secretary  is  unable  to  find  that  a  topsoil 
storage  area  would  fall  within  the 
definition  of  “disturbed  area”.  Thus, 
such  areas  would  not  be  subject  to 
provisions  of  the  program,  such  as 
Section  6B.04a.  of  the  State  Regulations 
which  requires  all  surface  drainage  from 
the  disturbed  area  to  pass  through 
sediment  control  structures. 

The  second  concern  is  addressed  by 
the  definition  of  the  term  “completion  of 
reclamation”  at  State  Regulation  Section 
2.31. 

That  definition  provides  that 
reclamation  is  incomplete  until  the  total 
bond  has  been  released. 

Approval  of  the  State’s  definition  of 
“disturbed  area”  is  conditioned  upon  . 
inclusion  of  topsoil  storage  areas  under 
this  provision  or  other  amendment  of  the 
State  program  to  make  its  provisions 
consistent  with  the  federal 
requirements. 

13.15  As  discussed  in  Finding  13.15 
of  the  October  20  Federal  Register 
notice.  Section  711  of  SMCRA  provides 
for  the  use  of  experimental  practices 
with  the  authorization  of  the  regulatory 
authority  and  the  approval  of  the 
Secretary,  but  Section  20-6-33  of  the 
WV  SCMRA  fails  to  provide  for  the 
Secretary’s  approval.  In  the  October  20 
notice,  OSM  stated  that  this  deficiency 
could  be  corrected  by  a  regulation 
requiring  that  all  proposed  experimental 
practices  receive  approval  of  the 
Secretary  prior  to  &eir  initiation.  State 
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Regulation  Section  3H.04  requires  that 
the  Director  of  OSM  approve  any 
experimental  practice  authorized  by  the 
regulatory  authority.  Since  the  Secretary 
has  delegated  this  authority  to  the 
Director  of  OSM,  West  Virginia’s 
requirement  is  equivalent  to  the  federal 
provisions. 

13.16  As  discussed  in  Finding  13.16 
of  the  October  20  notice,  the  narrative 
discussion  in  the  State’s  original 
submission  was  inadequate  to 
demonstrate  the  State’s  capability  of 
administering  and  enforcing  its  program. 
In  the  narrative  discussion  in  the  State’s 
resubmission,  the  State  provided  more 
detailed  information  on  the  number, 
qualiHcation  and  distribution  of 
permanent  program  staff.  This 
information  is  presented  at  several 
places  in  the  narrative  resubmission. 

The  State  describes  the  staffing  of  the 
District  Review  Teams  for  reviewing 
permit  applications  under  the  topic 
“Finding  14.5  Comment  No.  25."  The 
number,  qualiHcations  and  distribution 
of  its  permanent  program  staff,  together 
with  estimates  as  to  how  existing  and 
proposed  staff  can  effectively 
administer  the  program,  are  identified 
under  the  topic  “Finding  No.  30.’’  On  the 
basis  of  this  new  information,  the 
Secretary  hnds  that  the  State  has 
demonstrated  that  it  has  the  capability 
for  a<hninistering  and  enforcing  its 
permanent  iMt>gram  performance 
standards.  Fur&er  discussion 
concerning  these  issues  cetn  be  found  in 
Findings  14,  20  and  30  below. 

13.17  30  CFR  816.101(a)  (1)  and  (3) 
pi'ovides  that  the  time  for  backhlling 
and  grading  may  be  extended  only 
where  the  permittee  demonstrates 
through  a  “detailed  written  analysis” 
that  more  time  is  necessary.  State 
Regulation  Section  6B.09b.7  provides 
that  extensions  may  be  granted  where 
the  permittee  "affirmatively 
demonstrates"  necessity.  The  Secretary 
interprets  this  language  to  mean  that  the 
demonstration  must  be  in  writing  and 
thus  finds  the  State’s  regulations  to  be 
equivalent  to  the  federal  rule. 

13.18  The  Secretary  finds  that  State 
Regulation  Section  6B.02,  which 
addresses  the  casing  and  sealing  of 
holes  for  purposes  of  assuring  that  water 
pollution  does  not  result,  is  not 
consistent  with  30  CFR  816.13-15 
because  it  does  not  contain  provisions 
for  protective  devices  and  temporary 
sealing.  The  federal  provisions  provide 
for  the  protection  of  the  public, 
livestock,  wildlife  and  machinery  for  the 
potential  harmful  effects  of  exploratory 
and  other  holes  which  are  not  properly 
managed  or  plugged.  Approval  of  West 
Virginia’s  program  is  conditioned  upon 


the  addition  of  language  in  its 
regulations  or  other  program 
amendment  providing  the  additional 
safeguards  found  in  30  CFR  816.13-15. 

13.19  Federal  rule  30  CFR  819.11(c)(l}  ^ 
requires  that  auger  holes  discharging 
water  containing  toxic-forming  or  acid¬ 
forming  material  be  sealed  or  treated 
within  72  hours,  while  non-discharging 
holes  must  be  sealed  within  30  days. 

West  Virginia’s  statute.  Section  20-6- 
13(b)(9),  require  that  all  auger  holes  be 
sealed,  but  contains  no  time  limit.  State 
Regulation  Section  6B.09.b.2.  and  .3. 
require  that  backfilling  and  grading 
follow  angering  within  30  days.  Since 
auger  holes  would  have  to  be  sealed 
prior  to  backfilling  and  grading,  this  in 
effect  requires  that  auger  holes  be 
sealed  within  30  days.  With  regard  to 

the  72-hour  requirement.  State 
Regulation  Section  6B.02  provides  that 
no  discharge  fix)m  an  auger  hole  may 
violate  water  quality  standards.  West 
Virginia  representatives  stated  at  the 
December  30, 1980  meeting  that  they 
interpret  their  rules  to  require  immediate 
treatment  of  leaking  auger  holes.  This  is 
more  stringent  than  the  federal  72-hour 
requirement.  The  Secretary  considers 
this  policy  statement  by  West  Virginia 
to  be  a  binding  and  enforceable  part  of 
the  State  program,  and  finds  the  State 
provisions  consistent  with  the  federal 
provisions. 

13.20  The  Secretary  finds  that  State 
Regulation  Section  6B.07b.,  which  deals 
with  auger  mining,  does  not  meet  the 
requirements  of  30  CFR  819.11.  First,  the 
State  has  no  counterpart  to  the 
requirement  in  30  CTO  819.11(a)  that 
auger  mining  be  conducted  to  maximize 
recoverability  of  mineral  reserves 
remaining  after  mining  by  providing 
undistributed  areas  for  fuhure 
underground  entrances  along  augered 
highwalls.  The  requirement  generally 
pertains  to  only  those  coal  seams  and 
areas  where  later  recovery  of  remaining 
minerals  would  be  practical  by 
underground  mining  techniques. 

The  second  inconsistency  is  that  30 
CFR  819.11(e)  provides  that  the 
regulatory  authority  “shall”  prohibit 
auger  mining  under  certain 
circumstances,  including  where  a 
prohibition  is  necessary  to  maximize 
mineral  recoverability,  as  well  as  where 
there  are  environmental  problems.  The 
State  regulations  and  Section  20-6- 
13(b)(9)  of  the  WV  SCMRA  provide  that 
angering  “may”  be  prohibited  in  order  to 
maximize  the  utilization,  recovery  or 
conservation  of  the  mineral  and  under 
certain  other  listed  circumstances. 

Approval  of  West  Virginia’s  program 
is  conditioned  on  the  indusion  of 
provisions  to  maximize  recoverability  of 
mineral  resources  as  required  by  Section 


515(b)(9)  of  SMCRA  and  30  CFR  819.11, 
and  to  make  the  prohibition  of  auger 
mining  mandatory  as  in  30  CFR 
819.11(e). 

13.21  30  CFR  816.85(d)  requires  that 
coal  refuse  shall  be  covered  with  four 
feet  of  non-toxic  and  non-combustible 
material,  except  under  specified 
conditions.  While  Section  8B.05.b  of  the 
West  Virginia  regulations  provides  for 
the  four-foot  cover  for  facilities 
incidental  to  coal  mining.  Section  10  of 
the  regulations,  which  governs  coal  mine 
waste  piles,  does  not  At  the  December 
30, 1980,  meeting,  the  State  noted  that 
omission  of  the  four-foot  standard  was 
inadvertent  Approval  of  West  Virginia’s 
program  is  conditioned  upon  addition  of 
corrective  language  in  its  regulations  or 
other  program  amendment  to  provide 
standards  consistent  with  the  federal 
requirements. 

13.22  30  CFR  816.85(a)  requires  that 
coal  processing  waste  banks  be 
constructed  in  compliance  with  the 
provisions  of  30  CFR  816.71  and  816.72. 
State  Regulation  Section  10  fails  to 
incorporate  all  provisions  of  30  CFR 
816.71  and  .72.  Specifically,  the  State  has 
failed  to  include  requirements  consistent 
with  the  provisions  of  30  CFR  816.71(j). 
which  provides  for  inspections  during 
construction  and  816.72  (bKl)  and  (b)(4). 
which  pertain  to  the  design  of  drainage 
structures.  In  addition.  State  Section 
10C.08C.3.C.  provides  for  approval  of 
impoundments  on  the  fill,  while  30  CFR 
816.71(g)  provides  that  no 
impoundments  shall  be  allowed. 
Approval  di  the  West  Virginia  program 
is  ccmditioned  on  amendmrat  trf  Section 
10  of  the  State  regulations  ot  other 
program  amendment  to  make  the  State 
program  consistent  with  these  federal 
requirements^ 

13.23  30  CFR  816.74(c)(1)  requires 
that  fill  underdrain  design  based  on 
the  maximum  anticipate  discharge. 
Chapter  10.5.4  of  West  Virginia’s 
Technical  Handbook  requires  that  the 
system  be  designed  based  on  measured 
or  anticipated  flows,  but  does  not 
specifically  state  that  maximum  flows 
must  be  anticipated.  However,  State 
Regulation  Sections  6A.02.b.l  and  2 
require  that  field  flow  data  must  be 
taken  at  regular  monthly  intervals  for  a 
period  of  at  least  six  consecutive 
months  before  the  permit  application. 
’Thus,  as  the  State  explained  in  the 
December  30, 1980,  meeting,  it  would  not 
be  acceptable  for  an  operator  to 
measure  or  anticipate  flow  only  during  a 
dry  season;  he  or  she  must  anticipate 
maximum  flows.  The  State  provisions 
are  equivalent  to  the  federal  rule. 

13.24  State  Regulation  Section 
6B.07e.l.  provides  for  modification  of 
backfilling  and  grading  requirements  for 
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special  land  use  purposes.  The  language 
of  the  regulation  appears  to  provide  a 
broad  variance  from  other  requirements 
for  backfilling  and  grading,  including 
requirements  for  approximate  original 
contour  or  highwall  elimination.  The 
State  has  provided  no  explanation  of  the 
variance  and  no  criteria  for  its  use.  The 
Secretary  cannot  approve  a  provision 
which  allows  variances  fi'om 
approximate  original  contour 
requirements,  except  as  authorized  by 
Sections  515(c]  and  515(e]  of  SMCRA 
and  30  CFR  824.11  and  826.15.  The 
language  of  the  West  Virginia  regulation 
does  not  include  the  criteria  included  in 
the  federal  law  and  regulations. 
Approval  of  the  West  Virginia  program 
is.  therefore,  conditioned  upon  the 
exclusion  of  this  provision  as  submitted 
from  the  program.  If  the  State  intends 
Regulation  Section  6B.07e.l.  to 
implement  Section  20-6-13(e)  of  the  WV 
SCMRA,  revised  regulations  consistent 
with  30  CFR  824.11  and  826.15  should  be 
proposed. 

13.25  30  CFR  786.21(b)  provides  that 
existing  structures  which  cannot  be 
reconstructed  without  causing 
significant  harm  to  the  environment  or 
public  health  and  safety  shall  be 
abandoned.  West  Virginia  has  no 
regulation  explicitly  stating  this 
requirement.  However,  as  the  State 
explained  at  the  meeting  of  December 
30. 1980,  they  interpret  their  rules  to 
imply  such  a  requirement.  State 
Regulation  Sections  3H.02  and  3H.03 
and  Chapter  21  of  the  Technical 
Handbook  provide  that  all  pre-existing 
structures  must  comply  with  all 
standards  in  order  to  be  used.  This 
implies  that  such  = '  -uctures  must  be 
abandoned  if  the  '  ^ndards  cannot  be 
met.  The  Secreta'’  .  onsiders  this 
interpretation  to  ‘  .  a  binding  element  of 
the  State  prograr  nd  relies  upon  it  in 
approving  this  pro  ision  as  consistent 
with  the  federal  r  '  jirement. 

13.26  West  V  "  nia  Regulation 

Sections  6A.02.b  .nd  7A.02.b.l.  do  not 
require  that  penr  ♦  applications  contain 
water  analyses  r*  a  *^d  to  total 
manganese,  as  rt  red  by  30  CFR 
783.16(b)(2)(viJ.  1  V  ever,  WV  SCMRA 
Section  2(>^10a'  1  ■'('  and  State 
Regulation  Sectio'i  f'..\.02b.  grant  the 
State  the  necessa’  v  authority  to  require 
this  analysis.  Apj  .al  of  West 
Virginia’s  progran  4  conditioned  upon 
addition  of  a  requ  '  tnent  consistent 
with  30  CFR  783.'!  :)(2)(vi). 

13.27  30  CFR  f  ‘  6 101(a)(3)  requires 
that  during  area  s  ~:p  mining  operations 
rough  bad^lling  and  grading  (1)  shall 
be  completed  with  -.n  180  days  following 
coal  removal,  and  .2]  shall  not  be  more 
than  four  spoil  ridges  behind  the  pit 


being  worked.  State  Regulation  Section 
6B.09b.4.,  although  it  provides  that 
backfilling  and  grading  shall  not  be 
more  than  two  spoil  ridges  or  3,000  feet 
behind  the  pit  and  is  more  stringent  in 
this  regard,  is  not  as  stringent  overall  as 
the  federal  rule  because  it  omits  the  180- 
day  requirement.  Accordingly,  approval 
of  the  West  Virginia  program  is 
conditioned  upon  a  regulatory  change 
that  incorporates  the  180-day 
requirement  into  the  regulations  for 
backfilling  and  grading  in  area  strip 
mining. 

13.28  Federal  regulation  30  CFR 
824.11(a)(7)  requires  a  static  safety 
factor  of  1.5  or  greater  if  the  outslopes  of 
the  level  plateau  or  rolling  configuration 
created  by  mountaintop  removal  exceed 
a  slope  of  lv:2h.  West  Virginia 
Regulation  Section  6B.07c.2.  fails  to 
restrict  slopes  in  excess  of  lv:2h  to  those 
having  a  static  safety  factor  of  1.5  or 
greater.  Accordingly,  the  Secretary  finds 
this  provision  inconsistent  with  the 
federal  requirements.  Approval  of  the 
West  Virginia  program  is  conditioned 
upon  an  amendment  which  provides  for 
the  prohibition  of  outslopes  greater  than 
lv:2h  unless  a  minimum  static  safety 
factor  of  1.5  will  be  attained. 

13.29  Section  515(d)(1)  of  SMCRA 
and  30  CFR  826.12(a)(i)(C)  forbid  placing 
or  leaving  debris  on  the  downslope  in 
areas  of  steep  slopes.  State  Regulation 
Section  6B.07.a.2  allows  the  Director  of 
the  DNR  to  permit  windrowing  timber 
where  the  permittee  makes  certain 
showings.  The  Secretary  considered  and 
rejected  a  similar  modification  to  the 
federal  rule  44  FR 15291,  (March  13, 

1979).  Approval  of  West  Virginia’s 
program  is  conditioned  on  amendment 
of  the  State  program  to  forbid  leaving 
any  debris  on  the  downslope  consistent 
with  the  federal  provisions. 

13.30  State  Regulation  Section 
4C.04g.  allows  a  peak  particle  velocity 
of  two  (2)  inches  per  second  which  shall 
not  be  exceeded  at  the  nearest 
residence,  building,  or  structure.  This  is 
inconsistent  with  30  CFR  816.65(i), 
which  requires  that  the  maximum  peak 
particle  velocity  shall  not  exceed  1  (one) 
inch  per  second  at  the  location  of  any 
dwelling,  public  building,  etc. 

The  first  problem  is  that  the  State 
standard  of  two  inches  per  second  peak 
particle  velocity  is  less  stringent  than 
the  federal  standard.  The  second 
problem  is  that  the  State  states  that  the 
peak  particle  velocity  shall  not  be 
exceeded  at  the  nearest  residence, 
building,  etc.  while  the  federal 
regulation  says  the  peak  particle 
velocity  shall  not  be  exceeded  at  the 
location  of  any  dwelling,  public  building, 
etc.  Ground  motion  resdting  from  a 
blast,  depending  upon  location. 


topography,  and  geologic  conditions 
may  not  be  in  excess  at  the  nearest 
dwelling  but  be  in  excess  at  a  more 
distant  structure  in  another  direction 
from  the  blast  location.  Therefore,  the 
State  regulation  is  less  stringent  than  its 
federal  coimterpart. 

Approval  of  the  West  Virginia 
program  is  conditioned  upon 
amendment  of  State  Regulation  Section 
4C.04g  to  reflect  the  requirements  of  30 
CFR  816.e5(i)  regarding -peak  particle 
velocity  and  the  locations  where  the 
velocity  is  to  be  measured. 

13.31  The  Secretary  finds  that  State 
Regulation  Section  4D.04  does  not 
provide  for  a  60  day  period  for  alternate 
land  use  plan  review  by  appropriate 
State  and  Federal  fish  and  wildlife 
management  agencies.  This  time  period 
is  found  in  30  CFR  816.133(c)(8)  and  is 
designed  to  provide  adequate  review  of 
the  suitability  of  such  proposed  plans 
prior  to  the  beginning  of  operations. 
Approval  of  West  Virginia’s  program  is 
conditioned  upon  the  inclusion  of  a 
regulation  or  other  program  amendment 
to  provide  for  a  review  period  consistent 
with  30  CFR  816.133(c)(8). 

13.32  State  regulations  addressing 
the  transfer  of  exploratory  or  monitoring 
wells  consistent  with  30  CFR  816.53  and 
30  CFR  817.53  have  not  been  submitted. 
State  Regulation  Sections  6B.02,  7B.02 
and  8B.02  provide  for  management, 
sealing,  or  casing,  or  use  in  groundwater 
monitoring,  but  do  not  contain  criteria 
for  transfer  of  such  wells  to  a  third 
party.  Since  the  State  Attorney  General 
has  indicated  the  transfer  of  wells  could 
occur  in  West  Virginia  (Administrative 
Record  No.  WV  3236),  such  regulations 
should  be  included.  Approval  of  the 
West  Virginia  program  is  conditioned 
upon  the  addition  of  requirements 
consistent  with  30  CFR  816.53  and  30 
CFR  817.53. 

13.33  The  West  Virginia  program 
does  not  require  that  operators  promptly 
notify  the  regulatory  authority  of  slides 
which  may  have  a  potential  adverse 
affect  on  public  property,  health,  safety, 
or  the  environment  or  that  the  operator 
comply  with  remedial  measures  required 
by  the  regulatory  authority  when  such 
slides  occur  as  required  by  30  CFR 
816.99(b)  and  30  CFR  817.99.  Notification 
is  important  because  it  is  the  first  in  a 
sequence  of  events  (e.g.,  emergency 
evacuations,  traffic  control,  or  entry  for 
remedial  measures  by  other  than  mine 
personnel)  that  might  occur  should  the 
slide  pose  substantial  threats  or  require 
more  effective  measures  than  those 
contemplated  by  the  operator  or  within 
his  power  to  effect.  Approval  of  West 
Virginia’s  program  is  conditioned  upon 
the  inclusion  of  regulations  or  other 
program  amendments  to  require 
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operators  to  notify  the  regulatory 
authority  of  slides  and  comply  with 'any 
remedial  measure  required.  _ 

13.34  In  accordance  with  30  CFR 
731.13  the  State  of  West  Virginia 
proposed  in  its  resubmission  of 
December  19, 1980  an  alternative  to  the 
provisions  of  30  CFR  816.72,  816.73,  and 

817.72  which  provide  for  the  design 
standards  of  valley  and  head-of-hollow 
fills.  The  legal  authority  for  West 
Virginia’s  proposal  is  found  in  Section 
20-6-13  of  the  West  Virginia  SCMRA 
and  State  Regulation  Section  6B.08c.  and 
Chapter  8  of  the  Technical  Handbook. 

The  State  proposal  combines  all 
federal  requirements  for  valley  and 
head-of-hollow  fills  with  the  exception 
of  the  requirements  for  diversions  of 
water  off  or  away  from  the  fill  in 
channels  at  the  sides  of  the  fill,  30  CFR 

816.72  and  817.72.  This  combination  of 
criteria  would  result  in  all  West  Virginia 
fills  having  a  central  rock  core  drain 
without  the  diversion  of  water  provided 
in  the  federal  valley  fill  requirements. 
The  requirement  found  in  30  CFR 
616.73(a),  which  assures  that  head  of 
hollow  ^Is  are  limited  to  a  maximum 
250,000  cubic  yards  if  not  constructed  to 
the  ridge  line,  would  not  be  included. 

The  State  could  approve  exceptions  to 
these  requirements  under  State 
Regulation  6B.08c  if  the  method  of 
construction  had  been  previously 
approved  by  OSM. 

The  limitation  on  the  size  of  head  of 
hollow  fills  that  are  not  constructed  at 
the  ridge  line  was  adopted  in  the  federal 
regulations  based  upon  evidence  then 
available  and  expert  opinion  submitted 
to  the  Secretary.  This  data  indicated 
that  the  central  rock  core  drain  system 
could  be  blocked  or  the  flow  of  water 
entering  the  core  impeded  over  time  if 
the  structure  was  situated  so  as  to  be 
subjected  to  the  flow  from  a  substantial 
upstream  drainage  area.  This  impeded 
flow  or  blockage  could  affect  the  water 
carrying  capacity  of  the  rock  core 
system  and  eventually,  the  structural 
integrity  of  the  fill.  In  addition,  there 
was  concern  that  the  increased  flow 
onto  the  face  of  the  fill  from  the 
increased  upslope  drainage  would  erode 
the  surface  of  the  fill  creating 
downstream  pollution  and  surface 
instability  and  potentially  saturate  the 
fill  so  as  to  affect  its  integrity. 

The  State  has  provided  two 
justification  documents  in  support  of  its 
proposal:  The  West  Virginia  Section  of 
the  American  Society  of  Civil  Engineers. 
Committee  on  Surface  Mining 
Regulations  Report  and  a  professional 
field  evaluation  of  existing  fills  in  West 
Virginia,  conducted  June  30  through  July 
2, 1980,  by  a  committee  composed  of 
industry  and  State  government  officials 


representing  a  variety  of  disciplines.  It  is 
difficult  to  ^aw  specific  conclusions 
from  these  documents  regarding  long 
term  effects  of  allowing  run-ofi  from  up¬ 
slope  drainage  areas  though  a  rock  core 
system  in  or  over  fills  greater  than 
250,000  cubic  yards.  The  documents  do 
provide  evidence  and  experience  that 
West  Virginia  rock  core  fills  are  sound 
and  may  provide  “  *  *  *  a  higher  factor 
of  safety  than  natural  hillsides  *  •  * 

The  two  studies  take  note  of  the  fact 
that  the  rock  core  has  a  percentage  of 
voids  as  high  as  25  to  30%  of  total 
volume  of  ffie  core  and  that  the  voids 
are  substantial  in  relation  to  the  amount 
of  fines  which  would  be  transported 
through  the  core.  Further  infiltration  of 
material  fit>m  the  face  of  the  fill  or  to  the 
core  would  be  limited  due  to  required 
revegetation  and  reclamation  practices. 
These  factors  support  a  finding  that  the 
probability  of  blockage  or  impeded 
water  flow  is  within  acceptable  limits. 

The  results  of  the  American  Society  of 
Civil  Engineers  report  are  further 
verified  by  the  field  inspection  and 
study  of  actual  fills  constructed  in  the 
1970’s  in  West  Virginia  under  equivalent 
or  very  similar  design  criteria  as  that 
proposed.  The  observations  indicate 
that  the  fills  have  remained  stable  in 
fact  and  show  for  all  practical  purposes 
that  neither  degradation  in  their 
integrity  nor  significant  pollution  from 
the  flow  through  the  core  or  fix)m 
drainage  transported  across  the  face  of 
the  core  have  occurred. 

The  local  geologic,  topographic,  and 
hydrologic  conditions  and  industry 
familiarity  with  West  Virginia  rock  core 
drainage  systems  establish  the  need  for 
the  modification  of  federal  requirements 
proposed  by  West  Virginia.  These 
factors  must  be  balanced  against  the 
complexity  of  designing,  constructing 
and  maintaining  steep  slope 
conveyances  for  drainage  across  natural 
ground  required  by  the  present  valley 
fill  requirements. 

The  Secretary  finds  that  the  materials 
provided  by  West  Virginia  support 
approval  of  the  proposed  “state 
window"  but  remains  concerned  about 
the  potential  impacts  of  substantial 
flows  of  water  onto  or  over  the  fill  ft'om 
drainage  areas  above.  In  order  to  fully 
assure  that  substantial  problems  will 
not  result,  the  Secretary’s  approval  is 
conditioned  on  the  State  providing 
additional  scientific  data  or  studies  to 
substantiate  the  capability  of  the  rock 
core  system  to  handle  the  long  term 
excess  run-ofi  that  can  result  fi'om 
allowing  uncontrolled  drainage  onto  or 
over  the  fill  without  adverse  effects.  If 
the  additional  data  provided  by  the 
State  indicate  that  size  changes  in  the 


drainage  system  or  maximum  fill  limits- 
are  needed  to  insure  long  term  water 
carrying  capacity  and  integrity,  such 
changes  will  be  required  of  the  State. 

13.35  West  Virginia  Regulation 
Section  6B.05  allows  spoil  blending  as  a 
method  of  handling  acid-producing  or 
toxic-producing  materials.  Federal 
regulation  30  CFR  816.103(a)(1),  which 
required  burial  in  all  cases,  has  been 
suspended  and  an  amendment  has  been 
proposed.  45  FR  8241-8245  (February  6, 
1980).  Until  this  rule  becomes  final. 

States  need  only  meet  the  requirement 
in  the  federal  Act.  Under  Section 
515(b](14)  of  the  Act,  such  materials 
must  be  treated,  buried  “or  otherwise 
disposed  of  in  a  maimer  designed  to 
prevent  [water]  contamination  *  •  * 
This  would  allow  blending  in 
circumstances  where  blending  would  be 
an  effective  method  of  preventing 
contamination.  The  Secretcuy  assumes 
that  the  Department  of  Natural 
Resources  will  only  allow  blending 
where  it  will  be  effective,  and 
accordingly  finds  the  State  provision 
consistent  with  the  federal  provision. 

13.36  30  CFR  824.11(a)(8)  requires 
that  surface  runoff  fi'om  mountaintop 
removal  operations  be  diverted  away 
from  valley  or  head-of-hollow  fills.  State 
Regulation  Section  6B.07c.3.  contains  no 
such  requirement.  However,  the  State 
Regulation  does  require  that  the  contour 
shall  be  graded  to  drain  inward  from  the 
outslope  except  at  specific  points  where 
it  drains  over  the  downslope  in 
constructed  chaimels.  At  the  December 
30, 1960,  meeting,  the  State  clarified  that 
this  provision  was  consistent  with  30 
CFR  824.11(a)(8)  in  that  it  would  not 
allow  drainage  fi'om  the  operation  to  be 
diverted  through  the  associated  fill.  The 
Secretary  considers  this  interpretation 
to  be  a  binding  element  of  the  State 
program  and  relies  upon  it  in  approving 
the  State’s  provision  as  consistent  with 
federal  requirements. 

13.37  30  CFR  816.49(a)  (1)  and  (4) 
and  817.49(a)  (1)  and  (4)  require  that  the' 
quality  of  water  in  permanent 
impoundments  be  maintained  and  that 
discharges  meet  applicable  water 
quality  standards.  West  Virginia  has  no 
such  explicit  requirement.  However, 
State  Regulation  Section  6B.07e.2. 
requires  that  the  plan  for  an 
impoundment  include  data  on  water 
quality,  and  6B.04b.  requires  that  federal 
or  State  water  quality  and  effluent 
limitations  be  met  Further,  as  the  State 
explained  in  the  December  30, 1980, 
meeting,  the  bond  will  not  be  released  if 
these  standards  are  not  met  The 
Secretary  considers  this  interpretation 
to  be  a  binding  element  of  the  State 
program  and  relies  upon  it  in  approving 
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the  State’s  provision  as  consistent  with 
federal  requirements. 

Finding  14 

The  Secretary  finds  that  the 
Department  of  Natural  Resources  has 
the  authority  under  West  Virginia  laws 
and  regulations  and  the  West  Virginia 
program  includes,  except  as  noted 
below,  provisions  to  implement, 
administer  and  enforce  a  permit  system 
consistent  with  30  CFR  Chapter  VII, 
Subchapter  G  (permits).  This  finding  is 
made  under  the  requirements  of  30  CFR 
732.15(b)(2). 

West  Virginia  incorporates  provisions 
corresponding  to  Sections  506,  507,  508, 
510,  511,  and  513  of  SMCRA  and 
Subchapter  G  of  30  CFR  Chapter  VII  in 
Chapter  20,  Article  6,  Sections  8,  9, 10, 

11,  and  18  of  the  Code  of  West  Virginia 
and  Slate  Regulation  Sections  3,  5A,  6A, 
7A,  8A,  9A  and  lOA.  Section  (g)(1)  of  the 
State’s  program  narrative  contains 
discussions  of  the  systems  for  (1)  issuing 
permits,  (2)  incidental  mining  permits, 

(3)  surface  mining,  underground  mining 
and  other  operations  permits,  (4)  permit 
revisions,  (5)  permit  renewals  and  (6) 
transfer,  assignment,  and/or  sale  of 
permit  rights. 

Discussion  of  significant  issues  raised 
during  the  review  of  the  West  Virginia 
pennit  provisions  follows. 

14.1  As  discussed  in  landing  14.1  of 
the  October  20, 1980  Federal  Register 
notice,  WV  SCMRA  Section  20-6- 
10(a)(3)  is  inconsistent  with  Section 
507(b)(3)  of  SMCRA.  The  fedwal  statute 
requires  that  a  permit  applicant  submit 
with  the  application  a  statement  of  any 
current  or  previous  surface  coal  mining 
permits  or  pending  application  for  such 
a  permit  held  by  the  applicant  in  the 
United  States.  West  Virginia  law 
requires  only  a  statement  of  any  current 
surface  mining  permits  held  by  the 
applicant  or  pending  application  in  West 
Virginia.  ’The  Attorney  General’s 
opinion  refers  to  proposed  statutory 
amendments  to  correct  this  deficiency. 
Approval  of  West  Virginia’s  program  is 
conditioned  on  statutory  changes 
necessary  to  meet  the  requirements  of 
507(b)(3)  of  SMCRA  as  outlined  above. 

14.2  As  discussed  in  Finding  14.2  of 
the  October  20, 1980  Federal  Register 
notice.  Section  507(b)(5)  of  SMCRA 
requires  that  a  permit  applicant  submit  a 
statement  of  suspended  or  revoked 
mining  permits  for  the  previous  five  year 
period.  WV  SCMRA  Section  20-6- 
10(a)(5)  limits  this  requirement  to 
“permanently”  suspended  permits  which 
are,  in  effect,  revoked  permits.  The 
Attorney  General’s  opinion  (Part  A) 
indicates  that  legislative  changes  will  be 
proposed  to  make  the  State  program 
consistent  with  the  federal  sections. 


Approval  of  West  Virginia’s  program  is 
conditioned  on  amendment  of  its  statute 
to  correct  this  deficiency. 

14.3  As  discussed  in  Finding  14.3  of 
the  October  20, 1980  Federal  Register 
notice.  Section  510(c)  of  SMCRA 
requires  that  the  applicant  file  with  his 
permit  application  a  schedule  listing  any 
and  all  notices  of  violation  pertaining  to 
air  or  water  environmental  protection 
incurred  by  the  applicant  on  any  coal 
mining  operation  in  the  United  States 
within  the  three-year  period  prior  to  the 
date  of  the  application.  WV  SCMRA 
Section  20-6-10(f)  requires  this  schedule 
only  for  bond  forfeitures,  permit 
revocation,  cessation  orders  or 
permanent  suspension  orders.  It  does 
not  require  that  other  types  of  notices  of 
violations  be  reported.  In  addition. 
Section  20-6-18(c)  of  the  WV  SCK'IRA 
allows  the  Director  to  consider  only 
violations  of  West  Virginia  laws  during 
the  decision  making  process  on  permit 
applications.  The  Attorney  General’s 
opinion  (Part  A)  states  that  a  statutory 
change  \^1  be  proposed  to  correct  this 
deficiency. 

Furthermore,  State  Regulation  Section 
3F.01b.,  which  was  submitted  to 
partially  correct  this  deficiency,  has  in 
fact  complicated  the  issue.  It  requires 
reporting  "violations  of  any  law,  rule,  or 
regulation  of  V/est  Virginia,  or  of  any 
State  law,  rule,  or  regulation  enacted 
pursuant  to  Federal  law,  rule  or 
regulation. .  .  .”  This  means  that 
violations  of  any  federal  law,  rule  or 
regulation  would  not  have  to  be 
reported.  Approval  of  West  Virginia’s 
program  is  conditioned  on  amendment 
of  the  State  law  and  regulations  to  make 
them  consistent  with  the  requirements 
of  Section  510(c)  of  SMCRA. 

14.4  Under  Section  20-6-31  of  the 
WV  SCMRA,  special  provisions  exist 
under  which  a  person  involved  in  non¬ 
coal  development  of  a  property  may 
obtain  a  special  permit  if,  in  the  course 
of  the  non-coal  development,  coal  will 
be  removed  fi:om  five  acres  or  less. 
These  provisions  are  implemented  in 
Section  9  of  the  West  Virginia 
Regulations. 

*1118  special  provisions  for  these 
“incidental  permits”  apply  to  the 
development  of  land  for  commercial, 
residential,  industrial  or  civic  use.  The 
purpose  of  the  incidental  permits  is  to 
expedite  coal  removal  in  instances 
where  the  primary  purpose  of  the  land 
development  is  not  coal  mining,  but 
where  a  coal  seam  is  or  will  be 
encountered  in  the  course  of  the 
development. 

West  Virginia  has  had  incidental 
permits  as  part  of  its  regulatory  scheme 
for  the  past  three  years.  During  that 
period,  35  incidental  permits  were 


issued  for  development  affecting  a  total 
of  130  acres.  Five  of  those  permits 
affected  two  acres  or  less,  which  means 
they  would  have  been  exempt  from  the 
requirements  of  SMCRA.  No  special  or 
severe  environmental  problems  have 
been  brought  to  the  Secretary’s  attention 
by  any  member  of  the  public  in 
connection  with  any  of  these  incidental 
permits.  The  Secretary  specifically 
requested  public  comment  on  this 
provision  of  the  State  program  in 
Finding  14.4  of  the  October  20, 1980, 
Federal  Register  notice.  Incidental 
permits  represent  a  particularly  useful 
mechanism  for  expedited  permitting  in 
West  Virginia,  where  commercial  land 
development  often  occurs  in  areas 
underlain  by  coal  and  where  coal  is 
encoimtered  in  the  course  of  unrelated 
construction  projects.  The  statistics  and 
other  specific  information  presented  to 
the  Secretary  on  incidental  permits  are 
found  in  a  December  1, 1980,  letter  from 
James  Pitsenbarger  to  Paul  Reeves, 
together  with  100  pages  of 
accompanying  justification,  copies  of 
which  were  included  in  the  West 
Virginia  resubmission.  (Administrative 
Record  No.  WV-261) 

Under  Section  528(2)  of  SMCRA  and 
the  implementing  relations,  all 
operations  affecting  two  acres  or  less 
are  exempt  from  all  requirements  of  the 
federal  law.  In  addition,  coal  removal 
incidented  to  government  financed 
construction  is  exempt  from  the 
substantive  requirements  of  SMCRA, 
without  regard  to  acreage  affected. 
Accordingly,  the  only  incidental  permit 
operations  required  to  comply  with 
minimum  Federal  standards  are  those 
privately  funded  projects  affecting 
between  two  and  five  acres. 

The  Secretary  has  examined  the 
incidental  permit  provisions  in  West 
.  Virginia’s  law  and  regulations  to 
determine  whether  they  meet  minimum 
requirements  for  permitting,  bonding, 
performance  standards  and  inspection 
and  enforcement.  With  respect  to  the 
contents  of  the  incidental  permit 
application,  there  are  detailed 
requirements  for  maps,  ownership 
information,  compliance  history  of  the 
developer,  site  development  plans, 
blasting  plans  and  vegetation  plans. 
Several  specific  requirements  for  permit 
contents  found  in  Sections  507  and  508 
of  SMCRA  are  not  explicitly  required  in 
SCMRA  or  State  regulations.  However, 
the  State  has  assured  the  Secretary  that 
it  will  require  all  additional  information 
which  may  be  appropriate  to  determine 
compliance  with  the  performance 
standards  applicable  to  the  operation. 
Approval  of  die  State  provision  is 
conditioned  on  the  State  demonstrating 
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that  all  applicable  data  will  be  included 
in  the  application. 

The  incidental  permit  regulations  also 
include  detailed  performance  standards, 
including  signs  and  markers,  top  soil, 
water  quality,  acid-producing  and  toxic 
materials,  monitoring,  revegetation, 
backfilling  and  grading.  In  addition, 
there  are  special  standards  for  projects 
located  on  steep  slopes.  While  these 
requirements  include  most  of  the 
relevant  performance  standards  of 
SMCRA  and  30  CFR  Chapter  VII,  some 
Federal  requirements  are  not  clearly 
included,  such  as  prime  farmlands 
requirements,  requirements  related  to 
augering  during  construction,  emd  the 
like.  A  complete  list  of  these  areas  is 
found  in  Administrative  Record  No. 
WV-317.  The  State  has  agreed  to 
provide  further  information  to  remedy 
deficiencies  in  the  performance 
standards,  or  explain  why  the  program 
is  not  deHcient.  Approval  of  this 
provision  is  conditioned  on  the  State 
completing  this  demonstration. 

Bonding  of  incidental  permits  is 
required  at  the  rate  of  $2,000  per  acre 
affected.  This  is  in  keeping  with  the 
bonding  scheme  for  all  West  Virginia 
permits,  where  a  general  fund  will  be 
used  to  cover  bond  liability  above  a 
minimum  amount.  The  State  has  assured 
the  Secretary  that  this  fund  is  available 
for  incidental  permit  liability  above  the 
$2,000  otherwise  posted  by  the 
developer.  The  State  provisions  allow 
the  release  of  the  bond  at  the  conclusion 
of  site  preparation,  rather  than  requiring 
the  five-year  revegetation  responsibility 
found  in  Section  515(b](20)  of  SMCRA. 
Since  the  permits  are  only  issued  where 
development  would  occur,  revegetation 
will  not  normally  be  a  problem.  The 
State  will,  however,  look  to  the  general 
fund  after  the  posted  bond  is  released. 
(Administrative  Record  WV  318J  Since 
Section  519(c)  of  SMCRA  allows  85 
percent  of  the  bond  to  be  released 
before  the  five-year  revegetation 
responsibility  period  runs  out  the 
Secretary  deems  the  West  Virginia 
provisions  approvable  as  an  alternative 
bonding  system  under  Section  509(c]  of 
SMCRA. 

Section  20-6-31  (c)  of  the  WV  SCMRA 
is  somewhat  ambiguous,  in  that  it  might 
be  read  to  exempt  developers  holding 
incidental  permits  fit)m  periodic 
inspections  and  enforcement  provisions 
applicable  to  all  other  permittees.  The 
Office  of  the  Attorney  General  has 
assured  the  Secretary  that  this  section 
does  not  exempt  incidental  permittees 
from  the  inspection  and  enforcement 
provisions  of  the  West  Virginia  program. 
(Administrative  Record  WV-318]. 

Finally,  the  program  does  not  set  forth 
in  detail  the  public  participation 


provisions  applicable  to  these  incidental 
permits,  although  State  Regulation 
Section  6A.03  does  require  evidence  of 
notification  by  the  operator  to  owners  of 
contiguous  surface  areas.  The  State  has 
assured  OSM  that  it  will  post  all 
incidental  permit  applications  for  at 
least  ten  days  in  the  DNR  office  nearest 
the  development  site. 

The  Secretary  finds  that  the  West 
Virginia  provisions  for  public 
participation  in  issuance  of  incidental 
permits  is  inadequate,  and  conditions 
his  approval  upon  the  State  adopting 
provisions  to  assiue  public  notice  of  and 
opportunity  to  participate  in  decisions 
on  incidental  permits. 

14.5  As  discussed  in  Finding  14.5  of 
the  October  20  Federal  Register  notice, 
many  deficiencies  existed  in  the  State’s 
permitting  procedures,  as  addressed  in  a 
letter  dated  May  23, 1980,  fi-om  OSM  to 
the  Department  of  Natural  Resources. 
[Administrative  Record  No.  WV  84] 
Additional  program  narrative  (identified 
as  “Finding  14.5,  Response  to  Part  11") 
resolved  all  of  the  concerns  expressed  in 
this  letter. 

14.6  Under  30  CFR  780.37  and  784.24, 
each  permit  application  must  describe 
each  road,  conveyor,  or  rail  system  in 
the  permit  area.  State  Regulation 
Section  4A.01  requires  the  same 
information,  but  subsection  b.  provides 
that  it  shall  include  only  railroads  over 
which  the  applicant  has  a  reasonable 
opportimity  to  exercise  control,  and 
defines  when  such  an  opportunity  will 
be  considered  to  exist  The  definition  is 
narrowly  drawn  and  assures  that  the 
operator  cannot  by  voluntarily 
transferring  ownership  of  part  of  the 
operation,  avoid  the  requirements 
otherwise  applicable  to  a  coal  operation. 

West  Virginia’s  provision  is  as 
stringent  as  the  federal  provision 
because  the  Secretary  does  not  interpret 
30  CFR  780.37  to  require  that  an  operator 
submit  information  for  portions  of  a 
railroad  over  which  the  operator  could 
not  possibly  exercise  any  control.  Such 
areas  are  i\ot  required  to  be  within  the 
peimit  area  and  need  not  be  bonded. 
These  areas  are  subject  to  the 
jurisdiction  of  other  governmental 
agencies. 

14.7  30  CFR  788.12(a)(3]  requires  that 
a  permit  revision  shall  be  obtained  in 
order  to  continue  operation  after  the 
cancellation  or  material  reduction  of  the 
liability  insurance  or  performance  bond 
upon  which  the  original  permit  was 
granted.  The  State  does  not  have  a 
provision  explicitly  stating  this 
requirement.  However,  as  the  State 
explained  in  the  December  30. 1980, 
meeting,  they  interpret  their  rules  to 
require  that  a  permit  be  revoked  if  the 
operator  loses  or  reduces  his  or  her 


bond  or  insurance.  This  interpretation  is 
based  on  State  Regulation  Section  3D.02. 
which  requires  that  the  insurance  policy 
remain  in  effect  during  the  life  of  the 
permit  or  any  renewal,  and  on  State 
Regulation  Section  4H.03.a.,  which 
requires  that  liability  under  the  bond 
continue  until  all  reclamation  is 
complete. 

14.8  West  Virginia  regulations  do  not 
contain  provisions  for  public  and  other 
notification  by  the  regulatory  authority 
as  to  the  approval,  modification  or 
denial  of  a  permit  application,  as 
required  by  30  CFR  786.23(e).  Under  this 
provision,  the  regulatory  agency’s 
written  findings  regarding  the  permit 
application  must  be  sent  to  the  applicant 
and  simultaneously  to  each  person  and 
government  officitd  who  filed  written 
objection  or  comment  with  respect  to 
the  application  and  to  the  Regional 
Director  of  (OSM).  The  regulatory 
authority  must  also  publish  a  summary 
of  its  decision  in  a  newspaper  or  similar 
periodical  of  general  dilation  in  the 
general  area  of  the  proposed  operation. 
Approval  of  West  Virginia's  program  is 
conditioned  on  the  adoption  of  a 
regulation  or  other  program  amendment 
consistent  with  30  CFR  786.23(e] 
regarding  public  and  other  notification 
of  permit  application  decisions. 

14.9  The  Secretary  finds  that  West 
Virginia  Regulation  Section  12B.07b., 
possibly  due  to  clerical  error,  could  be 
construed  to  restrict  the  availability  of 
boring  and  sampling  analyses  to  the 
public  in  conflict  with  30  CFR 
786.15(a)(2)  and  Section  507(b)(17]  of 
SMCRA.  The  State  regulation  is  adso 
inconsistent  with  WV  SCMRA  Section 
20-6-ll(a)(12].  The  State  regulation 
would  require  only  that  information  on 
potentially  toxic  materials  be  made 
available  to  the  public  and  that  all  other 
information  be  kept  confidential. 
Approval  of  West  Virginia’s  program  is 
conditioned  upon  the  amendment  of 
State  regulation  12B.07b.  to  be 
consistent  with  Section  20-6-ll(a)(12]  of 
the  WV  SCMRA  and  30  CFR 
786.15(a)(2). 

Finding  15 

The  Secretary  finds  that  the 
Department  of  Natural  Resources  has, 
except  as  noted  below,  the  authority  to 
regulate  coal  exploration  consistent 
with  30  CFR  Parts  776  and  815  and  to 
prohibit  coal  exploration  that  does  not 
'omply  with  30  CFR  Parts  776  and  815, 
and  the  West  Virginia  program  includes 
provisions  adequate  to  do  so,  except  as 
noted  below.  TUs  finding  is  made  under 
the  requirements  of  30  C^  732.15(b)(3). 

The  West  Virginia  program 
incorporates  provisions  corresponding 
to  Section  512  of  SMCRA  and  30  CFR 
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Parts  776  and  815  (as  related  to  coal 
exploration)  in  Chapter  2,  Article  6, 
Section  8  of  the  WV  Code  of  and  State 
Regulation  Section  5.  Section  (g)(1)  of 
the  program  narrative  includes 
discussion  of  the  systems  for 
exploration,  review,  and  approval.  In  the 
West  Virginia  law  and  program, 
exploration  is  referred  to  as  prospecting. 

15.1  As  discussed  in  Finding  15  of 
the  October  20  Federal  Register  notice. 
West  Virginia’s  program  narrative 
discussing  approval  or  denial  of 
prospecting  permits  was  inconsistent 
with  Section  20-6-8  of  the  State  law. 

The  Secretary  Ends  that  Section  (g)(1)  of 
the  State's  narrative  resubmission 
(identified  as  “Finding  14.5  Comment 
No.  6”)  now  discusses  State  procedures 
for  approval  or  denial  of  prospecting 
permits  consistent  with  State  statutory 
requirements. 

15.2  30  CFR  776.12(a)(3)(i)  and  30 
CFR  776.12(a)(5)  require  that  exploration 
applicants  requesting  approval  to 
remove  more  than  250  tons  of  coal 
supply,  among  other  information,  a  map 
and  narrative  describing  the  proposed 
area,  WV  SCMRA  Section  20-6-8(b)(l) 
and  State  Regulation  Section  5A.01b.l2. 
also  require  a  map  and  a  narrative. 
However,  the  West  Virginia  program 
lacks  provisions  consistent  with  several 
of  the  federal  requirements.  Approval  of 
the  West  Virginia  program  is 
conditioned  on  adoption  of  provisions 
consistent  with  the  following:  An 
additional  provision  as  required  by  30 
CFR  776.12(a)(3)(i),  requiring  a 
description  of  surface  topography, 
geology,  surface  water  and  other 
physical  features,  vegetative  cover,  and 
the  distribution  and  important  habitats 
of  fish  and  wildlife;  and  a  map,  as 
required  by  30  CFR  776.12(a)(5), 
identifying  proposed  trenches,  roads, 
structures,  land  excavations,  water  and 
coal  exploratory  holes,  wells,  and  earth 
and  debris  disposal  areas,  historic, 
cultural,  and  drainage  features,  and 
habitats  of  any  endangered  or 
threatened  species  listed  pursuant  to  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531  et  seq.). 

Finding  16 

The  Secretary  finds  that  the 
Department  of  Natural  Resources  has 
the  authority  under  West  Virginia  law 
and  that  the  West  Virginia  program 
includes  provisions  to  require  that 
persons  extracting  coal  incidental  to 
government-financed  construction 
maintain  information  on  site  consistent 
with  30  CFR  Part  707.  This  finding  is 
made  under  the  requirements  of  30  CFR 
732.15(b)(4). 

As  discussed  in  Finding  16  of  the 
October  20  Federal  Register  notice. 


West  Virginia  needed  to  enact 
regulations  adequate  to  implement 
Section  20-6-29(3)  of  the  WV  SCMRA. 
concerning  extraction  of  coal  incidental 
to  government-financed  construction,  in 
accordance  with  the  requirement  of  30 
CFR  Part  707  and  30  CFR  732.15(b)(4). 

The  West  Virginia  program 
resubmission  contains  State  Regulation 
Section  9C  which  is  consistent  with  30 
CFR  Part  707  and  meets  the 
requirements  of  30  CFR  732.15(b)(4). 

Finding  17 

The  Secretary  finds  that  the 
Department  of  Natural  Resources  has 
the  authority  and  the  West  Virginia 
program  includes  provisions  to  enter, 
inspect,  and  monitor  all  coal  exploration 
and  surface  coal  mining  and  reclamation 
operations  on  non-Indian  and  non- 
federal  lands  within  West  Virginia, 
consistent,  except  as  noted  below,  with 
the  requirements  of  Section  517  of 
SMCRA  (inspections  and  monitoring) 
and  30  CFR  Chapter  Vn.  Subchapter  L 
(inspection  and  enforcement).  This 
finding  is  made  imder  the  requirements 
of  30  CFR  731.15(b)(5). 

Provisions  corresponding  to  Section 
517  of  SMCRA  and  Subchapter  L  of  30 
CFR  Chapter  VII  for  inspection  and 
monitoring  are  found  in  Chapter  20, 
Article  6,  Section  15  of  the  Code  of  West 
Virginia  and  State  Regulation  Section  14 
of  the  State  Regulations.  Section  (g)(4)  of 
the  program  narrative  contains  a 
discussion  of  West  Virginia’s  inspection 
procedures.  Discussion  of  significant 
issues  raised  during  the  review  of  the 
West  Virginia  inspection  and 
enforcement  procedures  follows: 

As  discussed  in  Finding  17  of  the 
October  20  Federal  Register  notice. 
Section  521(a)(1)  of  SMCRA  grants 
authority  to  citizens  to  accompany  an 
inspector  during  an  inspection  resulting 
from  a  citizen’s  complaint.  Section  20-^ 
15(g)  of  the  WV  SCMRA  provides, 
however,  that  neither  the  permittee  nor 
his  authorized  agents  or  employees  shall 
be  liable  for  any  injury  sustained  by  a 
citizen  accompanying  the  inspector  onto 
the  minesite  except  for  willful  and 
deliberate  acts.  The  Secretary  found  in 
the  October  20  Federal  Register  notice 
that  this  provision  of  the  West  Virginia 
SCMRA  could  operate  as  a  constraint 
on  citizens  exercising  their  right  to  go  to 
the  mine  site.  Consequently,  approval  of 
the  West  Virginia  program  is 
conditioned  upon  the  deletion  of  this 
provision  from  Section  20-6-15(g}  of  the 
WV  SCMRA. 

Finding  18 

The  Secretary  finds  that  the 
Department  of  Natural  Resources  has 
the  authority  under  the  West  Virginia 


law  and  the  West  Virginia  program 
includes  provisions  to  implement, 
administer,  and  enforce  a  system  of 
performance  bonds  and  liability 
insurance,  or  other  equivalent 
guarantees  consistent  with  the 
requirements  of  Sections  509  and  519  of 
SMCRA  and  30  CFR  Chapter  VII, 
Subchapter  J  (performance  bonds).  The 
Secretary  finds  that  the  Department  of 
Natural  Resources  has  the  authority 
under  West  Virginia  law  and  the  West 
Virginia  program  includes  provisions  to 
implement,  administer,  and  enforce  an 
alternative  system  of  performance 
bonds  consistent,  except  as  noted 
below,  with  Section  509(c)  of  SMCRA. 
This  finding  is  made  under  the 
requirements  of  30  CFR  732.15(b)(6). 

Provisions  corresponding  to  Sections 
509  and  519  of  SMCRA  and  to 
Subchapter  J  of  30  CFR  Chapter  VII  are 
incorporated  in  Chapter  20,  Article  6, 
Sections  12  and  26  of  the  Code  of  West 
Virginia  and  State  Regulation  Section 
4H.  Section  (g)(3)  of  the  State  program 
narrative  contains  descriptions  of  the 
State’s  process  for  implementing, 
administering,  and  enforcing  a  system  of 
performance  bonds  and  liability 
insurance  or  other  equivalent 
guarantees. 

Discussion  of  significant  issues  raised 
in  the  review  of  West  Virginia’s  bonding 
and  insurance  provisions  follows: 

18.1  As  discussed  in  Finding  18.1  of 
the  October  20  Federal  Register  notice. 
West  Virginia  needed  to  submit 
additional  information  to  demonstrate 
that  its  alternative  bonding  system  will 
provide  sufficient  funds  to  allow  the 
DNR  to  complete  reclamation  where 
necessary  and  that  the  system  will 
provide  an  incentive  for  the  operator  to 
fulfill  his  or  her  obligations.  Regulation 
4H  and  the  Attorney  General's  opinion 
(Part  A,  as  Finding  18.1)  address  these 
concerns.  The  Secretary  agrees  that  the 
approach  taken  by  West  Virginia  is 
innovative  and  finds  that  the  funding 
system  is  procedurally  approvable. 

The  sole  remaining  concern  of  the 
Secretary  is  whether  or  not  the  State 
fund  will  always  contain  enough  money 
to  cover  the  demands  made  upon  it.  The 
materials  submitted  in  the  Attorney 
General’s  opinion,  although  they  provide 
some  information  on  the  amount  of 
money  in  the  fund,  are  not  sufficient  for 
a  final  determination  by  the  Secretary 
that  projected  fund  balances  will  be 
either  more  or  less  than  may  be  required 
under  reasonably  projectable 
conditions.  The  Secretary  believes  that 
such  a  determination,  based  on  standard 
statistical  and  actuarial  techniques,  is 
required  before  the  size  of  the  fund  is 
finally  approved.  Thus,  approval  of  the 
State  alternative  bonding  system  is 
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conditioned  on  the  State  providing  the 
Secretary  within  a  reasonable  period  of 
time  with  the  results  of  an  analysis  by  a 
professionally  qualiHed  party  using 
standard  statistical  and  actuarial 
techniques,  sufficient  to  demonstrate 
that  the  amount  of  money  going  into  the 
fund  will  cover  the  demands  likely  to  be 
placed  upon  it.  Further,  the  State  will 
have  to  modify  the  limits  on  the  fund 
balance  now  included  in  West  Virginia 
SCMRA  if  such  changes  are  found 
necessary  as  a  result  of  this  study.  OSM 
will  assist  the  State  in  the  design  and 
conduct  of  the  study  if  requested  to.  do 
so  by  DNR. 

18.2  Finding  18.2  of  the  October  20 
Federal  Register  notice  stated  that 
Section  20-6-12(f)  of  the  WV  SCMRA 
was  inconsistent  with  Section  509(a)  of 
SMCRA  because  it  could  allow  violation 
of  federal  water  quality  requirements. 
The  West  Virginia  provision  allows 
release  of  the  bond  if  untreated  drainage 
or  discharge  “is  not  lower  than  the 
water  quality  of  the  receiving  stream.” 
The  Secretary’s  finding  was  in  error  to 
the  extent  it  relied  upon  Section  509(a) 
since  neither  that  section  nor  Section 
519  of  SMCRA  restrict  the  release  of  the 
backfilling  and  grading  portion  of  a 
bond  on  the  basis  of  water  quality. 
However,  to  the  extent  the  State 
provision  could  be  interpreted  to  allow 
discharges  in  violation  of  the  water 
quality  standards  for  the  receiving 
stream  it  would  violate  the  provisions  of 
the  Federal  Water  Pollution  Control  Act, 
as  amended,  and  the  requirements  of 
Sections  510  and  515  of  SMCRA 
regarding  the  protection  of  hydrologic 
resources.  The  Secretary  finds  that  State 
Regulation  Section  6B.04b.  does  require 
all  discharges  from  the  permit  area  to 
meet  water  quality  standards.  This 
provision  and  West  Virginia  Code, 
Chapter  20.  Article  5A,  resolves  the 
concerns  expressed  by  the  Secretary  in 
the  October  20  notice.  (See  also  the 
Attorney  General’s  opinion  Part  A, 
response  to  Finding  13.7.) 

18.3  As  discussed  in  Finding  18.4  of 
the  October  20  Federal  Register  notice, 
the  narrative  discussion  in  the  State's 
original  submission  was  inadequate  in 
that  it  provided  no  information  on  the 
State  procedures  for  filing  bonds  or 
insurance  policies.  The  narrative 
resubmission  relating  to  Finding  18.1 
presents  additional  information  on  West 
Virginia’s  bonding  and  insurance 
provisions.  This  information  together 
with  State  Regulation  Sections  3  and  4H 
of  the  State’s  regulations  demonstrates 
that  the  State’s  bonding  and  insurance 
procedures  meet  the  requirements  of  30 
CFR  Part  806.  The  Secretary  finds  these 
procedures  acceptable. 


18.4  Section  507(f)  of  SMCRA  and  30 
CFR  806.14(b)  provide  that  the  liability 
insurance  policy  must  remain  in  force 
during  the  life  of  the  permit,  including 
reclamation  operations.  Section  20-6- 
10(a)(19)(d)  of  the  WV  SCMRA  contains 
a  similar  provision,  but  State  Regulation 
Section  3D.01  provides  that  blasting 
insurance  need  be  in  effect  only  as  long 
as  blasting  activities  occur.  The 
Secretary  finds  this  provision  consistent 
with  the  federal  provision.  Section  507(f) 
of  SMCRA  and  30  CFR  806.14(b)  do  not 
require  that  the  insurance  policy 
continue  to  cover  blasting  when  no 
blasting  is  occuring.  However,  the  basic 
liability  policy  must  remain  in  effect 
until  reclamation  activities  are 
complete. 

Finding  19 

The  Secretary  finds  that  the 
Department  of  Natural  Resources  has, 
except  as  noted  below,  the  authority 
and  the  West  Virginia  program  provides, 
except  as  noted  below,  for  civil  and 
criminal  sanctions  for  violations  of  W'est 
Virginia  law,  regulations  and  conditions 
of  permits  and  exploration  approvals 
including  civil  and  criminal  penalties 
consistent  with  Section  516  of  SMCRA 
(penalties)  including  the  same  or  similar 
procedural  requirements.  This  finding  is 
made  imder  the  requirements  of  30  CFR 
732.15(b)(7). 

Provisions  corresponding  to  Section 
518  of  SMCRA  and  to  30  CFR  845  are 
incorporated  in  Chapter  20,  Article  6, 
Section  17  of  the  Code  of  West  Virginia 
and  in  Section  14  of  the  State’s 
Regulations.  Section  (g)(7)  of  the 
program  narrative  contains  descriptions 
of  the  State’s  procedures  for  civil  and 
criminal  sanctions. 

In  Finding  19  of  the  October  20 
Federal  Register  notice  the  Secretary 
found  several  provisions  of  State  law 
unacceptable  as  being  inconsistent  with 
SMCRA  and  the  regulations 
promulgated  thereunder.  Many  of  these 
problems  involve  statutory  deficiencies 
which  could  not  be  addressed  before  the 
resubmission,  because  the  State 
legislature  did  not  convene  until  after 
resubmission.  The  State  has  submitted 
both  revised  and  additional  regulations 
which  do  modify  the  nature  and  extent 
of  some  deficiencies.  'Thus,  the  Secretary 
finds  that  State  requirements  and 
provisions  remain  inconsistent  with 
fyderal  requirements  and  provisions  as 
set  forth  in  the  following  findings. 
Approval  of  the  West  Virginia  program 
is  conditioned  upon  revisions  which 
remedy  these  inconsistencies. 

19.1  In  Finding  19.2  of  the  October  20 
Federal  Register  notice,  the  Secretary 
noted  several  inadequacies  in  the 
State’s  proposal  for  assessing. 


adjudicating,  and  collecting  civil 
penalties.  'Hie  areas  of  concern  were  (1) 
inadequate  description  of  the 
procedures  for  proposing  civil  penalties; 
(2)  lack  of  regulations  pertaining  to  the 
administrative  assessment  of  civil 
penalties;  (3)  use  of  the  Magistrate 
Courts  to  impose  civil  penalties;  (4) 
failure  to  provide  for  the  prepayment  of 
civil  penalties  into  an  escrow  account; 

(5)  failure  to  provide  that  findings  of  fact 
and  a  written  decision  shall  be  prepared 
after  a  public  hearing;  (6)  no  specific 
provision  for  public  participation;  and 
(7)  provision  for  a  jury  trial  in  magistrate 
court.  A  detailed  discussion  of  the 
issues  involved  with  each  of  these 
considerations  can  be  found  in  the 
October  20  Federal  Register  notice  (45 
FR  69258-69259). 

With  respect  to  the  description  of  the 
procedures  for  proposing  civil  penalties 
and  the  development  of  regulations 
pertaining  to  the  administrative 
assessment  of  civil  penalties,  the  State’s 
resubmission  contains  State  Regulation 
Section  14A.02.  This  section  provides 
that  each  reclamation  inspector  shall, 
within  fifteen  days  of  issuing  a  notice  or 
order,  confer  with  his  reclamation 
supervisor  or  other  duly  authorized 
person,  whp  shall  determine  the  amount 
of  penalty  to  be  sought  using  the  factors 
listed  in  WV  SCMRA  Section  20-6-17(c). 
This  approach  to  making  penalty 
assessments  is  sufficient  to  meet  the 
Secretary’s  concerns  in  this  regard  with 
one  exception.  Section  516(b)  of  SMCRA 
envisions  the  administrative  assessment 
of  penalties.  Section  20-6-17(cJ  of  the 
WV  SCMRA  contains  the  same  general 
criteria  for  assessing  penalties  as 
Section  518(a)  of  SMCRA,  but  the  State 
program  contains  no  regulations  or  other 
procedures  which  would  give  inspectors 
or  magistrates  any  guidance  as  to  how 
these  general  criteria  would  be  applied 
in  specific  factual  situations.  Although 
the  State  caimot  be  required  to  develop 
any  particular  system  for  assessing  civil 
penalties,  some  form  of  guidance  is 
necessary.  The  failure  to  provide  any 
regulations  or  guidelines  for  assessing 
penalties  would  almost  certainly  result 
in  widely  varying  assessments  under 
similar  factual  situations.  In  addition, 
without  additional  written  guidance, 
magistrates  could  change  the  penalty 
proposed  by  the  inspector  with  virtual 
impunity.  Iliis  would,  for  all  practical 
purposes,  result  in  judicial 
determination  of  penalties,  which  is 
inconsistent  with  518(b)  of  SMCRA. 
Accordingly,  approval  of  W'est 
Virginia’s  procedures  for  proposing  civil 
penalties  is  conditioned  on  the  adoption 
of  regulations,  or  other  program 
amendment,  which  would  provide 
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guidance  to  inspectors  and  magistrates 
for  applying  the  general  criteria  of  WV 
SCMRA  Section  20-6-17(c). 

The  State’s  proposal  for  using  the 
magistrate  court  to  impose  civil 
penalties  contained  in  its  original  March 
3, 1980  submission  has  been  changed  by 
virtue  of  proposed  statutory 
amendments  to  WV  SCMRA  Section  20- 
6-17(d).  These  changes,  as  explained  in 
the  Attorney  Generd’s  opinion 
(discussion  at  Part  A,  response  to 
Findings  19.3  and  27.4]  address  the 
concerns  of  the  Secretary  previously  set 
forth  in  Finding  19.2  of  the  October  20 
Federal  Register  notice.  The  proposed 
statutory  changes  would  make  the 
magistrate  judges  similar  to 
administrative  law  judges  in  all 
significant  respects.  Approval  of  this 
aspect  of  the  West  Virginia  program  is 
conditioned  upon  enactment  of 
proposed  statutory  changes  or  other 
program  amendments  which  meet  the 
concerns  of  the  Secretary  expressed 
here  and  in  Finding  19.2  of  the  Octobei' 

20  Federal  Register  notice. 

The  State  has  proposed  an 
amendment  to  WV  SCMRA  Section  20- 
6-17(d)  which  provides  that  an  operator 
must  place  the  amount  of  a  proposed 
penalty  in  escrow  if  the  operator  wishes 
to  chaUenge  the  penalty  in  magistrate 
court.  Approval  of  the  West  Virginia 
program  is  conditioned  upon  the 
enactment  of  statutory  language  or  other 
program  changes  which  meet  the 
prepayment  requirement  of  Section 
518(c)  of  SMCRA. 

llie  State  has  proposed  an 
amendment  to  Section  20-6-17(d)  of  the 
WV  SCMRA  that  would  provide  citizens 
full  access  to  the  magistrate  court, 
including  intervention  and  recovery  of 
attorney  fees.  Approval  of  the  State 
program  is  conditioned  upon  the 
enactment  of  statutory  changes  or  other 
program  changes  which  address  the 
concerns  of  the  Secretary  as  set  out  here 
and  in  Finding  19.2  of  the  October  20 
Federal  Register  notice.  The  State  has 
proposed  an  amendment  to  Section  20- 
&-17(d)  which  makes  clear  that  jury 
trials  are  not  available  in  civil  penalty 
proceedings  in  magistrate  court. 
Approval  of  the  West  Virginia  program 
is  conditioned  upon  statutory  or  other 
program  changes,  which  insure  that  jury 
trials  will  not  be  available  in  civil 
penalty  proceedings. 

19.2  In  Finding  19.3  of  the  October  20 
Federal  Register  notice,  the  Secretary 
found  that  West  Virginia  Code  Ann. 
Section  50-5-12,  which  provides  that 
appeals  from  the  magistrate  court  to  the 
county  circuit  court  are  de  novo,  is 
inconsistent  with  Section  525  of 
SMCRA,  The  Attorney  General’s 
opinion  (Part  A,  response  to  Findings 


19.3  and  27.4)  states  that  a  legislative 
change  will  be  proposed  to  eliminate  de 
novo  review  of  magistrate  decisions. 
Approval  of  the  West  Virginia  program 
is  conditioned  on  amendment  of  the 
State  statute  or  other  program  change 
which  corrects  this  deficiency. 

19.3  In  Finding  19.4  of  the  October  20 
Federal  Register  notice,  the  Secretary 
found  that  Section  20-6-17(a)  of  the  WV 
SCMRA,  which  provides  that  mandatory 
daily  penalties  for  certain  cessation 
orders  terminate  once  corrective  steps 
have  been  initiated  to  the  satisfaction  of 
the  inspector,  is  inconsistent  with  518(h) 
of  SMCRA,  which  provides  that  the 
penalty  shall  be  imposed  for  each  day 
the  violation  continues  unabated.  The 
Attorney  General’s  opinion  (Part  A, 
response  to  Finding  19.4]  states  that  a 
legislative  change  will  be  proposed  to 
correct  this  inconsistency.  In  the  interim. 
State  Regulation  Section  14A.02c 
specifies  that  only  when  the  violation  is 
abated  will  corrective  steps  have  been 
"initiated  to  the  satisfaction  of  the 
reclamation  inspector.’’  While  this 
regulation  reduces  the  Secretary’s 
concern,  approval  of  the  West  Virginia 
program  is  conditioned  on  amendment 
of  the  State  statute  which  corrects  this 
deficiency. 

19.4  In  Finding  19.5  of  the  October  20 
Federal  Register  notice,  the  Secretary 
found  that  the  West  Virginia  program 
provides  two  independent  avenues  for 
appealing  a  notice  of  violation,  which 
could  lead  to  forum  shopping  and 
inconsistent  interpretations  of  State  law. 
The  Attorney  General’s  opinion  (Part  A, 
response  to  Finding  19.5)  states  that  a 
legislative  change  will  be  proposed  to 
place  jurisdiction  over  civil  penalty 
cases  exclusively  in  the  magistrate 
system.  In  the  interim,  the  Reclamation 
Board  will  interpret  the  provisions  of  20- 
6-17(d)  of  the  WV  SCK'fRA  as  removing 
appeals  of  civil  penalty  cases  from 
board  jurisdiction.  While  this  regulation 
reduces  the  Secretary’s  concern, 
approval  of  the  West  Virginia  program 
is  conditioned  upon  revisions  to  the 
program  which  correct  this  deficiency. 

Finding  20 

The  Secretary  finds  that  the 
Department  of  Natural  Resources  has, 
except  as  noted  below,  the  authority 
under  West  Virginia  law  to  issue, 
modify,  terminate  and  enforce  notices  of 
violation,  cessation  orders  and  show 
cause  orders  consistent  with  Section  521 
of  SMCRA  (enforcement)  and  with  30 
CFR  Chapter  VII,  Subchapter  L 
(inspection  and  enforcement],  including 
the  same  or  similar  procedural 
requirements.  This  finding  is  made 
under  the  requirements  of  30  CFR 
732.15(b)(8). 


Provisions  corresponding  to  Section 
521  of  SMCRA  and  to  Subchapter  L  of  30 
CFR  Chapter  VII  are  included  in  Chapter 
20,  Article  6,  Sections  16  and  17  of  the 
Code  of  West  Virginia  and  Section  14  of 
the  State’s  Regulations. 

In  Finding  20  of  the  October  20, 1980 
Federal  Register  notice,  the  Secretary 
found  certain  provisions  of  the  West 
Virginia  program  unacceptable  as 
inconsistent  with  SMCRA  and  the 
regulations  promulgated  thereunder. 
Several  of  the  problems  previously 
identified  by  the  Secretary  involve 
statutory  deficiencies  which  could  not 
be  addressed  before  the  State 
resubmission  because  the  legislature 
does  not  convene  until  after  the 
resubmission.  However,  West  Virginia 
has  made  changes  in  its  resubmission  in 
several  areas  which  address  certain 
previously  identified  problems  and 
minimize  the  effect  of  others. 

The  following  constitute  the 
Secretary’s  findings  on  this  portion  of 
the  West  Virginia  resubmission. 
Approval  of  the  West  Virginia  program 
is  conditioned  upon  revisions  to  the 
State  Program  which  remedy  these 
inconsistencies. 

20.1  As  discussed  in  Finding  20.1  of 
the  October  20  Federal  Register  notice. 
Section  20-6-16(a)  of  the  WV  SCMRA 
grants  discretionary  authority  for  an 
inspector  to  issue  a  cessation  order  in 
situations  of  imminent  danger.  Section 
521(a)(2)  of  SMCRA  mandates  that  such 
orders  be  issued. 

State  Regulation  Section  14A.03a 
mandates  diat  inspectors  issue  a 
cessation  order  in  situations  of 
imminent  danger.  The  Secretary  finds 
that  with  this  revision  the  West  Virginia 
program  is  consistent  with  the  federal 
requirements. 

The  Secretary  recommends  that  the 
West  Virginia  statute  be  changed  to 
provide  for  mandatory  issuance  of 
cessation  orders  in  these  situations.  A 
successful  challenge  to  the  authority  of 
the  Department  of  Natural  Resources  to 
promulgate  or  enforce  the  regulation 
might  result  in  the  Secretary  being 
forced  to  intervene  in  the  administration 
of  the  West  Virginia  program.  A 
statutory  amendment  mandating  the 
issuance  of  a  cessation  order  in  cases  of 
imminent  environmental  harm  or  danger 
to  persona  would  obviate  this 
possibility. 

20.2  As  discussed  in  Finding  20.2  of 
the  October  20  Federal  Register  notice. 
Section  20-5-17(a)  of  the  WV  SCMRA 
provides  that  if  an  operator 
affirmatively  demonstrates  that 
compliance  with  a  notice  of  violation  is 
unattainable  due  to  conditions  totally 
beyond  the  control  of  the  operator, 
issuance  of  a  cessation  order  for  failure 
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to  abate  is  not  mandatory.  As  the 
Secretary  noted  in  the  October  20 
Federal  Register  notice,  this  appears  to 
be  inconsistent  with  Section  521(a)(3]  of 
the  SMCRA,  which  provides  for  a 
maximum  time  limit  of  90  days  for 
abatement  of  violation  and  for 
immediate  cessation  where  a  violation 
is  not  timely  abated. 

The  Attorney  General’s  opinion 
explains  that  this  exception  applies  only 
to  (1)  strikes  which  result  in  employees 
of  the  operator  being  completely 
excluded  &om  taking  steps  to  correct 
the  problem,  and  (2]«cts  of  God  as  that 
phrase  is  generally  imderstood  (i.e. 
cataclysmic  events  €md  not  just  heavy 
rain,  Adkins  v.  City  of  Hinton,  142  S.E. 
2nd  889  (1965)). 

The  Secretary  believes  that  he  has  the 
authority  to  recognize  legitimate, 
narrowly-drawn  exceptions  to  the 
ninety-day  abatement  limitation,  and 
that  the  State’s  exceptions  meet  this 
test.  These  exemptions  in  no  way  act  as 
a  deterrent  to  prompt  remedial  action 
and  would  never  provide  a  defense  to 
an  operator  whose  negligence,  tardiness 
or  failure  to  anticipate  foreseeable 
problems  were  a  contributing  factor  in 
his  failure  to  abate.  The  Secretary, 
therefore,  finds  that  the  exceptions  to 
the  ninety-day  abatement  limitation 
contained  in  Section  20-6-17(a)  of  the 
WV  SCMRA,  as  limited  by  the  Attorney 
General’s  opinion,  are  consistent  with 
Section  521(a)(3)  of  SMCRA. 

20.3  As  discussed  in  Finding  20.3  of 
the  October  20  Federal  Register  notice. 
Section  20-6-17(a)  of  the  WV  SCMRA 
provides  that  if  any  of  the  requirements 
of  the  law  and  regulations  or  permit 
conditions  have  not  been  complied  with, 
the  Director  “may  cause  a  notice  of 
violation  to  be  served  on  the  operator’’. 
Section  S21(a)(3)  of  the  SMCRA  requires 
mandatory  issuance  of  a  notice  of 
violation  when  the  Secretary  or  his 
authorized  representative  determines 
that  any  permittee  is  in  violation  of  any 
requirement  of  the  Act  or  any  permit 
condition  required  by  the  Act.  State 
Regulation  Section  14A.04  requires  each 
inspector  to  issue  a  notice  of  violation 
for  all  violations  observed.  The 
Secretary  finds  that  this  regulation 
makes  West  Virginia’s  program 
consistent  with  the  Federal  Act. 

The  Secretary  recommends  that 
Section  20-6-17(a)  of  the  WV  SCMRA 
statute  be  amended  to  provide  for 
mandatory  issuance  of  notices  of 
violations  for  all  observed  violations.  A 
successful  challenge  to  the  authority  of 
the  Department  of  Natural  Resources  to 
promulgate  or  enforce  this  regulation 
might  result  in  the  Secretary  being 
forced  to  intervene  in  the  administration 
of  the  West  Virginia  program.  A 


statutory  amendment  mandating  the 
issuance  of  a  notice  of  violation  would 
obviate  this  possibility. 

20.4  As  ^scussed  in  Finding  20.4  of 
the  October  20  Federal  Register  notice. 
Section  521(a)(3)  of  SMCRA  provides 
that  a  cessation  order  shall  remain  in 
effect  until  the  Secretary  determines 
that  the  violation  has  been  abated. 
Section  20-6-17(a)  of  the  WV  SCMRA 
provides  for  a  mandatory  daily  civil 
penalty  only  until  corrective  steps  have 
been  initiated.  The  Secretary  finds  this 
provision  inconsistent  with  the  Federal 
requirements.  The  Attorney  General’s 
opinion  (Part  A,  response  to  Finding 
20.4)  states  that  a  legislative  change  will 
be  proposed  to  correct  this 
inconsistency.  In  the  interim.  State 
Regulation  Section  14A.03b  specifies 
that  the  cessation  order  shall  remain  in 
effect  until  the  violation  is  abated. 

While  this  regulation  reduces  the 
Secretary's  concern,  approval  of  the 
West  Virginia  program  is  conditioned  on 
amendment  of  the  State  statute  which 
corrects  this  deficiency. 

20.5  As  discussed  in  Finding  20.5  of 
the  October  20  Federal  Register  notice. 
Section  20-^16(a}  of  the  WV  SCMRA 
mandates  that  a  cessation  order  shall 
expire  twenty-four  hours  after  the  order 
becomes  effective  unless  an  informal 
conference  is  held  by  a  reclamation 
supervisor  at  or  near  the  mine  site. 
Section  521(a)(5)  of  SMCRA  states  that  a 
cessation  order  shall  expire  within  thirty 
days  unless  a  public  hearing  is  held  at  or 
near  the  mine  site.  In  Finding  20.5  of  the 
October  20  Federal  Register  notice,  the 
Secretary  found  that  the  State  had  not 
adequately  demonstrated  that  it  could 
conduct  the  required  hearings  in  a 
timely  manner.  The  Secretary  requested 
the  State  to  provide  documentation  that 
the  State  has  adequate  staff  to  insure 
that  cessation  orders  will  not  expire 
because  of  insufficient  personnel  to 
conduct  the  hearings.  In  the  revised 
program  narrative  provided  with  its 
resubmission,  the  State  demonstrates 
that  it  has  adequate  staffing  to  conduct 
such  hearings  in  a  timely  manner. 
Therefore,  the  Secretary  finds  this 
provision  of  WV  SCMRA  Section  20-^ 
26(a)  is  acceptable. 

20.6  In  Finding  20.6  of  the  October  20 
Federal  Register  notice  the  Secretary 
found  that  the  State  failed  to  address 
the  procedures  for  issuance  of  orders 
and  notices  in  accordance  with  30  CFR 
731.14(g)(4).  In  the  revised  program 
narrative  (identified  as  “Comment  No. 
30")  the  State  described  its  procedure 
for  the  issuance  of  orders  and  notices.  In 
addition,  the  State  has  provided 
regulations  (Section  14)  and  proposed 
statutory  amendments  which  further 


explain  its  inspection  procedures.  The 
Secretary  finds  that  these  procedures 
are  the  same  or  similar  to  those  in 
SMCRA  and  the  regulations 
promulgated  thereunder. 

20.7  State  Section  20-d-16(c)  of  the 
WV  SCMRA  provides  that  an  inspector 
shall  be  readily  available  to  vacate  a 
cessation  order  upon  abatement  of  a 
violation.  As  the  Secretary  noted  in 
Finding  20.7  of  the  October  20  Federal 
Register  notice,  this  section  could  allow, 
or  possibly  require,  the  vacation  rather 
than  termination  of  such  orders. 
Therefore,  the  Secretary  finds  that  this 
provision  of  State  law  is  less  stringent 
than  federal  law.  The  Attorney 
General’s  opinion  (Part  A,  response  to 
Finding  20.7)  states  that  a  legislative 
change  will  be  proposed  to  correct  this 
inconsistency.  In  the  interim.  State 
regulation  Section  14A.03d.  specifies 
that  the  term  “vacate”  will  not  mean 
that  the  violation  is  to  be  treated  as  if  it 
never  existed,  which  is  the  meaning 
usually  assigned  to  the  term  in  the 
federal  regulations.  While  this 
regulation  reduces  the  Secretary’s 
concern,  approval  of  the  West  Virginia 
program  is  conditioned  upon  revisions 
to  the  statute  which  remedy  this 
deficiehcy. 

20.8  In  Finding  20.8  of  the  October  20 
Federal  Register  notice,  the  Secretary 
noted  that  Section  20-6-17(a)  of  the  WV 
SCMRA  omits  the  language  in  Section 
521(a)(3)  of  SMCRA  which  states  that  in 
a  cessation  order  issued  for  failure  to 
abate  a  notice  of  violation,  “the 
Secretary  shall  determine  the  steps 
necessary  to  abate  the  violation  in  the 
most  expeditious  manner  possible,  and 
shall  include  the  necessary  measures  in 
the  order.’’  The  Secretary  finds  the  State 
provision  inconsistent  with  SMCRA  to 
the  extent  that  the  federal  requirement 
is  omitted.  The  Attorney  General’s 
opinion  (Part  A,  response  to  Finding 
20.8)  states  that  a  legislative  change  will 
be  proposed  to  correct  this 
inconsistency.  In  the  interim.  State 
Regulation  Sqption  14A.03C.  requires  the 
inspector  to  identify  the  necessary  steps 
to  abate  the  violation  in  the  most 
expeditious  manqer  possible.  While  this 
regulation  reduces  the  Secretary’s 
concern,  approval  of  the  West  Virginia 
program  is  conditioned  upon  revisions 
to  the  statute  or  other  program 
amendments  which  remedy  this 
deficiency. 

20.9  State  Regulation  Section  14A.01 
contains  procedures  for  issuance  of 
show  cause  orders  similar  to  the 
requirements  of  30  CFR  843.13. 
However,  federal  law  provides  that  an 
unwarranted  failure  to  comply  exists 
where  a  permittee  fails  to  prevent  or 
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abate  a  violation  due  to  indifference, 
lack  of  diligence,  or  lack  of  reasonable 
care.  Although  the  State  regulation  is 
similar  with  respect  to  the  failure  to 
prevent  a  violation,  it  does  not  reference 
the  failure  to  abate  a  violation.  In  some 
situations  the  failure  to  prevent  a 
violation  may  be  excusable  whereas  the 
failure  to  abate  the  violation  is 
unwarranted,  so  it  is  important  that  both 
situations  be  covered  in  the  State 
regulation.  Also,  the  word  “no”  in  State 
Regulation  Section  14A.01.a.3  negates 
the  meaning  of  the  show  cause 
regulations.  This  is  an  obvious  clerical 
error  (Administrative  Record  No.  WV 
313)  which  must  be  corrected.  Approval 
of  the  program  is  conditional  upon 
changes  which  correct  these  problems. 

Finding  21 

The  Secretary  finds  that  the 
Department  of  Natural  Resources  has 
the  authority  and  the  West  Virginia 
program  contains  provisions  to 
designate  areas  unsuitable  for  surface 
coal  mining  consistent,  except  as  noted 
below  in  part,  with  30  CFR  Chapter  VII, 
Subchapter  F  (designations  of  areas 
imsuitable  for  mining).  This  finding  is 
made  under  the  requirements  of  30  CFR 
732.15(b)(9). 

Provisions  corresponding  to  Section 
522  of  SMCRA  and  to  Subchapter  F  of  30 
CFR  Chapter  VII  are  included  in  20-6-22 
of  the  Code  of  West  Virginia  and  in 
Sections  3  and  13  of  the  State 
regulations.  Section  (g)(ll)  of  the  West 
Virginia  program  narrative  describes  the 
system  by  which  petitions  for 
designating  areas  unsuitable  for  surface 
coal  mining  will  be  received  and 
processed  and  the  establishment  of  a 
data  base  and  inventory  system.  A 
discussion  of  significant  issues  raised  in 
the  review  of  West  Virginia’s  provisions 
concerning  unsuitability  designations 
follows. 

21.1  As  discussed  in  Finding  21.1  of 
the  October  20  Federal  Register  notice. 
Section  2(>-6-22(d)(l)  of  the  WV  SCMRA 
allows  the  Director  of  DfJR  to  issue 
variances  to  the  prohibitions  of  Section 
522(e)(1)  of  SMCRA  which  relate  to 
mining  within  the  boimdaries  of  certain 
areas  of  national  importance  established 
by  Congress.  Approval  of  West 
Virginia’s  program  is  conditioned  upon 
amendment  of  the  State  statute  to 
eliminate  the  -variance  provision.  In 
addition,  the  Director  of  DNR  has  agreed 
not  to  issue  such  a  variance  before  the 
statute  is  amended. 

21.2  As  discussed  in  Finding  21.2  of 
the  October  20  Federal  Register  notice, 
the  State  has  proposed  to  use  the  West 
Virginia  Heritage  Trust  Program  to 
satisfy  the  requirements  of  a  data  base 
and  inventory  system  under  Section 


522(2)(4)(B)  of  SMCRA.  The  original 
narrative  did  not  include  an  adequate 
discussion  work  plan  or  methodology  for 
developing  the  Trust  Program  to  provide 
the  required  information,  nor  did  the 
State  identify  local,  State,  or  federal 
sources  of  information  necessary  for  the 
process.  The  narrative  resubmission 
contains  a  work  plan  for  systematically 
developing  an  inhouse  data  base  around 
the  nucleus  of  the  Heritage  Trust  data 
base.  Local,  State  and  federal  sources  of 
information  are  listed  in  the  discussion. 
The  program  narrative  resubmission 
also  contains  a  description  of  the  State’s 
procedure  for  designating  lands 
unsuitable  for  coal  mining  activity 
(identified  as  “Comment  No.  42”).  On 
the  basis  of  this  information,  the 
Secretary  finds  the  State’s  narrative 
describing  its  proposed  data  base 
system  acceptable. 

Finding  22 

The  Secretary  finds  that  the 
Department  of  Natural  Resources  has 
the  authority  under  West  Virginia  laws 
and  the  West  Virginia  program  contains, 
except  as  noted  below,  provisions  for 
public  participation  in  the  development, 
revision  and  enforcement  of  West 
Virginia’s  laws  and  regulations  and  the 
West  Virginia  program  consistent  with 
the  public  participation  requirements  of 
SMCRA  and  30  CFR  Chapter  VII.  This 
finding  is  made  under  the  requirements 
of  30  CFR  732.15(b)(10). 

Provisions  corresponding  to  public 
participation  requirements  in  SMCRA 
and  in  30  CFR  Chapter  VII  are  included 
throughout  the  West  Virginia  statutes 
and  rules  submitted  as  part  of  the 
program.  Revised  Section  (g)(14)  of  the 
program  narrative  describes  the 
procedures  for  insuring  that  adequate 
public  participation  is  provided 
throughout  the  development  and 
functioning  of  the  State  program. 

Discussion  of  significant  issues  raised 
in  the  review  of  West  Virginia’s  public 
participation  provisions  follows: 

22.1  In  Finding  22.1  of  the  October 
20, 1980  Federal  Register  notice,  tlie 
Secretary  found  that  Section  20-6-24(b) 
of  the  WV  SCMRA  was  inconsistent 
v/ith  43  CFR  Part  4  to  the  extent  that  it 
provided  for  a  determination  of 
timeliness  of  intervention  on  a  case  by 
case  basis.  43  CFR  4.1110(a)  allows 
intervention  at  any  stage  in  an 
enforcement  proceeding.  Part  C  of  the 
Attorney  General’s  opinion  in  the  State 
program  resubmission  of  December  19, 
1980  explains  that  “an  intervenor  may 
intervene  in  any  stage  of  the  proceeding. 
Obviously  once  the  hearing  is  started  or 
ended  an  intervenor  may  be  allowed  to 
proceed  only  upon  showing  a  reason  for 
not  appearing  before  and  how  his 


intervention  and  his  evidence  or  brief 
will  further  the  process,”  The  Secretary 
finds  that  this  legal  interpretation  of  WV 
SCMRA  Code  Section  2Q-6-24  shows 
that  it  is  consistent  with  the  Federal 
intervention  provision  and  bases  his 
approval  on  the  interpretation. 

22.2  In  Finding  22.2  of  the  October  20 
Federal  Register  notice,  the  Secretary 
found  that  although  the  State  submitted 
a  listing  in  Section  (g)(14)  of  the 
narrative  of  areas  of  public 
participation,  he  could  not  find  that  the 
State  is  capable  of  providing  for  public 
participation  throughout  the  program 
because  the  program  did  not  describe 
avenues  of  public  participation.  The 
narrative  resubmission  presents  a  more 
detailed  list  of  areas  for  public 
participation  than  the  original 
submission  and  presents  a  ten-point 
discussion  of  avenues  for  public 
participation.  Accordingly,  the  Secretary 
finds  that  the  public  participation 
process  is  consistent  with  Federal 
requirements. 

22.3  In  Finding  22.3  of  the  October  20 
Federal  Register  notice  the  Secretary 
found  that  Section  20-6-24(f)  of  the  WV 
SCMRA  provides  that,  with  respect  to 
appeals  to  the  Reclamation  Board  of 
Review,  all  fees  and  mileage  expenses 
incurred  and  the  expense  of  preparing 
the  record  at  the  request  of  the  appellant 
would  have  to  be  paid  by  the  appellant. 
This  Section  and  Section  20-&-25(c) 
require  the  appellant  to  bear  the  cost  of 
preparing  and  transcribing  the  record. 
Section  29A-5-l(f)  of  the  West  Virginia 
Code  appears  to  place  the  cost  of 
preparing  the  transcript  upon  the 
agency.  The  Secretary  found  that  the 
West  Virginia  procedures  were 
inconsistent  with  SMCRA  to  the  extent 
that  appellants  would  be  required  to 
bear  the  cost  of  preparing  the  record  of 
proceedings.  Since  the  statute  has  not 
been  amended  to  resolve  this  problem 
the  Secretary  finds  that  this  provision  is 
inconsistent  with  SMCRA.  Approval  of 
the  State  program  is  conditioned  on 
amendment  of  the  program  to  meet  the 
requirements  of  SMCRA. 

Finding  23 

The  Secretary  finds  that  the  West 
Virginia  Department  of  Natural 
Resources  has  the  authority  under  West 
Virginia  laws,  except  as  noted  below, 
and  the  West  Virginia  program  includes, 
except  as  noted  below,  provisions  to 
monitor,  review,  and  enforce  the 
prohibition  against  indirect  or  direct 
financial  interests  in  coal  mining 
operations  by  employees  of  the  West 
Virginia  Department  of  Natural 
Resources  or  other  State  employees 
consistent  with  30  CFR  Part  705 
(restrictions  on  financial  interests  of 
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State  employees).  This  Hncling  is  made 
under  the  requirements  of  30  CFR 
732.15(b)(ll). 

Provisions  corresponding  to  Section 
517(g)  of  SMCRA  are  incorporated  in 
Chapter  20,  Article  6,  Section  40  of  the 
Code  of  West  Virginia. 

In  Finding  23  of  the  October  20 
Federal  Register  notice,  the  Secretary 
found  the  lack  of  conflict  of  interest 
requirements  for  the  Reclamation 
Commission  unacceptable.  The  revised 
Attorney  General’s  opinion  (Part  A, 
response  to  Finding  23)  states  that  an 
amendment  wUl  be  proposed  to  the 
State  Legislature  to  correct  this 
deficiency.  Approval  of  the  State 
program  is  conditioned  upon  adoption  of 
a  provision  subjecting  all  members  of 
the  Reclamation  Commission  to  the 
provisions  of  Section  20-6-40  of  the 
Code  of  West  Virginia. 

Finding  24 

The  Secretary  finds  that  the  West 
Virginia  Department  of  Natural 
Resources  has  the  authority  under  West 
Virginia  laws  and  the  West  Virginia 
program  includes  provisions  to  require 
the  training,  examination,  and 
certification  of  persons  engaged  in  or 
responsible  for  blasting  and  the  use  of 
explosives  in  accordance  with  Section 
719  of  SMCRA  to  the  extent  required  for 
approval  of  its  program.  Th(s  finding  is 
made  imder  the  requirements  of  30  CFR 
732.15(b)(12). 

Provisions  corresponding  to  Section 
719  of  SMCRA  are  incorporated  in 
Chapter  20,  Article  6,  Section  34  of  the 
Code  of  West  Virginia.  Section  (g)(13)  of 
the  West  Virginia  program  narrative 
contains  a  description  of  the  cooperative 
efiort  between  the  State  Department  of 
Mines  and  the  Department  of  Natiual 
Resources  as  it  relates  to  blaster 
training  and  certification.  West  Virginia 
has  no  regulations  on  training, 
examination,  and  certification  of 
persons  engaged  in  blasting.  However, 
under  30  CFR  732.15(b)(12)  the  State  is 
not  required  to  implement  regulations 
governing  such  training,  examination 
and  certification  until  six  months  after 
complete  federal  regulations  on  those  ' 
provisions  have  been  promulgated.  On 
December  12, 1980,  OSM  published 
partial  final  rules  establishing  minimum 
requirements  for  training  and  certifying 
persons  involved  in  blasting  in  surface 
mining  operations.  45  FR  82084-82100. 
These  regulations  are  codified  at  30  CFR 
Chapter  VII,  Subchapter  M,  Part  850. 
This  portion  of  Subchapter  M  is  now 
final.  However,  four  subsections 
concerning  qualification  requirements 
and  experience  requirements  remain  to 
be  promulgated.  These  subsections  will 
be  reproposed  and  subjected  to  public 


comment  prior  to  their  promulgation. 
Once  the  complete  Subchapter  M  is 
finally  promulgated.  West  Virginia  will 
have  an  additional  six  months  to 
prepare  and  submit  to  OSM  regulations 
consistent  with  the  federal  regulations. 

Finding  25 

The  Secretary  finds  that  the  West 
Virginia  Department  of  Natural 
Resources  has  the  authority  under  West 
Virginia  laws  and  the  West  Virginia 
program  contains  provisions  for  small 
operator  assistance  consistent  with  30 
CFR  Part  795  (small  operator 
assistance),  llus  finding  is  made  under 
the  requirements  of  30  CFR  732.15(b)(13). 

Provisions  corresponding  to  Section 
507(c)  of  SMCRA  are  incorporated  in 
Chapter  20,  Article  6,  Section  10(19)(b) 
of  the  Code  of  West  Virginia  and 
Section  11  of  the  State  Regulations. 
Section  (g)(16)  of  the  State  program 
submission  contains  a  description  of  the 
small  operator  assistance  program 
within  the  State. 

Only  one  significant  issue  was  raised 
in  the  review  of  the  West  Virginia  small 
operator  assistance  program.  Section 
20-6-10(b)  of  the  WV  SCMRA  provides 
for  the  payment  of  costs  associated  with 
the  determination  of  probable 
hydrologic  consequences  and  the 
statement  of  the  result  of  test  borings 
and  core  sampling  for  operators 
producing  less  than  one  hundred 
thousand  tons  of  coal  annually.  This 
section  further  provides  that  the  cost 
“shall  be  assumed  by  the  Department 
from  funds  provided  by  the  United 
States  Department  of  the  Interior 
pursuant  to  Public  Law  95-87.”  This  has 
the  effect  of  limiting  funding  for  the 
small  operator  assistance  program  to 
federal  funds.  Such  a  limitation  is 
inconsistent  with  Section  507  of  the 
SMCRA.  The  federal  funds  currently 
available  to  West  Virginia  for  small 
operator  assistance  are  sufficient  to 
meet  the  present  needs  of  West  Virginia. 
However,  this  may  not  be  the  case  in  the 
future,  and  thus  the  West  Virginia  law 
concerning  small  operator  assistance 
does  not  Mly  comply  with  Section 
507(c)  of  SMCRA. 

The  Attorney  General's  opinion  has 
responded  to  Ais  issue  by  preparing 
changes  to  WV  SCMRA  20^-6-10(b) 
which  would  delete  the  proviso  stated 
above  and  which  appear,  subject  to 
public  comment,  to  make  the  WV 
SCMRA  consistent  with  SMCRA. 
Furthermore,  State  regulations  Sections 
lie  and  llC.Ol  provide  that  the 
“Division  of  Reclamation  shall:  select 
and  pay  a  qualified  laboratory  *  *  *" 
When  supported  by  statutory  authority, 
this  provision  will  make  the  State 
program  consistent  with  SMCRA. 


Approval  of  the  State  program  is 
conditioned  upon  amendment  of  the 
State  statute  or  other  program 
amendment  to  meet  the  requirements  of 
Section  507(c)  of  SMCRA. 

Finding  26 

The  Secretary  finds  that  the  West 
Virginia  Department  of  Natural 
Resources  has  the  authority  under  West 
Virginia  law  and  the  West  Virginia 
program  contains  provisions  to  provide 
protection  of  employees  of  the 
Department  of  Natu^  Resources 
corresponding  with  the  protection 
afiorded  federal  employees  under 
Section  704  of  SMCRA.  This  finding  is 
made  under  the  requirements  of  30  CFR 
732.15(b)(14). 

Provisions  corresponding  to  Section 
704  of  SMCRA  are  incorporated  in 
Chapter  20,  Article  6,  Section  17(i)  of  the 
West  Virginia  Code.  The  Secretary  finds 
this  is  consistent  with  federal  law. 

Finding  27 

The  Secretary  finds  that  West 
Virginia  has,  except  as  noted  below,  the 
authority  under  its  laws  and  the  West 
Virginia  program  contains,  except  as 
noted  below,  provisions  for 
administrative  and  judicial  review  of 
State  program  actions  in  accordance 
with  Sections  525  and  526  of  ^CRA. 
This  finding  is  made  under  the 
requirements  of  30  CFR  732.15(b)(15). 

Provisions  corresponding  to  Sections 
525  and  526  of  SMCRA  are  incorporated 
in  Chapter  6,  Article  OA;  Chapter  20, 
Article  6;  Sections  24  and  25;  and 
Chapter  29A  of  the  Code  of  West 
Virginia.  Section  (g)(15)  of  the  program 
narrative  contains  a  description  of  the 
administrative  and  judicial  procedures 
which  are  available  for  the  review  of 
administrative  decisions,  action,  and 
refusals  to  act. 

Discussion  of  significant  issues  raised 
in  the  review  of  West  Virginia’s  public 
participation  provisions  follows. 

27.1  In  Finding  27.1  of  the  October  20 
Federal  Register  notice,  the  Secretary 
found  that  Section  (g)(15)  of  the  West 
Virginia  program  narrative  contained  a 
seemingly  erroneous  statement  that  the 
administrative  hearing  before  the 
Reclamation  Board  would  be  held 
within  sixty  days  of  the  notice  of  filing. 
In  the  revised  program  narrative  (Table 
G15-1),  the  State  has  corrected  tlds 
error,  stating  that  such  hearing  will  be 
held  within  thirty  days  of  the  notice  of 
filing  as  provided  in  Section  20-6-24(c) 
of  the  WV  SCMRA. 

27.2  In  Finding  27.2  of  the  October  20 
Federal  Register  notice,  the  Secretary 
requested  that  West  Virginia  submit  its 
rules  imder  the  State  Open  Government 
Proceedings  Law,  which  the  State  has 
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done  in  Section  15  of  its  regulations. 
However,  these  regulations  do  not  state 
how  much  notice  will  be  provided  to  the 
public  in  advance  of  a  formal  hearing  as 
required  in  Section  525(a)(2]  of  SMCRA, 
which  requires  at  least  5  days  written 
notice.  Approval  of  the  West  Virginia 
program  is  conditioned  on  a  change  in 
the  State  program  which  insures  that  5 
days  notice  will  be  provided  to  the 
public. 

27.3  In  Finding  27.3  of  the  October  20 
Federal  Register  notice,  the  Secretary 
found  that  West  Virginia  had  not 
demonstrated  that  a  State  court  has 
authority  to  enter  an  order  requiring 
payment  of  any  civil  penalty  assessment 
enforced  by  its  judgment.  The  State  has 
submitted  West  Virginia  Code  50-6-1, 
which  contains  such  authority.  The 
Secretary  finds  that  State  law  is 
consistent  with  federal  law  on  this 
matter. 

27.4  In  Finding  27.4  of  the  October  20 
Federal  Register  notice,  the  Secretary 
noted  several  deficiencies  in  the  State’s 
provisions  for  administrative  and 
judicial  review,  including  (1)  dual 
avenues  of  appeal  for  operators  cited  for 
a  violation,  (2)  use  of  jury  trials  in 
magistrate  court  and  (3)  de  novo  review 
of  magistrate  decisions  if  appealed  to. 
circuit  court. 

These  problems  are  discussed  at 
Finding  IS  above.  Also,  a  detailed 
discussion  of  the  problems  with  jury 
trials  and  de  novo  review  is  set  for^  at 
Finding  27.4  of  the  October  20  notice.  45 
FR  69262.  Approval  of  the  program  is 
conditioned  upon  the  enactment  of 
revisions  maldng  the  State  progiam 
consistent  with  the  federal 
requirements. 

Finding  28 

The  Secretary  finds  that  the  West 
Virginia  Department  of  Natural 
Resources  has  the  authority  under  West 
Virginia  laws  and  the  progrtun  contains 
provisions  to  cooperate  and  coordinate 
with  and  provide  documents  and  other 
information  to  the  Office  of  Surface 
Mining  under  the  provisions  of  30  CFR 
Chapter  VII,  except  as  noted  in  Finding 
14.8.  This  finding  is  made  under  the 
requirement  of  30  CFR  732.15(b)(16). 

Chapter  20,  Article  6,  Section  20(a]  of 
the  Code  of  West  Virginia  provides  for 
public  notice  of  applications  for  permits, 
applications  for  permit  revisions  and 
actions  to  revoke  permits.  In  addition, 
the  West  Virginia  Administrative 
Procedures  Act  assures  that  information 
is  publicly  available. 

Finding  29 

The  Secretary  finds  that  the  West 
Virginia  laws  and  regulations  and  the 
West  Virginia  program  contain  no 


provisions  which  would  interfere  with  or 
preclude  implementation  of  the 
provisions  of  SMCRA  and  30  CFR 
Chapter  Vn.  This  finding  is  made  under 
the  requirements  of  30  CFR  732.15(c). 

In  West  Virginia’s  permanent  program 
submission,  the  following  laws  other 
than  the  West  Virginia  Surface  Coal 
Mining  Reclamation  Act  were 
referenced  as  legal  authority  for  various 
sections  of  W'est  Virginia’s  program: 

Open  Government  Proceedings  Law  (Chapter 
6,  Article  9A) 

Conflict  of  Interest  Law  (Chapter  6B,  Article 
1) 

Administrative  Procedures  Law  (Chapter  29A 
and  Chapter  29B) 

Civil  Jurisdiction  and  Authority  Law  (Chapter 
50,  Article  2) 

Other  state  laws  and  regulations 
directly  affecting  the  regulation  of 
surface  coal  mining  and  reclamation 
operations  include: 

Existing  Chapter  20,  Article  6  of  the  Code  of 
West  Virginia,  Surface  Mining  and 
Reclamation 

Enrolled  H.B.  1404,  Surface  Mining  and 
Reclamation 

Existing  Chapter  20-6,  Series  VII  (1978)  Rules 
and  Regulations  Draft  Chapter  20-6,  Series 
VII  Rules  and  Regulations 
Chapter  20,  Article  5  of  the  Code  of  West 
Virginia,  Water  Resources 
Admidstrative  Regulations  of  the  State  of 
West  Virginia  for  Water  Quahty  Criteria 
on  Inter-  and  Intrastate  Streams,  1977 
Proposed  Administrative  Regulations  of  the 
State  of  West  Virginia  for  Water  Quality 
Criteria  on  fcter-  and  Intrastate  Streams, 
1960 

Chaptw  19  Articles  12  D  and  20  of  tiie  Code 
of  West  Virginia,  Department  of 
Apiculture 

Chapter  22  of  the  Code  of  West  Virginia, 
Underground  Coal  Mine  Safety  Laws 
Chapter  38,  Articles  3, 4,  5  and  6  of  the  Code 
of  West  Virginia,  Liens 
Judicial  Code  of  Etliics,  Appendix 

In  the  substantive  review  of  the 
program  submission,  these  laws  and 
regulations  were  reviewed  as  part  of  the 
adequacy  analysis  or  reviewed  for  their 
potential  for  conflicting  with  the 
statutory  and  regulatory  elements  of  the 
State  program.  No  conflicts  were  found 
which  might  weaken  those  State  laws 
and  State  regulations  which  form  the 
basis  for  implementation  of  a  program 
equal  to  or  more  stringent  than  SMCRA 
or  30  CFR  Chapter  VII. 

The  provisions  in  these  laws  and 
regulations  which  constitute  West 
Virginia’s  requirements  corresponding  to 
the  minimum  standards  found  in 
SMCRA  of  30  CFR  Chapter  VII  are  part 
of  the  State  regulatory  program  being 
approved  today. 

Finding  30 

The  Secretary  finds  that  the  West 
Virginia  Department  of  Natural 


Resources  has  demonstrated  that  it  will 
have  sufficient  legal,  technical,  and 
administrative  personnel,  and  sufficient 
legal,  technical,  and  administrative 
personnel,  and  sufficient  funds  to 
implement,  administer,  and  enforce  the 
provisions  of  the  program,  the 
requirements  of  30  CFR  732.15(b) 
(program  requirements),  and  other 
applicable  State  and  federal  laws.  This 
finding  is  made  under  the  requirements 
of  30  CFR  732.15(d). 

’The  Secretary  finds  that  the  West 
Virginia  Department  of  Natural 
Resources  had  demonstrated  that  it  will 
have  sufficient  funds  to  implement, 
administer,  and  enforce  the  provisions 
of  the  program,  the  requirements  of  30 
CFR  732.15(b)  (program  requirements), 
and  other  applicable  State  and  federal 
laws.  This  finding  is  made  under  the 
requirements  of  30  CFR  732.15(d),  the 
narrative  discussion  in  the  program 
resubmission  (identified  as  "Finding  30”) 
and  in  memoranda  provided  by  the 
West  Virginia  Department  of  Natural 
Resources  in  response  to  comments 
made  at  the  public  hearing  on  the 
resubmission.  (Administrative  Record 
No.  WV  32).  The  State  describes  the 
proposed  staff  and  demonstrates  how 
such  staff  will  be  adequate  to  carry  out 
the  functions  for  the  projected  workload 
to  ensure  that  coal  exploration  and 
surface  mining  and  reclamation 
operations  comply  with  the 
requirements  of  SMCRA  and  the  federal 
regulaticms.  This  discussion  also 
includes  budget  information  which 
demonstrates  that  adequate  funds  are 
available. 

C.  Disposition  of  Public  Comments 

The  Secretary  received  a  number  of 
public  comments  on  the  resubmitted 
West  Virginia  program.  The  disposition 
of  these  comments  has  been  organized 
into  categories  to  assist  the  reader. 
Comments  fi'om  Federal  agencies  are 
addressed  first;  all  other  comments 
follow. 

The  disposition  of  public  comments 
constitutes  a  part  of  the  Secretary's 
basis  and  purpose  in  deciding  to 
approve,  with  conditions.  West 
Virginia’s  program.  Comments  with 
which  the  Secretary  agrees  have  been 
incorporated  directly  into  specific 
Findings  and  the  Conditions  stated  in 
Section  E  of  this  notice,  where 
appropriate. 

Under  Section  505(b)  of  SMCRA  and 
30  CFR  730.11,  State  provisions  which 
provide  more  stringent  environmental 
protection  th£m  the  federal  provisions 
shall  not  be  construed  to  be  inconsistent 
with  SMCRA.  The  Secretary  has  no 
authority  to  disapprove  State  provisions 
which  are  more  stringent  than  the 
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federal  provisions.  Thus,  State 
provisions  characterized  by  the 
Secretary  in  the  disposition  of  public 
comments  as  “consistent  with"  federal 
provisions  may  be  more  stringent  than 
the  federal  requirements. 

/.  General  Comments 

1.  The  West  Virginia  Coal  Association 
(WVCAJ  and  other  industry  commenters 
objected  that  the  comment  period  was 
not  long  enough.  They  stated  that  they 
had  difficulty  in  obtaining  copies  of  the 
resubmission,  that  there  were  changes 
to  the  regulations  after  the  resubmission, 
and  that  the  holidays  and  vacations 
made  it  difficult  for  them  to  review  the 
program.  One  of  these  commenters 
stated  that  it  was  difficult  to  encourage 
people  to  do  the  work  required  to  review 
the  program  because  some  people 
believed  that  their  comments  would  not 
receive  serious  consideration. 

The  comment  period  was  originally 
set  at  eighteen  days,  and  in  response  to 
an  industry  request  (letter  of  December 
29, 1980,  from  WVCA  to  OSM, 
Administrative  Record  No.  WV  279), 
was  extended  to  twenty-one  days.  The 
extra  three  days  correspond  to  die  three 
days  of  official  holidays  occurring 
during  the  comment  period.  This  is 
consistent  with  30  CFR  732.13(f),  which 
states  that  in  the  resubmission  process, 
the  comment  period  may  be  shortened 
to  15  days.  There  were  no  adverse 
comments  on  this  provision  when  it  was 
promulgated  in  March,  1979,  and  no 
lawsuits  were  brought  challenging  it. 

The  Secretary  exercised  his  discretion  in 
setting  a  comment  period  of  twenty-one 
days,  which  he  believes  was  sufficient 
to  allow  review  of  the  program.  This 
period  was  greater  than  that  afforded  in 
any  other  State  resubmission,  including 
that  of  Kansas,  where  the  entire  body  of 
the  regulations  was  withdrawn  after  the 
original  submission,  necessitating 
review  of  an  entire  set  of  new 
regulations  on  resubmission.  [Kansas,  45 
FR  74513  (November  10, 1980),  18  days — 
Oklahoma.  45  FR  80837  (December  8, 
1980),  16  days— Utah.  45  FR  84824 
(December  23. 1980),  15  days — 
Wyoming,  45  FR  49597  (July  25. 1980),  15 
days — ^Mississippi,  45 37223  (June  2, 
1980),  18  days— Iowa,  45  FR  82276 
(December  15, 1980),  16  days — 
Louisiana,  45  FR  58576  (September  4, 
1980),  15  days). 

The  Secretary's  belief  that  the  21-day 
comment  period  was  adequate  is  largely 
based  on  the  fact  that  the  nature  of  the 
review  required  is  narrow.  The  question 
the  Secretary  has  considered  in  deciding 
whether  to  approve  West  Virginia’s 
program  and  upon  which  he  solicited 
public  comments  is  whether  the  State 
program  is  consistent  with  the  federal 


program.  Comments  attacking  the 
wisdom  of  the  State  rules,  rather  than 
their  consistency  vtdth  the  federal  rules, 
should  be  directed  tb  the  State  in  its 
own  public  participation,  process,  not  to 
the  Secretary.  Thus,  the  reviewer’s  task 
in  this  procedure  is  identifying 
inconsistencies  between  the  State  and 
federal  programs.  Furthermore,  since 
under  Section  505  of  SMCRA  the 
Secretary  has  no  power  to  disapprove  a 
State  provision  which  provides  more 
stringent  environment^  protection  than 
the  federal  rule,  reviewers  need  only  be 
concerned  with  those  differing  State 
provisions  which  are  less  stringent  than 
the  federal  rules.  Also  see  response  to 
comment  No.  2  for  a  further  discussion 
of  the  narrow  nature  of  the  issues  under 
consideration. 

The  adequacy  of  the  comment  period 
is  further  borne  out  by  the  extent  and 
detail  of  the  public  comments  received, 
including  detailed  comments  submitted 
by  several  environmental  groups  on  the 
date  of  the  public  hearing,  January  5, 
1981,  four  days  before  the  close  of  the 
public  comment  period.  One  of  these 
environmental  groups  commented  that 
although  they  experienced  “a  slight 
amount’’  of  hardship  in  reviewing  the 
resubmission  because  of  the  holiday 
season,  they  felt  that  there  was 
adequate  time  to  review  the  program. 
They  also  stated  that  “by  keeping  up 
with  the  drafts  as  they  were  developed 
over  the  past  two  months,  we  were  able 
to  quickly  analyze  the  relatively  small 
volume  of  new  material  which  was  not 
first  available  for  public  inspection  until 
December  19."  (Testimony  of  Ed  Light, 
Administrative  Record  No.  WV  294). 

In  addition,  the  industry,  as  well  as 
other  members  of  the  public,  had  and 
took  advantage  of  numerous 
opportunities  to  familiarize  themselves 
with  the  draft  regulations  and  discuss 
them  with  OSM  and  the  State  well 
before  the  resubmission.  Like  the 
commenter  quoted  above  they  were  in 
fact  already  familiar  with  many  of  the 
regulations  in  the  resubmission.  The 
State  held  a  workshop  on  May  19, 1980, 
which  was  well  attended  by  ^  facets  of 
the  industry,  including  WVCA  and  the 
West  Virginia  Surface  Mining  and 
Reclamation  Association  (WVSMRA), 
where  the  draft  regulations  were 
discussed.  It  was  fiiese  draft  regulations 
which,  after  incorporating  industry 
comments,  became  the  June  16, 1980, 
initial  State  program  submission.  The 
State  also  met  with  industry 
representatives  on  many  occasions  to 
discuss  issues  in  the  draft  regulations. 
Industry  representatives  reviewed  drafts 
of  the  regulations,  discussed  them  with 
the  State  and  presented  the  State  with  a 


list  of  items  which  they  considered  to  be 
problems.  They  then  met  with  OSM  and 
the  State  on  December  6. 1980,  to  review 
these  items.  At  this  meeting,  the 
participants  also  discussed  the  list  of 
issues  presented  to  the  State  by  OSM  in 
letters  dated  November  19  and  20, 1980 
(Administrative  Record  Nos.  WV226 
and  WV227).  Thus, 'the  Secretary 
believes  that  the  industry,  like  the 
environmental  groups,  was  already 
familiar  with  most  of  the  regulations  in 
the  resubmission  and  could  have 
conducted  a  complete  review  of  the 
program  material  within  the  time 
allowed. 

Furthermore,  several  other  factors 
convinced  the  Secretary  that  it  would 
not  be  overly  difficult  to  review  the 
resubmission  in  the  allotted  time.  There 
were  several  tools  available  to  the 
public  to  assist  in  focusing  on  the  new 
aspects  of  the  resubmission  cmd  to 
otherwise  aid  review.  Part  B  of  the 
Attorney  General’s  opinion  in  the 
resubmission  contains  a  discussion  of 
how  each  of  the  issues  in  the  November 
19  and  20, 1980,  letters  was  resolved  and 
cites  the  State  and  federal  provisions 
involved.  The  opinion  also  contains  in 
Part  A  a  discussion  of  how  each 
problem  raised  in  the  Secretary’s 
October  20. 1980  partial  approval/ 
partial  disapproval  was  resolved  and 
citations  to  the  parts  of  the  program 
which  the  state  felt  resolved  the 
problem.  'Thus,  it  should  not  have  been 
difficult  for  the  industry  or  any  other 
commenters  to  focus  on  the  program  and 
identify  any  remaining  problems.  OSM 
itself  relied  heavily  on  ffiese  tools  in  its 
own  review  of  the  program. 

Many  of  the  regulations  in  the 
resubmission  which  differ  from 
previously  circulated  drafts  are  nearly 
identical  to  the  parallel  federal 
regulations,  making  review  of  these 
provisions  for  consistency  with  the 
federal  program  relatively  easy.  In 
addition,  in  the  December  19. 1980, 
notice  aimoimcing  receipt  of  the 
resubmission  and  the  public  comment 
period  the  Secretary  offered  to  assist  the 
public  in  reviewing  the  program  by 
keeping  a  list  of  those  wisldng  to  be  kept 
apprised  of  changes  in  the  resubmission 
and  contacting  these  people  when  any 
such  changes  were  made.  45  FR  83546 
(December  19. 1980).  Very  few  such 
changes  were  made  and  OSM  received 
no  requests  for  assistance  firom  these 
commenters.  Thus,  the  industry’s 
complaint  that  it  was  too  difficult  to 
keep  abreast  of  program  amendments  is 
without  foundatioiL 

With  regard  to  the  industry’s 
complaints  that  they  were  not  able  to 
obtain  copies  of  the  program,  the 
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Secretary’s  obligations  under  30  CFR 
732.12  are  to  make  copies  of  the  program 
available  for  inspection  at  the  office  of 
the  Regional  Director  and  at  the  central 
office  and  each  field  office  of  the  State 
agency.  In  addition,  any  person  who  so 
requested  could  receive,  free  of  charge, 
one  copy  of  the  State  statutes  and 
regulations  (not  the  program  narrative  or 
Attorney  General’s  opinion)  from  OSM. 

In  every  case  where  a  copy  of  the 
statutes  and  regulations  was  requested, 
it  was  sent  by  OSM  within  24  hours. 
(Administrative  Record  No.  WV300). 
Copies  of  the  program  were  available 
for  review  in  more  than  a  dozen 
locations  throughout  the  State.  Although 
there  were  some  minor  delays  in  getting 
copies  of  the  program  to  some  Held 
offices  of  OSM  and  the  State,  every  Reid 
office  reported  that  no  one  requested  to 
see  the  program  before  the  program  was 
delivered.  (Administrative  Record  No. 
WV296).  In  addition,  the  Federal 
Register  notice  announcing  the  public 
comment  period,  44  FR  83544  (December 
19, 1980),  identified  and  provided  the 
telephone  number  of  the  Public  Affairs 
Officer  at  OSM  in  Charleston  to  provide 
further  information  about  the 
submission.  No  one  contacted  this 
official  with  regard  to  difficulty  in 
obtaining  copies  of  the  program. 

Furthermore,  in  response  to  a  request 
from  WVCA  to  the  State,  OSM 
reproduced  75  copies  of  the  program  for 
WVCA  to  send  to  its  members.  WVCA, 
although  based  in  Charleston,  never 
picked  up  these  copies  from  OSM's 
Charleston  office. 

In  summary,  the  narrow  nature  of  the 
review  required  and  the  many  tools 
available  to  assist  in  that  review  should 
have  made  the  comment  period 
adequate.  The  industry’s  claims  that 
they  were  unable  to  obtain  or  view 
copies  of  the  State  program  or  to  keep 
abreast  of  changes  in  ffie  program  are 
unsubstantiated.  The  Secretary  does  not 
agree  that  the  public  comment  period 
was  too  short,  or  that  the  holiday  season 
imduly  hampered  the  efforts  of  those 
who  conscientiously  worked  to  review 
the  program  under  the  applicable  legal 
standards,  since  the  three-day  extension 
of  the  comment  period  more  than  made 
up  for  the  holidays  during  the  comment 
period.  The  extensive  and  detailed 
comments  actually  submitted  by  many 
commenters,  including  the  coal  industry, 
confirm  the  Secretary’s  view. 

2.  One  commenter  argued  that  the 
Secretary  must  specifically  answer  in 
detail  all  comments  which  “do  not 
match  the  Federal  Act.’’  The  Secretary 
interprets  this  to  mean  that  the 
commenter  wishes  him  to  consider 
■  comments  which  criticize  the  wisdon  of 
the  State  rules  rather  than  comparing 


the  State  and  federal  rules  to  determine 
whether  they  are  consistent. 

However,  under  Section  503(a)(7)  of 
SMCRA,  die  Secretary  is  authorized 
only  to  determine  whether  the  State 
rules  are  consistent  with  the  federal 
rules;  furthermore,  under  Section  505, 
State  provisions  which  are  more 
stringent  than  the  federal  provisions 
may  not  be  deemed  inconsistent  with 
the  federal  provisions.  'Thus,  the 
Secretary  may  not  disapprove  State 
rules  which  impose  requirements  in 
addition  to,  or  requirements  which  are 
more  strigent  than,  the  federal 
requirements;  he  also  may  not  impose 
upon  the  States  any  requirements 
beyond  those  in  the  federal  regulations. 
*010  public  has  already  had  an 
opportunity  to  comment  on  the  wisdom 
of  the  federal  rules  themselves  and  to 
challenge  in  court  those  which  they 
believe  to  be  unwise  or  illegal.  Further, 
the  public  will  have  an  opportunity  to 
comment  on  the  wisdom  of  the  State 
rules  when  the  State  completes  its 
public  participation  requirements  for  its 
permanent  regulations.  If  at  that  time 
the  State  decides  in  response  to  public 
comments  to  change  any  of  its  rules,  it 
may  do  so  under  the  program 
amendment  provision,  30  CFR  732.17,  as 
long  as  its  rules  do  not  become  less 
stringent  than  the  Federal  program. 

3.  One  commenter  argued  that  West 
Virginia’s  submission  fails  to  consider 
the  distinct  differences  between  surface 
and  underground  coal  mining,  as 
required  by  Section  516  of  SMCRA  and 
Section  20-6-14(a)  of  the  State  law. 
Although  the  commenter  alleged  that 
there  are  numerous  problems  presented 
by  the  State  submission  because  of  this 
alleged  failure,  no  specific  instances 
were  identified.  As  discussed  in  the 
reponse  to  comment  No.  2,  the  issue 
considered  by  the  Secretary  in  deciding 
whether  to  approve  State  programs  is 
whether  a  State’s  provisions  are 
consistent  with  federal  requirements. 
The  commenter’s  specific  allegations,  if 
any.  should  be  directed  to  the  State  in 
its  permanent  rulemaking  procedures. 
With  regard  to  the  federal  regulations  on 
which  the  Secretary’s  review  is  based, 
the  Secretary  took  the  distinct 
differences  between  surface  and 
undergroimd  mining  into  account  and 
provided  an  opportunity  for  public 
comment  when  he  promulgated  the 
permanent  federal  regulations. 

4.  WVCA  argued  that  the  Federal 
regulations  require  that  enacted  State 
regulations  be  submitted  but  that  West 
Virginia’s  regulations  do  not  meet  this 
requirement  because  they  are  in  draft 
form  with  an  additional  process 
required  before  they  can  be  enacted. 


WVSMRA  also  noted  that  the  Federal 
Register  notice  of  October  20, 1980, 
which  partially  approved  the  West 
Virginia  program,  stated  that  30  CFR 
732.11(d),  as  amended  [45  FR  33927  (May 
20, 1980)],  requires  that  regulations  be 
enacted  by  the  104th  day  after 
submission.  WVCA  and  WVSMRA 
quoted  portions  of  the  October  20  notice 
which  stated  that  the  Secretary  could 
not  consider  West  Virginia’s  regulations 
because  they  were  not  enacted.  They 
argued  that  because  the  State 
regulations  were  still  not  enacted  as  of 
the  date  of  the  public  hearing,  January  5, 
1981,  the  Secretary  caimot  consider 
them. 

The  regulations  which  the  Secretary  is 
approving  are  being  enacted  as 
emergency  regulations  simultaneously 
with  the  Secretary’s  approval,  a  process 
which  under  W.  Va.  Code,  Section  29A- 
3-14,  is  done  immediately  without 
further  procedures  (although  hearings 
will  be  required  to  make  the  rules 
permanent).  This  meets  the  requirement 
of  Section  503(a)(7)  of  SMCRA,  which 
provides  that  in  order  for  a  State 
program  to  be  approved,  the  State  must 
be  capable  of  carrying  out  the  purposes 
of  SMCRA  through  regulations 
consistent  with  the  Secretary’s 
regulations.  There  is  no  statutory 
requirement  that  the  State  regulations 
be  enacted  before  approval. 

The  104-day  rule  cited  by  WVSMRA, 

30  CFR  732.11(d),  as  amended  (45  FR 
33927  (May  20, 1980)],  governs  the  initial 
submission  process,  not  the 
resubmission  process.  If  the  Secretary 
were  to  interpret  the  104-day  rule  as 
applying  to  resubmissions,  no  State 
program  which  was  initially 
disapproved  because  of  failure  to  have 
enacted  regulations  by  the  104th  day 
after  submission  could  ever  receive 
approval  on  resubmission,  since  it 
would  still  fail  to  have  had  enacted 
regulations  on  the  104th  day.  The 
purpose  of  the  104-day  rule  was  to  assist 
commenters  by  insuring  that  the  State 
program  would  be  “fixed”  at  some  point, 
rather  than  allowing  it  to  change  from 
day  to  day,  which  would  make  it 
difficult  for  commenters  to  keep  up  with 
program  changes.  This  rule  was  not 
related  to  the  requirement  of  Section 
503(a)(7)  of  SMCRA  that  a  State  have 
effective  regulations  when  the  State 
program  is  approved.  The  policy  of 
assisting  commenters  was  met  in  the 
process  of  considering  the  West  Virginia 
program  by  the  Secretary’s  offer,  45  FR 
83546  (December  19, 1980)  to  keep  a  list 
of  anyone  wishing  to  be  kept  apprised  of 
changes  to  the  program  and  to  contact 
these  people  when  changes  were 
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made — an  offer  of  which  no  one  took 
advantage. 

The  language  quoted  by  WVSMRA 
from  the  October  20  notice  announcing 
the  Secretary’s  initial  decision  does  not 
support  its  allegation  that  the  Secretary 
may  not  consider  draft  regulations 
wh\ch  are  enacted  concurrently  with 
conditional  approval.  That  quoted 
language  relates  the  application  of  the 
104-day  rule  to  the  initial  decision  and  in 
no  way  suggests  that  the  rule  would 
apply  to  the  resubmission.  Finding  7  of 
that  notice,  which  WVSMRA  cites  as 
supporting  its  view,  merely  states  that 
under  Section  503(a)(7]  of  SMCRA  the 
Secretary  caimot  approve  a  program 
which  lacks  enacted  regulations.  He  is 
not  doing  so  here,  as  the  State  rules  are 
being  enacted  concurrently  with  this 
approval. 

5.  Several  commenters  stated  that 
West  Virginia  violated  the  provisions  of 
W.  Va.  Code,  Section  20-^23b  by 
submitting  a  program  to  OSM  which 
contained  provisions  which  were  more 
stringent  than  federal  law  and 
regulations.  Section  23b  was  added  to 
Chapter  20,  Article  6,  by  H.B.  1404  in 
1979.  This  section  authorizes  the  DNR 
and  the  West  Virginia  Joint  Committee 
on  Government  and  Finance  to  develop 
a  program  which  allows  West  Virginia 
to  gain  primacy  under  Section  503  of 
SMCRA.  Subsections  23b  (b),  (c),  and  (d) 
expressed  the  legislature’s  disapproval 
of  provisions  in  the  State  program  which 
are  more  stringent  than  the  federal  law 
and  required  that  any  existing 
provisions  which  were  more  stringent  be 
submitted  to  the  Joint  Committee  by 
May  1979.  Under  Subsection  23b(e]  the 
Joint  Committee  was  required  to  insure 
that  the  intent  of  Section  23b  was 
carried  out  and  to  recommend  proposed 
surface  mining  legislation  to  the 
legislature  by  January  1980.  All  of  these 
requirements  were  met.  The  legislation 
recommended  by  the  Joint  Committee 
became  H.B.  1529,  which  is  the  effective 
West  Virginia  surface  mining  statute 
upon  proclamation  by  the  Governor  that 
the  West  Virginia  proposed  program  had 
been  approved  by  the  Secretary  of  the 
Interior. 

It  is  DNR’s  position  (Administrative 
Record  No.  WV  352]  that  to  the  extent 
that  H.B.  1404  imposed  any  obligations 
on  DNR  and  the  Joint  Committee,  those 
obligations  were  fulfilled  by  the  actions 
of  May  1979  and  January  1980.  It  is  also 
DNR’s  position  that  its  actions  in 
program  development  were  ratified  as 
being  in  compliance  with  the  entirety  of 
Section  23b  by  the  Joint  Committee's 
recommendations  to  the  legislature 
pursuant  to  Subsection  23b(e]. 

Based  on  the  foregoing,  the  Secretary 
finds  the  provisions  of  the  West  Virginia 


program  to  be  fully  authorized  by  State 
law,  even  though  some  provisions  may 
be  classified  as  more  striiigent.  As 
pointed  out  above  in  Part  B,  “Secretary’s 
Findings,’’  except  for  those  provisions 
upon  which  a  condition  has  been  placed, 
the  West  Virginia  program  is  consistent 
with  and  at  least  as  stringent  as  the 
federal  requirements.  In  addition,  as 
discussed  in  response  to  comment  2 
above,  if  any  portions  of  the  West 
Virginia  program  are  more  stringent 
than  the  federal  rules.  Section  505(b)  of 
SMCRA  makes  it  clear  that  they  are  to 
be  construed  as  consistent  with  the 
federal  requirements. 

6.  The  following  is  OSM’s  response  to 
comments  made  by  WVSMRA  and  other 
commenters  on  the  following  definitions 
contained  in  the  State  regulations: 

a.  WVSMRA  argued  that  the  phrase 
“or  the  State  as  a  result  of  bond 
forfeiture  to  reclaim  it  under  State  or 
Federal  Law”  contained  in  State 
Regulation  Section  2.01  defining 
“Abandoned  Coal  Waste  Disposal 
Area"  is  not  accurate  or  necessary. 
However,  this  does  not  affect  the 
Consistency  of  the  State  regulation  with 
the  federal  requirements  in  Section  404 
of  SMCRA,  30  CFR  816.81  and  816.87. 

b.  Several  commenters  argued  that  the 
listing  of  specific  seam  names  in  the 
definition  of  “Acid  Producing 
Overburden”  is  misleading  since  “some 
of  the  seams  in  some  areas  of  the  state 
have  differing  characteristics." 

However,  this  has  no  efiect  on  the 
consistency  of  the  State  Regulation 
Section  2.05  with  the  term  “Acid 
Forming  Materials”  in  30  CFR  701.5,  as 
used  in  30  CFR  779.14.  The  Secretary  has 
no  power  to  require  a  change  in  this 
definition  of  acid-producing  overburden. 

c.  WVSMRA  argued  that  State 
Regulation  Section  2.13,  which  defines 
“Best  Technology  Currently  Available", 
is  too  broad  because  it  gives  the 
Director  of  the  Department  of  Natural 
Resources  discretion  to  require 
equipment,  devices,  systems  methods  or 
techniques.  However,  the  provision  is 
consistent  with  federal  requirements  in 
30  CFR  701.5,  and  the  Secretary  has  no 
authority  to  require  the  change. 

d.  It  was  argued  that  State  Regulation 
Section  2.18,  defining  “Coal  Processing 
Plant,"  should  be  rewritten  because  in 
West  Virginia  it  is  not  possible  to  expect 
a  coal  processing  plant  to  have  control 
over  all  roads,  railroads  and  other 
transportation  facilities.  The  State 
regulation  is  identical  to  the  definition  in 
30  CFR  701.5.  However,  see  Finding  14.6. 

e.  A  commenter  stated  that  in  State 
Regulation  Section  2.49,  “fi-agile  lands" 
should  be  defined  to  be  “what  firagile 
lands  actually  are  and  not  what  the 
federal  regulations  say  they  are."  The 


State  regulations  are  identical  to  30  CFR 
762.5  and  are  consistent  with  federal 
requirements. 

f.  WVSMRA  criticized  the  State’s 
definition  of  “growing  season"  under 
State  Regulation  Section  2.54  and  argued 
that  it  should  be  changed  because  in 
West  Virginia  a  growing  season  is  not 
one  year.  In  finding  13.2  it  is  determined 
that  the  State  regulations  are  consistent 
with  federal  requirements. 

g.  A  commenter  believed  that  State 
Regulation  Section  2.56,  the  definition  of 
“haulageway  or  access  road,”  is  too 
broad  because  it  follows  a  federal 
definition  which  was  designed  to  solve 
problems  in  states  other  than  West 
Virginia.  The  West  Virginia  regulation  is 
consistent  with  the  federal  de^tion  in 
Section  701(28]  of  SMCRA  and  30  CFR 
701.5,-and  the  Secretary  has  no  authority 
to  require  this  change. 

h.  A  commenter  stated  that  the  West 
Virginia  definition  in  State  Regulation 
Section  2.60  of  “historic  lands”  is  too 
broad  because  it  includes  any  land 
which  is  eligible  for  listing  on  a  State  or 
National  Register  of  Historic  Places 
instead  of  just  lands  which  are  actually 
considered  historic.  The  State 
Regulation  is  identical  to  30  CFR  762.5 
and  is  consistent  with  federal 
requirements. 

i.  A  commenter  stated  that  in  State 
Regulation  Section  2.81,  defining 
“Occupied  Dwelling,"  dwellings 
occupied  on  a  temporary  basis  should 
not  be  considered  occupied  and  that 
“regular”  basis  should  be  defined  using 
number  of  days.  The  State  regulation  is 
identical  to  30  CFR  761.5  and  is 
consistent  with  federal  requirements. 
The  Secretary  has  no  authority  to 
require  this  change. 

7.  The  following  is  the  Secretary’s 
response  to  comments  submitted  by 
WVSMRA  which  address  provisions  of 
the  WV  SCMRA  and  generally  do  not 
address  possible  inconsistencies 
between  the  federal  Act  and  the  West 
Virginia  law.  The  comments  relating  to 
the  following  West  Virginia  statute 
sections  are  merely  objections  to  the 
federal  requirements,  ^me  are  covered 
in  Findings. 

a.  Section  20-6-17(d]  of  the  WV 
SCMRA,  governing  the  imposition  of 
civil  penalties  by  the  magistrate  courts. 
Finding  19.1. 

b.  Section  20-6-17(a]  of  the  WV 
SCMRA,  governing  the  issuance  of 
notices  of  violation. 

c.  Section  20-6-18(a]  of  the  WV 
SCMRA,  governing  the  issuance  of 
permits  by  the  Director. 

d.  Section  20-6-22(d](l]  of  the  WV 
SCMRA,  prohibiting  surface  mining 
activities  in  national  parks,  wildlife 
refuges,  recreation  areas,  etc. 
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e.  Section  20-6-3(2)  of  the  WV 
SCMRA,  defining  "adequate  treatment” 
of  water.  Finding  13.12. 

f.  Section  20-^a)(3)  of  the  WV 
SCMRA,  requiring  for  each  permit 
application  a  statement  of  any  current 
surface  mining  permits  held  by  the 
applicant.  Finding  14.1. 

g.  Section  20-6-10(a)(5)  of  the  WV 
SCMRA,  requiring  fi’om  each  permit 
applicant  a  statement  of  wheUier  the 
applicant  or  any  officer,  partner,  etc.  has 
ever  been  an  officer,  partner,  etc.  in  any 
company  which  has  ever  held  a  federal 
or  State  mining  permit  which  in  the 
previous  five  years  has  been  suspended. 

h.  Section  20-6-10{b)  of  the  WV 
SCMRA,  governing  the  payment  by  the 
State  for  the  cost  of  certain  test  data  for 
small  operators. 

i.  Section  20-6-10(f)  of  the  WV 
SCMRA.  requiring  that  the  permit 
applicant  file  as  part  of  his  permit 
application  a  schedule  listing  all  his  or 
her  bond  forfeitures,  permit  revocations, 
cessation  orders,  etc.  Finding  14.3. 

j.  Section  20-6-14(b)(12)  of  the  WV 
SCMRA,  which  relates  to  the  location  of 
openings  for  all  new  drift  mines  in  acid- 
producing  or  iron-producing  coal  seams. 
Finding  13.10. 

k.  Section  20-6-15(g)  of  the  WV 
SCMRA  providing  for  inspections 
following  citizen  complaints  inspections. 

l.  Section  20-6-16(a)  of  the  WV 
SCMRA,  giving  the  inspector  the 
authority  to  issue  cessation  orders. 
Finding  20.1. 

m.  Section  20-6-24(a)  of  the  WV 
SCMRA,  relating  to  the  reclamation 
board  of  review. 

n.  Section  20-6-40(a)  of  the  WV 
SCMRA,  regarding  conflict  of  interest. 
Finding  23. 

8.  The  Carbon  Fuel  Company 
submitted  comments  on  a  number  of 
West  Virginia  regulations  which  Carbon 
identified  as  being  more  stringent  than 
the  federal  regulations.  As  discussed 
above  in  the  response  to  comment  2  and 
in  the  general  discussion  under 
“Disposition  of  Public  Comments,”  the 
Secretary  may  not  disapprove  State 
provisions  that  are  more  stringent  than 
the  federal  requirements. 

a.  State  Regulation  Section  2.39,  which 
defines  “downslope”  to  include  mining- 
related  construction,  is  consistent  with 
the  federal  definitions  of  30  CFR  701.5. 

b.  State  Regulation  Section  3G.02a, 
which  requires  that  the  permit 
application  include  maps  showing  the 
location  of  all  buildings  on  and  within 
1,000  feet  of  the  proposed  permit  area,  is 
consistent  with  30  CFR  779.24. 

c.  State  Regulation  Section  3H.02a.2, 
which  requires  the  applicant  to 
specifically  request  for  each  existing 
structure  an  exemption  from  the  design 


criteria  required  by  SCMRA,  is 
consistent  with  30  CFR  780.12. 

d.  State  Regulation  Section  3H.02b., 
which  requires  the  applicant  to  submit 
the  necessary  modifications  in  the  event 
he  fails  to  qualify  for  the  exemption 
provided  for  existing  structures,  is 
consistent  with  30  CFR  780.12. 

e.  State  Regulation  Section  4A.01a., 
which  requires  certain  data  in  the 
description  of  transportation  facilities,  is 
consistent  with  30  CFR  780.37. 

f.  State  Regulation  Section  4A.01d., 
which  could,  according  to  the  comment, 
be  read  to  cover  existing  railroad  lines 
all  the  way  to  the  market  if  under 
common  ownership,  is  consistent  with 
30  CFR  701.5  and  30  CFR  780.37.  (See 
comment  No.  6d.  and  Finding  No.  14.6.) 

g.  State  Regulation  Section  4A.02b., 
which  provides  the  construction 
requirements  for  road  fills,  is  consistent 
with  30  CFR  816.71. 

h.  State  Regulation  Section  4A.06, 
which  requires  dust  control  from  the 
surface  of  haulageways  or  access  roads, 
is  consistent  with  30  CFR  780.15. 

i.  State  Regulation  Section  4A.13d, 
which  requires  that  other  transportation 
facilities  shall,  unless  exempted,  be 
designed,  constructed  and  maintained, 
and  the  area  restored  to  control  and 
minimize  air  pollution,  is  consistent  with 
30  CFR  780.15. 

j.  State  Regulation  Section  4B.06e.3., 
which  requires  that  a  request  to  leave  a 
structure  in  place  after  the  final  release 
must  contain  a  statement  signed  by  the 
landowner  and  the  operator,  is 
consistent  with  30  C^  780.23. 

k.  State  Regulation  Section  4C.04c., 
which  requires  that  the  maximum  air 
blast  level  of  128  decibel  linear  peak 
shall  not  be  exceeded  at  any  residence 
or  occupied  structure  within  one-half 
mile  of  the  blast  site,  is  consistent  with 
30  CFR  816.65. 

l.  State  Regulation  Section  4C.04f.l., 
which  requires  that,  except  under 
certain  conditions,  blasting  shall  not  be 
conducted  within  1,000  feet  of  any 
building  used  as  a  dwelling,  school, 
church,  hospital  or  nursing  facility,  is 
consistent  with  30  CFR  816.65.  (See 
discussion  of  remanded  regulations  in 
response  to  comment  9  below.) 

m.  State  Regulation  Section  5A.01a.l., 
which  requires  that  the  “Notice  of 
Intent"  shall  identify  the  boundaries  of 
the  property  to  be  prospected  and  the 
surface  and  mineral  owners  of  the  tract, 
is  consistent  with  30  CFR  776.11. 

n.  State  Regulation  Section  4A.11, 
which  requires  that  existing  roads  used 
for  access  or  haulage  comply  with 
certain  regulations,  is  consistent  with 
Section  701(28)  and  515(b)(17)  of 
SMCRA.  (See  response  to  Comment  9e. 
below.) 


0.  State  Regulation  Section  4A.07, 
requiring  sediment  control  provisions  for 
roads  and  other  transportation  facilities, 
is  consistent  with  Sections  701(28)  and 
515(b)(17)  of  SMCRA.  (See  response  to 
Comment  9d.  below.) 

p.  State  Regulation  Section  4A,  which 
applies  to  short  term  roads  such  as 
exploration  roads,  is  consistent  with 
Section  701(28)  and  515(b)(17)  of 
SMCRA  and  30  CFR  Part  776. 

9.  Consolidation  Coal  Company  and 
the  WVCA  commented  that  several 
provisions  of  the  State  regulations 
contain  requirements  corresponding  to 
federal  provisions  which  had  been 
remanded  or  suspended.  While  this  is 
correct,  the  Secretary  cannot  require  the 
State  to  delete  these  requirements.  The 
court  ruled  in  In  re:  Permanent  Surface 
Mining  Regulation  Litigation,  Civil 
Action  No.  79-1144  (D JD.C.,  August  8, 
1980)  that  regulations  which  a  State 
promulgates  after  the  court’s  decision  or 
for  which  the  State  requests  approval, 
are  not  to  be  disapproved.  Since  all  of 
the  West  Virginia  regiilations  were 
promulgated  after  May  16, 1980  and  in 
addition,  on  September  4, 1980,  Director 
David  C.  Callahan  of  the  West  Virginia 
DNR  requested  approval  of  all  State 
regulations  which  correspond  to 
remanded  or  suspended  federal 
regulations  (Administrative  Record  No. 
WV-200),  the  Secretary  has  no  authority 
to  require  that  they  be  deleted  from  the 
program.  Also  see  response  to  comment 
2. 

Below  is  a  listing  of  State  regulations 
included  in  the  above  comment: 

a.  State  Regulation  Section  2.51, 
which  defines  the  term  “fugitive  dust" 
and  is  related  to  remanded  regulation  30 
CFR  816.95.  (Note,  however,  that  the 
federal  definition  of  fugitive  dust  has  not 
been  remanded  or  suspended.) 

b.  State  Regulation  Section  2.60,  which 
defines  historic  lands. 

c.  State  Regulation  Section  4A.03. 
regarding  stream  crossings. 

d.  State  Regulation  Section  4A.07, 
regarding  sediment  control  for 
haulageways  and  access  roads. 

e.  State  Regulation  Section  4A.11, 
regarding  existing  haulageways  or 
access  roads. 

f.  State  Regulation  Section  4B.06b, 
relating  to  sediment  storage  volume. 

g.  State  Regulation  Section  4D.02a, 
relating  to  the  premining  use  of  land. 

h.  State  Regulation  Section  4D.04d, 
relating  to  letters  of  commitment. 

i.  State  Regulation  Section  4E.01. 
relating  to  fish  and  wildlife  information. 

j.  State  Regulation  Section  4F.09d.2. 
which  relates  to  standards  for 
evaluating  vegetative  cover. 


Federal  Register  /  Vol.  46,  No.  13  /  Wednesday.  January  21.  1981  /  Rules  and  Regulations  5937 


k.  State  Regulation  Section  46.03, 
regarding  prime  farmlands  requirements 
for  underground  mines. 

l.  State  Regulation  Section  4G.05e.l, 
regarding  compaction  of  soils  for  prime 
farmlands. 

m.  State  Regulation  Sections  4G.06b. 
and  4G.06C,  relating  to  actual  crop 
production  on  prime  farmlands. 

n.  State  Regulation  Section  4H.02, 
addressing  escrow  accounts  and  self¬ 
bonding. 

0.  Chapter  3.5  of  the  Technical 
Handbook,  relating  to  cleanout  of 
sediment  basins  at  the  60%  level. 

p.  Chapter  3.6  of  the  Technical 
Handbook,  addressing  storage  of 
sediment. 

q.  Chapter  4.8  of  the  Technical 
Handbook,  relating  to  NPDES 
Standards. 

r.  Chapters  13.2, 13.4.2, 13.8.3, 13.10. 
13.12, 13.15, 13.17, 13.19  and  13.21  of  the 
Technical  Handbook,  addressing 
haulageways  or  access  roads. 

s.  Chapter  13.8  of  the  Technical 
Handbook,  which  relates  to  culverts  for 
haulageways  and  access  roads. 

10.  One  commenter  pointed  out  that 
there  are  two  titles  numbered  “4A”  in 
the  State’s  rules  and  recommended  that 
the  second  title,  ‘Transportation 
Facilities,”  be  dropped.  This  error  does 
not  affect  the  consistency  of  the  State 
program  with  the  federal  requirement. 

11.  One  commenter  stated  that  the 
titles  of  State  Regulation  Sections  4  and 
4A  are  switched.  This  does  not  affect 
the  consistency  of  the  State  rules  with 
the  federal  provisions. 

12.  One  commenter  stated  that  State 
Regulation  Section  4A.01c.  is  incoherent, 
conflicting  and  unintelligible  because  it 
is  not  a  properly  constructed  sentence 
and  refers  to  alternative  specifications 
while  stating  that  alternatives  are  not 
allowed.  These  editorial  dehciencies  do 
not  interfere  with  the  meaning  or  the 
consistency  of  the  regulation  with 
federal  requirements. 

13.  Consolidation  Coal  Company  and 
WVCA  criticized  various  aspects  of  the 
State  progrcun.  The  following  sections, 
alleged  to  be  more  stringent  than  federal 
law.  have  been  reviewed  and  are  found 
to  be  consistent  with  the  SMCRA  and  30 
CFR  chapter  VII  requirements  or  to 
impose  a  requirement  not  presently 
contained  in  federal  law: 

State  Regulation  Section  2.11, 
regarding  Ae  definition  of  buffer  zone, 
the  conunenter  states,  should  contain  a 
clarification  of  intermittent  stream.  The 
definition  is  consistent  with  the 
requirements  of  30  CFR  816.57  and  a 
further  clarification  is  not  necessary. 

State  Regulation  Section  2.18,  which 
defines  coai  processing  plants,  is 
consistent  with  30  CFR  701.5.  The 


commenter  request  a  clarification 
because  "as  currently  written  this  could 
well  include  all  the  rail  of  the  C  &  O 
railroad.”  However,  further  clarification 
is  not  necessary  for  consistency  with  the 
federal  regulation. 

State  Regulation  Section  2.51,  which 
defines  fugitive  dust,  is  consistent  with 
30  CFR  701.5,  for  the  reasons  discussed 
in  response  to  comment  9. 

State  Regulation  Section  2.60,  which 
defines  historic  lands,  is  consistent  with 
30  CFR  701.5,  for  the  reasons  discussed 
in  the  response  to  comment  9. 

State  Regulation  Section  2.68,  which 
defines  intermittent  streams,  should  not 
be  changed  as  the  conunenter  states 
because  to  do  so  would  exclude  all 
surface  runoff  intermittent  streams. 

Redefinition  of  State  Regulation 
Section  2.92,  to  exclude  the  term  “bond” 
from  the  pre-plan,  is  not  necessary 
because  it  would  merely  be  a 
clarification  of  a  regulation  that  is 
consistent  with  federal  requirements. 

State  Regulation  Section  2.105,  which 
defines  sediment  control  structmes,  is 
consistent  with  30  CFR  701.5.  Language 
almost  identical  to  that  which  the 
commenter  wants  deleted  appears  in  the 
federal  definition  of  “sedimentation 
pond.” 

The  commenter  asks  for  a  clarification 
of  State  Regulation  Section  3A.02, 
regarding  the  submission  and  approval 
of  phased  applications.  This  regulation 
meets  the  federal  requirement  of  30  CFR 
771.21  and  a  mere  clarification  cannot 
be  required. 

The  commenter  requests  that  State 
Regulation  Section  3A.02c..  be  reworded 
to  require  the  director  of  the  DNR  to 
allow  an  operator  to  continue  to  operate 
after  eight  months  from  the  date  of 
approval  of  the  state  program  if  he  or 
she  has  shown  a  good  faith  attempt  to 
submit  complete  permit  applications. 

The  Director’s  discretionary  authority  is 
consistent  with  30  CFR  701.11(a]  and  the 
State  need  not  make  the  requested 
change. 

The  commenter  states  that  state 
Regulation  Section  3A.03.  should  be 
deleted  because  it  has  no  basis  in  law  or 
existing  regulations.  The  legal  basis  is 
W.  Va.  Code  Section  20-6-15(a)(l).  The 
commenter  further  objects  to  the 
Director’s  requiring  from  operators  a 
schedule  for  compliance  with  DNR 
regulations.  While  Section  3A.03  is  not 
required  by  federal  law.  it  is  within  the 
State’s  prerogative  to  require  this. 

The  commenter  request  that  State 
Regulation  Section  3B.02c.,  addressing 
information  to  be  contained  in  the  public 
notice  for  filing  of  permit  applications, 
be  changed  to  require  legal 
advertisements  “in  an  abbreviated 
form”.  The  regulation  is  consistent  with 


30  CFR  786.11(a)  and  the  change 
requested  is  not  necessary. 

The  commenter  requests  that  State 
Regulation  Section  3B.02e.,  regarding 
proof  of  public  notices  for  the  filing  of 
permit  applications,  be  deleted  because 
it  is  not  required  in  the  Federal  Act  This 
regulation  is  consistent  with  30  CFR 
778.21  and  782.21  and  the  fact  that  there 
is  no  comparable  federal  provision  does 
not  require  deletion. 

The  commenter  requests  the  deletion 
of  a  map  scale  requirement  from  State 
Regulation  Section  3C.02.  regarding  final 
maps  for  prospecting  operations 
because  it  is  covered  in  another  State 
regulation.  This  provision  is  consistent 
with  30  CFR  771.23  and  a  further 
clarification  is  not  necessary. 

The  commenter  requests  in  State 
Regulation  Sections  3C.03,  7A.01C.1., 
8A.01C.1..  9A.01a..  lOB,  and  10B.05b.. 
regarding  the  size  of  maps,  certain 
changes  in  size.  This  provision  is 
consistent  with  30  CFR  779.24  and  783.24 
and  it  is  within  the  states  prerogative  to 
establish  map  sizes. 

The  commenter  objects  to  State 
Regulation  Section  3E.02.  regarding 
testing  of  engineers  or  surveyors, 
because  the  commenter  believes  State 
registration  should  be  adequate  proof  of 
a  person’s  qualifications.  Tbe  State 
regulation  is  consistent  with  30  CFR 
780.14(c]  and  783.23(c)  and  it  is  within 
the  state’s  discretion  to  require 
additional  proof  of  qualifications. 

The  commenter  requests  a 
clarification  of  State  Regulation  Section 
3G.01,  regarding  permit  application 
plans.  The  regulation  is  consistent  with 
30  CFR  780.11  and  784.11  and  a  mere 
clarification  is  not  necessary. 

The  commenter  requests  a  change  in 
State  Regulation  Section  3G.02, 
regarding  required  maps  to  require 
uses  maps.  The  State  regulation  is 
consistent  with  30  CFR  779.24  and  783.24 
and  the  requested  change  is  not 
necessary. 

The  commenter  asked  for  an 
unspecified  clarification  of  State 
Regulation  Section  3G.03.  regarding 
permit  term  information  and  general 
environmental  resources  information. 
The  State  regulation  is  consistent  with 
30  CFR  778.17(a).  779.12(a).  782.17(a)  and 
783.12(a),  and  the  Secretary  has  no 
authority  to  require  additional 
clarification. 

The  commenter  requested  deletion  of 
the  word  “Premining”  in  State 
Regulation  Section  3G.04,  regarding 
cross-sections  for  existing  prem/n/hg 
surface  configurations.  The  regulation  is 
consistent  vnth  30  CFR  779.25(k)  and 
783.15(k)  and  there  is.  thus,  no  basis  for 
the  requested  change. 
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The  commenter  requested  a 
clarification  of  "pre-existing"  in  State 
Regulation  Section  3H.02,  regarding  pre¬ 
existing  as  opposed  to  existing  in  State 
regulation  2.45.  The  State  regulation  is 
consistent  with  30  CFR  780.12(bJ  and 
784.12(b)  and  there  is  no  basis  for 
requiring  the  clarification  requested. 

State  Regulation  Section  3H.04, 
regarding  experimental  practices,  is 
consistent  with  30  CFR  785.13(h)(3)  for 
the  reasons  discussed  in  Finding  13.15. 

The  commenter  stated  that  State 
regulation  Section  3Q.06  does  not 
provide  the  specific  exemption  of  30 
CFR  761.13(b)  for  preventing  lands 
unsuitable  designation  when  a  permit 
has  been  issued.  The  exemption,  while 
not  explicit  in  the  State  regulation,  need 
not  be  further  clarified  because  it  is 
within  the  State’s  prerogative  to  provide 
a  more  narrow  exemption  than  that  of 
30  CFR  761.13(b). 

The  commenter  objected  to  State 
Regulation  Section  4A.01a.,  concerning 
general  permit  application  requirements, 
stating  that  this  regulation  must  be 
affirmatively  disapproved  because  it  is 
more  stringent  and  because  the  federal 
regulations  contain  no  comparable 
provision.  The  provision  is  consistent 
with  the  federal  program,  and  the 
Secretary  has  no  authority  to  require 
this  change. 

State  Regulation  Section  4A.01c., 
regarding  geotechnical  analysis,  was 
objected  to  as  being  unintelligible  and 
incoherent  The  State  is  permitted  to 
establish  its  own  requirements  within 
the  confines  of  the  federal  regulation. 
While  parts  of  this  regulation  may  be 
confusing,  it  is  consistent  with  the 
requirements  of  30  CFR  771.23(a)  and 
there  is  no  basis  for  rejecting  it. 

The  commenter  objected  to  State 
Regulation  Section  4A.01d.,  addressing 
control  of  railroads.  However,  this 
provision  is  consistent  with  30  CFR 
780.37  and  784.24  for  the  reasons 
discussed  in  {finding  14.6. 

State  Regulation  Section  4A.06,  which 
addresses  dust  control  fi'om 
baulageways  and  access  roads,  is 
consistent  with  30  CFR  816.95  and 
817.95. 

State  Regulation  Section  4A.13,  which 
addresses  railroad  loops,  spurs,  sidings, 
surface  conveyor  systems,  chutes  and 
aerial  tramways,  is  consistent  with  30 
CFR  816.180  and  817.180. 

The  commenter  criticized  State 
Regulation  Section  4B.03,  requiring 
“buffer  zones”  along  intermittent 
streams.  However,  this  provision  is 
consistent  with  30  CFR  816.57  and 
817.57. 

Although  the  commenter  asked  that 
State  Regulation  Section  4B.04,  requiring 
that  diversions  be  capable  of  diverting  a 


10-year,  24-hour  precipitation  event,  be 
changed  to  include  only  permanent 
diversions,  the  West  Virginia  Regulation 
is  consistent  with  30  CFR  816.43(b)  and 
817.43(b)  and  there  is  no  basis  for 
requiring  the  change. 

The  commenter  asked  that  State 
Regulation  Section  4B.06,  requiring 
runoff  from  disturbed  areas  to  pass 
through  a  sedimentation  pond,  be 
changed  to  eliminate  runoff  from  roads. 
This  regulation  is  consistent  with  30 
CFR  816.42(a)(4)  and  817.42(a)(4). 

The  commenter  objected  to  State 
Regulation  Section  4B.08,  regarding 
intermittent  streams.  However,  this 
provision  is  consistent  with  30  CFR 
816.57  and  817.57. 

The  commenter  objected  to  State 
Regulation  Section  5A.01b.3.,  regarding 
notice  of  intent  to  prospect,  as  being 
overly  broad  because  it  includes 
persons  “associated  with”  the  person 
filing  the  Notice  of  Intent.  This 
regulation  is  consistent  with  30  CFR 
776.11. 

The  commenter  objected  to  State 
Regulation  Section  4C.02a.,  which  limits 
the  blasting  notice  to  cover  an  area  no 
larger  than  300  acres.  This  requirement 
is  consistent  with  30  CFR  816.64(b)(2)(i) 
and  need  not  be  deleted. 

The  commenter  stated  that  State 
Regulation  Section  4C.04e.  does  not 
clearly  indicate  whether  the  State 
requires  air  blast  monitoring  by  the 
operators.  The  State  rule  is  consistent 
with  30  CFR  816.65(e)(4)  and  817.65(e)(4). 

The  commenter  stated  that  State 
Regulation  Section  4C.04h.,  regarding 
blasting,  does  not  meet  the  federal 
requirements.  See  Finding  13.30. 

TTie  commenter  objected  to  West 
Virginia  State  Regulation  Section 
4D.02a.,  regarding  postmining  land  use, 
alleging  that  it  places  an  additional 
requirement  for  comparison  to  land  that 
has  been  properly  managed.  This  is 
consistent  with  30  CFR  816.133(b). 

The  commenter  objected  to  State 
Regulation  Section  4F.01a.,  regarding 
revegetation,  allegeding  that  it  adds 
provisions  for  providing  economic 
benefit  and  restoring  aesthetic  appeal. 
There  is  no  basis  for  requiring  the 
deletion  of  these  provisions  merely 
because  there  is  no  federal  counterpart. 

The  commenter  objected  to  State 
Regulation  Section  4F.08,  establishing 
mulching  rates,  because  the  commenter 
believes  that  a  hydroseeder  can  not 
apply  mulch  so  heavily.  The  State 
regulation  is  consistent  with  30  CFR 
816.114  and  817.114. 

The  commenter  objected  to  State 
Regulation  Section  4F.CI9f.2.a.,  because 
the  State  regulation  requires  600  trees 
per  acre,  while  30  CFR  816.117(b)(1)  and 
817.117(b)(1)  require  only  450  trees  per 


acre  in  stocking  for  commercial 
woodlands.  The  State  provision  is 
consistent  with  the  federal  rule. 

The  commenter  objected  to  State 
Regulation  Section  5B.01b.7.  regarding 
drilling  exemptions.  See  response  to 
5A.016.3.,  above  as  the  same  response 
applies. 

The  commenter  stated  that  State 
Regulation  Section  5B.02,  regarding  off 
road  travel,  is  already  covered  by 
Section  5B.02a.  This  does  not  make  the 
State  rule  inconsistent  with  any  federal 
provision. 

The  commenter  requested  the 
exclusion  of  roads  from  State  Regulation 
Section  5B.04,  regarding  drainage, 
arguing  that  prospecting  roads  are 
infrequently  used.  The  State  rule  is 
consistent  with  the  federal 
requirements.  The  commenter  objected 
to  the  requirements  in  State  Regulation 
Section  5B.05a.  regarding  prospecting  on 
steep  slopes.  This  regulation  is 
consistent  with  30  CFR  815.15. 

The  commenter  objected  to  State 
Regulation  Section  5B.05h.,  regarding 
revegetation  of  prospecting  areas, 
arguing  that  future  mining  activities 
would  render  revegetation  useless.  This 
regulation  is  consistent  with  30  CFR 
815.15(f). 

The  commenter  asked  that  State 
Regulation  Section  5B.06(L)  be  deleted 
because  registration  requirements  are 
already  spelled  out  in  Section  5B.07. 

This  appears  to  be  an  improper  cite,  as 
there  is  no  Section  5B.06(L). 

The  commenter  asked  for  a  definition 
of  mine  site  in  State  Regulation  Sections 
6A.02a.5.,  7A.02a.5.  and  8A.02a.5., 
regarding  the  request  for  additional 
information  by  the  Director  on  a  permit 
application,  lliese  provisions  are 
consistent  with  30  CFR  779.15  and  783.15 
and  the  definition  need  not  be  added  to 
meet  federal  requirements. 

The  commenter  asked  that  the  State 
not  consider  potential  uses  of  water  in 
State  Regulation  Sections  6A.02a.6., 
7A.02a.6.,  8A.02a.6.  and  8B.07b.2., 
regarding  ground  water  analysis.  These 
regulations  are  consistent  with  30  CFR 
779  and  783. 

The  commenter  objected  to  the  State’s 
requirement  for  the  use  of  rain  gauges  in 
State  Regulation  Sections  6A.02c., 
7A.02C.,  and  8A.02c.  This  requirement  is 
consistent  with  30  CFR  779.18(a)  and 
783.18(a). 

The  commenter  objected  because  30 
CFR  779.24(b)(1)  allows  for  field 
estimates  of  compaction  and  erodibility 
while  State  Regulation  Sections 
6A.03a.3.,  7A.03a.3.  and  8A.03a.3., 
regarding  overburden  analysis,  do  not. 
The  State  regulations  are  consistent 
with  the  federal  rules. 
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The  commenter  requested  State 
Regulation  Sections  6A.03b.,  7A.03b.  and 
8A.03b.,  require  a  response  by  the 
Director  to  the  operator  within  10  days  if 
data  are  available  from  previous 
investigations.  The  regxilations  are 
consistent  with  30  CFR  779.14(b){3]  and 
783.14(b),  and  the  ten  day  limit  need  not 
be  added. 

The  commenter  requested  that  State 
Regulation  Sections  6A.02,  7A.02,  and 
8A.02  include  a  definition  of  “mine  site." 
There  is  no  federal  requirement  for  such 
a  definition. 

State  Regulations  Sections  6B.03b., 
7B.03b.,  and  8B.03b.,  regarding  topsoil 
segregation,  require  the  segregation  of 
subsoil.  The  commenter  believes  the 
Director  should  have  discretion  not  to 
impose  this  requirement.  This  regulation 
is  consistent  with  30  CFR  816.22(c)  and 
817.22(a). 

The  commenter  stated  that  State 
Regulation  Section  6B.04a.,  regarding 
water  quality  control,  should  not  require 
that  water  leaving  the  permit  area  shall 
not  violate  the  water  quality  standards 
of  the  water  into  which  it  is  discharged, 
arguing  that  OSM  only  applies  this 
requirement  to  runoff  from  reclaimed 
areas.  This  provision  is  consistent  with 
30  CFR  816.42(a)(2)  and  817.42(a)(2). 

The  commenter  stated  that  State 
Regulation  Section  6B.04b.,  regarding  the 
discharge  of  water  from  a  permit  area,  is 
unclear  as  to  which  standard  applies. 
Such  clarification  is  not  necessary 
because  the  State  regulation  is 
consistent  with  30  CFR  816.41(c). 

The  commenter  requested  that  State 
Regulation  Sections  6B.04b.l.  and 
9B.03b.l.,  regarding  the  discharge  of 
water  from  a  grade,  be  changed  to  allow 
for  the  consideration  of  existing 
background  levels,  in  determining 
allowable  effluent  concentrations.  The 
State  regulation  is  consistent  with  30 
CFR  816.42  and  817.42. 

The  commenter  objected  because 
State  Regulation  Sections  6B.04f.2., 
7B.04Af.2.  and  8B.04f.2.  do  not  allow  the 
discharge  of  materials  into  underground 
workings,  arguing  that  30  CFR  816.55 
and  817.55  allow  such  discharges.  The  ^ 
State  rules  are  consistent  with  the 
federal  requirements. 

The  commenter  argued  that  State 
Regulation  Sections  6B.05b.,  7B.06b.  and 
8B.05b.  attempt  to  allow  lesser  amounts 
of  cover  than  do  30  CFR  816.103(a)  (1) 
and  (4)  and  817.103  (1)  and  (4)  regarding 
the  treatment  of  toxic  materials.  The 
State  rules  are  consistent  with  the 
federal  requirements. 

The  commenter  stated  that  State 
Regulation  Section  6B.06a.2.,  regarding 
the  sampling  of  water  discharged  from  a 
permit  area,  should  not  require  daily 


sampling.  This  is  consistent  with  816.42 
(a)(2)  and  817.42(a)(2). 

The  commenter  argued  that  State 
Regulation  Section  6B.09b.9.,  regarding 
the  variance  from  reclamation 
requirements,  should  give  the  Director 
discretion  to  allow  undergroimd  mining 
to  commence  more  than  one  year  after 
the  completion  of  surface  mining 
activities.  This  regulation  is  consistent 
with  30  CFR  816.101,  816.102,  817.101  and 
817.102. 

The  commenter  criticized  State 
Regulation  Section  7A.01c.l.,  regarding 
the  size  of  permit  maps.  However,  the 
rule  is  consistent  with  30  CFR  771.23(e). 

The  commenter  states  that  State 
Regulation  Section  7A.01c.2.,  which 
addresses  the  preferred  scale  of  maps 
used  in  a  permit  application,  should 
address  only  the  suggested  scale.  This 
provision  is  consistent  with  30  CFR 
771.23(e)(1). 

The  commenter  objected  to  State 
Regulation  Section  7A.01c.l2.,  requiring 
a  map  showing  fish  and  wildlife 
facilities.  This  regulation  is  consistent 
with  30  CFR  779.24(1),  779.25(b), 

783.24(1)  and  783.25(b). 

The  commenter  requested  further 
guidance  as  to  where  signs  may  be 
required.  State  Regulation  Section 
7B.01a.,  regarding  permanent 
monuments,  is  consistent  with  30  CFR 
816.11(c)  and  817.11(c).  The  Secretary 
notes  that  the  State  rule  cle€U‘ly  requires 
that  a  monument  be  posted  at  the 
entrances  to  public  roads. 

The  commenter  requested  that  State 
Regulation  Sections  7B.01b.,  8B.01b.  and 
10C.01b..  regarding  perimeter  markers, 
be  deleted.  However,  these  regulations 
are  consistent  with  30  CFR  816.11(d)  and 
817.11(d). 

State  Regulation  Section  7B.01f. 
concerns  the  marking  of  slope 
measurements.  The  conunenter  desires 
that  this  marking  be  restricted  to  within 
300  feet  of  the  face-up  area  for  a  deep 
mine.  However,  the  regulation  is 
consistent  with  30  CFR  816.11  and 
817.11. 

The  commenter  stated  State 
Regulation  Section  7B.03e.2.,  regarding 
topsoil  substitutes,  should  require 
approved  methods  rather  than  approved 
laboratories  for  certification  of  soil  test 
This  requirement  is  consistent  with  30 
CFR  816.22  and  817.22. 

The  commenter  requested  that  State 
Regulation  Section  7B.04a.,  regarding 
water  quality  standards  and  the 
reference  to  “pit  area",  be  deleted  in 
part  However,  this  provision  is 
consistent  with  30  CFR  616.42  and 
817.42. 

The  commenter  requested  that  State 
Regulation  Secticm  7B.04d.l.,  regarding 
the  regulation  of  water  breakthroughs. 


be  deleted.  However,  this  provision  is 
consistent  with  30  Cl^R  816.41  and 
817.41. 

The  commenter  requested  that  State 
Regulation  Section  7B.04d.2.,  regarding 
breakthrough  procedures, -be  deleted 
because  it  reiterates  a  previous 
regulation.  This  does  not  make  the  State 
rule  inconsistent  with  the  federal  rules. 

The  commenter  objected  to  State 
Regulation  Section  TB.OSa.,  regarding 
discharge  from  underground  operations, 
arguing  that  it  should  be  clarified. 
However,  the  rule  is  consistent  with  30 
CFR  817.50(c). 

The  commenter  requested  that  State 
Regulation  Section  7B.06a.l.,  regarding 
the  disposal  of  add-forming  and  toxic¬ 
forming  material  and  the  treating  of  such 
material  to  prevent  adverse  effects  on 
water  quality,  be  replaced  by  the 
language  of  30  CFR  816.48  and  817.48. 

The  State  rule  is  consistent  with  the 
federal  requirements. 

The  commenter  desires  the  recording 
of  only  predpitation  events  in  excess  of 
1."  However,  State  Regulation  Sections 
7B.07a.l.,  8B.06a.l.  and  9B.05a.l.  are 
consistent  with  30  CFR  816.52(b)  and 
817.52(b).  These  federal  rules  authorize 
the  regulatory  authority  to  adopt 
standards  on  the  nature  of  data 
requirements  and  frequency  of 
collection. 

The  commenter  requested  that  State 
Regulation  Sections  7B.07b.3.  and 
8B.06b.3.,  regarding  submission  of 
monthly  reports  of  records  pertaining  to 
testing  dates  and  analytical  data  to  Ae 
Director,  be  deleted.  However,  the  State 
rule  is  consistent  with  30  CFR  816.52(a) 
and  817.52(a). 

The  commenter  desires  the  indusion 
of  a  phrase  concerning  weather 
concfitions  in  State  Relation  Section 
7B.10a.l.,  regarding  temporary 
revegetation.  However,  the  rule  is 
consistent  with  30  CFR  816.113  and 
817.113. 

The  commenter  requested  a  longer 
period  of  time  to  accomplish  grading. 
However,  State  Regulation  Section 
7B.llb.,  regarding  backfilling  and 
grading,  is  consistent  with  30  CFR 
816.101  and  817.101. 

The  commenter  asked  for  inclusion  of 
a  definition  of  “material  damage”  in 
State  Regulation  Section  7C.02, 
regarding  subsidence  and  surface  owner 
protection.  However,  the  rule  is 
consistent  with  30  QH  817.124. 

The  commenter  desires  that  the  State 
include  a  provision  concerning  valid 
existing  r^ts  in  State  Regulation 
Section  7(5.025^  regarding  standards  for 
surface  effects  of  underground  mining.  Is 
consistent  with  30  CFR  817.124. 

The  conunenter  objected  to  State 
Regulatiiui  Section  7C.03a.,  whldi 
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prohibits  underground  mining  beneath 
perennial  streams  and  impoundments 
unless  the  Director  determines 
subsidence  will  not  cause  material 
damage.  However,  the  existing  state 
language  is  virtually  identical  to  30  CFR 
817,126{a). 

The  commenter  objected  to  State 
Regulation  Section  7C.03c.,  which 
prohibits  undergroimd  mining  beneath 
public  buildings  without  tha  Director’s 
authorization.  However,  the  rule  is 
consistent  with  30  CFR  817.126(c].  The 
State  rule  authorizes  the  Director  to 
provide  the  requested  flexibility. 

The  commenter  requested  director 
discretion  in  State  Regulation  Section 
7C.04,  concerning  subsidence  control 
plans.  This  regulation  is  consistent  with 
30  CFR  784.20. 

The  commenter  asked  for  a 
clariflcation  of  State  Regulation  Section 
8A.01,  regarding  “at  or  near  the  mine 
site.”  This  regulation  is  consistent  with 
Section  701(28]  of  SMCRA  and  further 
clarification  is  not  necessary. 

State  Regulation  Section  8A.01C.2., 
which  requests  that  maps  be  on  a  scale 
of  1:2400,  is  consistent  with  30  CFR 
771.23.  See  response  to  comment  on 
State  Regulation  7A.01c.2.,  above. 

The  commenter  questioned  the  use  of 
the  word  “premining"  in  State 
Regulation  Section  8A.02b,  regarding 
surface  water  requirements  for 
incidental  facilities.  This  usage  is 
consistent  with  30  CFR  779.16  and  783.16 
and  premining  need  not  be  changed  to 
“existing”  as  the  commenter  suggests. 

The  commenter  requested  in  State 
Regulation  Section  8A.03a.,  concerning 
geological  information,  a  reduction  in 
the  requirement  for  a  description  of  the 
geology.  The  State  Regulation  is 
consistent  with  30  CFR  779.14  and  783.14 
and  the  change  is  not  necessary  for 
meeting  federal  requirements. 

The  commenter  suggested  that  State 
Regulation  Section  8B.05,  regarding 
permanent  facilities,  provide  certain 
exemptions  for  permanent  facilities  not 
involved  in  the  excavation,  loading,  etc., 
of  coal.  This  Section  is  consistent  with 
SMCRA  Section  701  and  30  CFR  Part  827 
and  a  broadening  of  the  exemption  is 
not  required. 

The  commenter  asked  for  a 
clarification  of  State  Regulation  Section 
8B.01a.,  which  addresses  signs  and 
markers.  This  regulation  is  consistent 
with  30  CFR  816.11  and  817.11  and  a 
clarification  is  not  necessary. 

The  commenter  asked  for  a 
clariflcation  regarding  the  certification 
of  soil  testing  in  State  Regulation 
Section  8B.03e.2.  The  regulation  is 
consistent  with  30  CFR  816.22{e](ii)  and 
817.22(e)(ii)  and  a  clarification  is  not 
necessary. 


The  commenter  asked  for  an  addition 
to  include  sludged  in  State  Regulation 
Section  8B.04f.2.,  regarding  discharge  of 
water  into  an  underground  mine.  This 
regulation  is  consistent  with  30  CFR 
816.55(c](4]  and  (c)(5)  and  817.55(c)(4) 
and  (c)(5)  and  the  additions  are  not 
necessary. 

State  Regulation  Section  8B.08a.l, 
regarding  temporary  revegetation, 
requires  revegetation  within  30  days. 

The  commenter  requested  the  beginning 
of  the  next  growing  season.  The 
regulation  is  consistent  with  30  CFR 
816.113  and  817.113  and  the  change  is 
not  necessary. 

The  commenter  in  State  Regulation 
Section  8B.09g.l.  and  2.,  regarding 
remining  of  previously  mined  areas, 
requested  that  a  change  be  made  to 
require  only  new  highwalls  be 
elminated. 

This  regulation  meets  the  requirement 
of  30  CFR  826.15  and  no  change  is 
necessary. 

The  commenter  requested  the  addition 
of  a  reference  and  language 
modification  to  allow  flexibility  in  State 
Regulation  Sections  lOA  and  lOA.Olb.3.. 
regarding  coal  waste  piles  and 
impounding  structures  for  coal  mine 
waste  piles.  However,  the  State  rule  is 
consistent  with  30  CFR  816.81,  816.91(b), 
817.91(b),  816.92(b].  816.93  and  817.93. 

The  commenter  requested  that  a 
reference  to  Technical  Paper  40  be 
added  to  Section  lOA.  Such  a  change  is 
not  necessary  for  meeting  the  federal 
requirement. 

ilie  commenter  stated  that  State 
Regulation  Sections  10B.03, 10B.04a.l.a., 
10B.04a.l.e.  and  10B.04b.3.,  regarding 
coal  waste  piles,  contain  unnecessary 
language  which  should  be  deleted. 

These  regulations  are  consistent  with  30 
CFR  816.82, 816.42,  and  816.81.  The 
commenter  also  recommended  adding 
flexibility  to  the  design  standards  in 
Section  10B.04a.l.e.  This  section  is 
consistent  with  the  federal  requirement 
and  no  further  change  may  be  required. 

The  commenter  stated  Aat  State 
Regulation  Section  10B.04a.l.,  regarding 
permanent  structures,  should  clarify  the 
meaning  of  the  word  permanent.  This 
section  is  consistent  with  30  CFR  816.49 
and  817.49.  A  mere  clariflcation  is  not 
required. 

'The  commenter  requested  a 
clariflcation  of  State  Regulation  Sections 
10B.04c.6.a.(iii)  and  10B.04d.,  regarding 
coal  waste  piles,  to  provide  for 
flexibility  in  construction  methods. 
These  sections  are  consistent  with  30 
CFR  816.49,  817.49, 816.83(a)  and 
817.83(a)  and  no  clariflcation  is  required. 

The  commenter  suggested  that  State 
Regulation  Section  10B.04d.3.,  regarding 
predominant  type  of  All  material,  be 


changed  to  allow  use  of  coal  refuse 
material  in  underdrains.  Section 

IOB. 04d.3  is  consistent  with  30  CFR 
816.72(b)(3)  and  817.72(b)(3),  which 
specify  &at  imderdrains  shall  consist  of 
durable  rock  firee  of  coal. 

The  commenter  recommended 
deletion  of  the  last  sentence  of  State 
Regulation  Section  10B.05b.2.,  regarding 
coal  waste  piles.  This  section  is 
consistent  with  30  CFR  816.81  and 
817.81,  and  the  Secretary  has  no 
authority  to  require  deletion  unless  a 
section  is  inconsistent  with  federal 
requirements.  The  commenter  also 
recommended  adding  the  words  “or 
otherwise  per  good  engineering 
standards”  to  Section  10C.09.b.6.  This 
section  is  consistent  with  30  CFR  816.81 
and  817.81  and  no  further  change  is 
required. 

'The  commenter  suggested  that  State 
Regulation  Section  10C.05a.9., 
concerning  the  use  of  concrete  in 
spillways  and  diversion  construction, 
delete  the  words  “and  diversion 
ditches”  in  the  flrst  sentence.  This 
section  is  consistent  with  the  federal 
requirements,  and  no  further  change  is 
necessary. 

The  commenter  requested 
clariflcation  of  State  Regulation  Section 

IOC. 06a.l.,  addressing  drainage  from 
acid-forming  and  toxic-forming 
undergroimd  development  waste.  This 
section  is  consistent  with  30  CFR 
816.48(c)  and  817.48(c],  and  no 
clariflcation  is  required. 

The  commenter  suggested  that 
Chapter  3.4  of  the  Technical  Handbook, 
which  addresses  drainage  area  and  site 
evaluation  and  limitations,  delete  the 
mandatory  requirement  to  use  “Water 
Management  ^actices."  Chapter  3.4  is 
consistent  with  30  CFR  816.46  and 
617.46,  and  no  change  is  required. 

The  commenter  stated  the 
requirements  to  clean  sediment  ponds 
when  sediment  reaches  the  60%  level 
should  be  eliminated  flom  Chapter  3.5  of 
the  Technical  Handbook.  See  response 
to  Comment  Number  9. 

The  Commenter  stated  that  the 
requirements  of  Chapters  3.5, 4.6, 5.6, 7.5 
and  14.5  of  the  Technical  Handbook, 
regarding  sediment  control  on  pre¬ 
mining  disturbances,  should  be  deleted. 
These  requirements  are  consistent  with 
30  CFR  816.42  and  817.42. 

The  commenter  stated  that  Chapters 
3.8  and  3.9  of  the  Technical  Handbook, 
specifying  technical  requirements  for  the 
design  of  principal  and  emergency 
spillways,  should  be  revised  to  allow 
site-speciflc  design.  These  chapters  are 
consistent  with  30  CFR  816.49  and 
817.49. 

The  commenter  stated  that  Chapter 
3.8.5.1.1  of  the  Technical  Handbook, 
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regarding  the  thickness  of  pipe  conduits 
in  sediment  dams  (embantoent  type), 
should  be  revised  to  allow  the  thickness 
of  pipe  to  be  determined  on  a  case-by¬ 
case  basis.  This  requirement  is 
consistent  with  30  CFR  816.46[d]  and 
817.46(d). 

The  commenter  stated  that  Chapter 

3.8.6.2  of  the  Technical  Handbook 
requiring  dewatering  devices  for 
structures,  including  sedimentation 
ponds,  should  be  revised  to  delete  this 
mandatory  requirement.  Tfiis 
requirement  is  consistent  with  30  CFR 
816.46(d)  and  817.46(d). 

The  commenter  suggested  that  the 
requirement  in  Chapter  3.8.6.3  of  the 
Technical  Handbook  for  anti-seep 
collars  to  prevent  seepage  should  not  be 
required  for  corrugated  metal  pipe  and 
may  not  be  needed  for  other  t^es  of 
conduits.  This  requirement  is  consistent 
with  30  CFR  816.45(b)(6)  and  817.45(f). 

The  commenter  stated  that  the 
requirement  in  Chapter  3.8.6.4  of  the 
Technical  Handbook,  specifying  two 
suitable  anti-vortex  devices  for 
sediment  dams  (embankment  type), 
should  be  expanded  to  allow  other 
devices.  This  requirement  is  consistent 
with  30  CFR  816.46  and  817.46. 

The  commenter  stated  that  the 
requirement  in  Chapter  3.9.4.2  of  the 
Technical  Handbook,  regarding 
emergency  spillways  in  rock,  should 
allow  greater  maximum  velocity  than 
that  specified.  This  requirement  is 
consistent  with  30  CFR  816.46(i)  and 
817.46(i). 

The  conunenter  stated  that  the 
requirement  in  Chapter  3.9.5  of  the 
Technical  Handbook  specifying  two 
conditions  for  use  of  concrete  spillways 
should  be  amended  to  allow  use  of 
concrete  in  accordance  with  good 
engineering  practices.  This  requirement 
is  consistent  with  30  CFR  816.46  and 
817.48. 

The  commenter  stated  that  Chapter 

3.10.2  of  the  Technical  Handbook, 
regarding  minimum  top  width  of 
embankments,  should  be  modified  to 
allow  a  lower  minimum  top  width. 
Chapter  3.10.2  is  consistent  with  30  CFR 
816.48(1)  and  817.46(1). 

The  commenter  stated  that  Chapters 
3.10.7, 11.7.4,  and  13.10  of  the  Technical 
Handbook,  relating  to  mulching  and 
vegetation  requirements,  should  be 
modified  to  allow  delayed  seeding  until 
a  more  favorable  planting  season.  These 
requirements  are  consistent  with  30  CFR 

816.113. 152  (c)(3)  and  (d)(15)  and 

817.113. 152  (c)(3)  and  (d)(15). 

The  commenter  stated  that  the 

requirement  in  Chapter  4.32.d  of  the 
Technical  Handbook,  that  inspection 
reports  on  embankment  type  sediment 
dams  must  be  provided,  should  be 


changed  to  required  only  that  such 
reports  be  made  available  if  requested. 
The  requirement  is  consistent  with  30 
CFR  780.25  and  784.18. 

The  commenter  stated  that  Chapters 
4.10  and  5.10  of  the  Technical 
Handbook,  addressing  entrance  channel 
side  slope  configuration,  should  not 
require  a  1  to  1  slope  because  this  serves 
no  purpose  when  the  pond  is 
discharging.  These  requirements, 
however,  are  consistent  with  30  CFR 
816.48  and  817.46. 

The  commenter  stated  that  Chapter 
4.12.5  of  the  Technical  Handbook,  which 
requires  a  design  height  of  10%  to  allow 
for  settlement,  should  be  changed  to  5%, 
the  federal  requirement.  The  West 
Virginia  requirement  is  consistent  with 
30  CFR  816.46  and  817.46.  The  State  can 
exercise  its  discretion  to  set  different 
standards  so  long  as  they  are  consistent 
with  federal  requirements. 

Hie  commenter  stated  that  Chapters 
4.12.9,  5.17.14,  8.14.7  and  7.14.8  of  the 
Technical  Handbook,  which  address 
vegetation  protection  against  erosion, 
should  be  modified  to  allow  delayed 
seeding  until  a  more  favorable  planting 
season.  These  requirements  however, 
are  consistent  with  30  CFR  816.46(s)  and 
817.46(s). 

Consolidation  Coal  Co.  argued  that 
the  requirement  in  Chapter  5.17.3  of  the 
Technical  Handbook,  that  embankment 
materials  contain  a  certain  amount  of 
moisture,  should  be  deleted  because  it  is 
allegedly  not  of  a  technical  nature.  This 
requirement  is  consistent  with  the 
federal  requirements. 

Consolidation  Coal  Co.  argued  that 
Chapters  8.4  and  9.4  of  the  Technical 
Handbook,  should  not  require  that  all 
valley  and  head-of-hollow  fills  have 
rock  toe  buttresses.  The  commenter 
argued  that  fills  can  be  designed  to  have 
a  1.5  static  safety  factor  without  such 
buttresses.  However,  this  requirement  is 
consistent  with  30  CFR  816.71  (i), 

817.71(i),  818.71(j)  and  817.71(j). 

Consolidation  Coal  Co.  argued  that 
Chapter  8.5  of  the  Technical  Handbook, 
which  requires  rock  fill  drains  in  valley 
fills,  should  allow  constructed 
underdrains  instead.  However,  this 
provision  is  consistent  with  the  federal 
requirements. 

Consolidation  Coal  Co.  argued  that 
Chapter  10.4  of  the  Technical  Handbook, 
which  defines  materials  greater  than  6“ 
in  diameter  as  rock  and  materials  less 
than  6"  in  diameter  and  soil,  should  be 
deleted.  However,  this  requirement  is 
consistent  with  30  CFR  816.74  and 
817.74. 

Consolidation  Coal  Co.  argued  that 
Chapter  10.5.4  of  the  Technical 
Handbook,  regarding  internal  drainage 
for  rock  fills,  should  be  more  flexible  by 


reflecting  various  alternatives  for 
underdrains.  However,  the  state’s 
provision  is  consistent  with  30  CFR 
816.74,  817.74,  816.71,  817.71,  816.72,  and 
817.72. 

Consolidation  Coal  Co.  argued  that 
Chapter  10.7.3  of  the  Technical 
Handbook,  should  not  require  that  soil 
materials  in  dinable  rock  fills  be 
compacted  to  a  certain  degree.  Hie 
commenter  argued  that  compaction 
occurs  automatically,  due  to  dumping. 
However,  the  state  provision  is 
consistent  with  30  CFR  818.74(a)(1)  and 
817.74(a)(1). 

Consolidation  Coal  Co.  commented 
that  all  of  Chapter  10.8  of  the  Technical 
Handbook,  w’hich  requires  a  registered 
professional  engineer  or  qualified 
person  under  the  direct  supervision  of  a 
registered  professional  engineer  to  be 
retained  at  the  site  during  the 
construction  of  the  rock  fill,  should  be 
deleted.  The  commenter  argued  that  this 
requirement  is  excessive  because  the 
construction  specifications  for  durable 
rock  fills  are  no  more  difficult  than  those 
for  other  fills.  However,  this  provision  is 
consistent  with  30  CFR  81 6.71  (i)  and 
817.71(i). 

Consolidation  Coal  Co.  argued  that 
Chapter  12.4.2  of  the  Technical 
Handbook,  addressing  velocity  in 
stream  channel  diversions,  should  not 
require  riprap  in  every  case.  However, 
this  requirement  is  consistent  with  30 
CFR  818.41(d)(2)(v),  817.41(d)(l)(v), 
816.43(f)(1)  and  817.43(f)(1). 

Consolidation  Coal  Co.  argued  that 
Chapter  13.17  of  the  Technical 
Handbook,  regarding  sediment  control, 
should  not  require  runoff  from  roads  to 
pass  through  sedimentation  ponds. 
However,  this  regulation  is  consistent 
with  30  CFR  816.46  and  817.48. 

Consolidation  Coal  Co.  argued  that 
Chapter  13.21(5)(d)  of  the  Technical 
Handbook,  regarding  plan,  design  data 
and  construction  specifications,  should 
require  that  motor  graders  be  used  only 
where  necessary  to  maintain  cross 
slopes.  However,  this  provision  is 
consistent  with  the  federal 
requirements. 

Consolidation  Coal  Co.  argued  that 
Chapter  14.4  of  the  Technical  Handbook, 
which  requires  that  the  plan  concerning 
drainage  areas  use  the  methods  of 
“Water  Management  Practices"  in 
Chapter  19,  should  be  deleted.  'Hie 
commenter  argued  that  it  is  questionable 
whether  this  guide  includes  the  best 
technology  currently  available. 

However,  the  provision  is  consistent 
with  30  CFR  780.11(b)(6).  784.11(b)(1), 

(6).  780.18(b)(5),  (9)  and  780.21. 


T' 
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II.  Performance  Standards 

1.  One  commenter  questioned  the  lack 
of  criteria  for  the  design  and 
construction  of  "alternative  outcrop 
barriers"  in  the  State  submission.  Tlie 
Secretary  agrees,  as  discussed  in 
Finding  13.4,  and  has  conditioned  his 
approval  of  West  Virginia’s  program 
accordingly. 

2.  One  commenter  stated  that  the 
State  had  not  justified  the  use  of 
woodlands  as  an  acceptable  alternative 
land  use  for  mountaintop  removal  as 
required  by  the  Secretary  in  Finding  13.8 
of  the  October  20  Federal  Register 
notice.  The  commenter  pointed  out  that . 
no  showing  had  been  made  to 
demonstrate  that  flat  or  gently  rolling 
terrain  would  be  "essential”  for  the 
woodlands  use.  However,  the  State  has 
limited  its  discretion  to  allow 
woodlands  in  State  Regulation  Section 
2.133  by  allowing  only  commercial 
woodlands  where  flat  or  gently  rolling 
land  is  essential.  This  qualification  of 
the  State  provision  satisfies  the  concern 
expressed  in  the  Secretary’s  original 
Finding  of  October  20, 1980.  The  use  of 
this  provision  by  the  State  will  be 
reviewed  by  the  Department  during  its 
oversight  responsibilities  under  the 
permanent  program.  This  issue  is 
discussed  fmther  in  Finding  13.8. 

3.  On  commenter  stated  &at  although 
an  amendment  will  be  submitted  to  the 
West  Virginia  Legislature  to  remove  the 
provision  allowing  gravity  discharge  in 
iron  and  acid  producing  coal  seams,  he 
was  concerned  that  the  measure  would 
have  no  chance  of  approval  in  the 
Legislatme  unless  detailed  information 
is  presented  by  well-informed  experts 
on  the  subject.  This  issue  is  addressed 
in  Finding  13.10  wherein  approval  of  the 
West  Virginia  program  is  conditioned 
upon  the  State  amending  its  statute. 
OSM  will  attempt  to  give  any  assistance 
requested  by  in  providing  technical 
information  to  the  Legislature  on  this 
issue. 

4.  One  commenter  stated  that  the 
State  regulations  do  not  provide  for  the 
use  of  protective  devices  and  temporary 
sealing  to  prevent  access  to  drill  holes 
by  the  public,  livestock,  wildlife  and 
machinery.  This  issue  is  discussed  in 
Finding  13.18. 

5.  One  commenter  asked  for 
clarification  of  State  Regulation  Section 
6B.07C.3.  in  light  of  the  requirements  of 
30  CFR  824.11(a)(8).  It  is  not  clear  that 
the  State  regulation  prohibits  discharges 
from  a  mountaintop  removal  operation 
through  a  valley  fill,  although  this  is 
current  practice  in  the  State.  This  issue 
was  identified  by  OSM  in  the  review  of 
the  program  and  was  discussed  in  the 
December  30, 1980  meeting  with  the 


State.  (See  Administrative  Record  No. 
WV  313).  West  Virginia  representatives 
stated  for  the  record  that  State 
Regulation  Sections  6B.07c.3.  and 
7B.07C.3.  do  not  allow  mountaintop 
drainage  into  or  through  a  fill.  This  issue 
is  discussed  further  in  Finding  13.36. 

6.  One  commenter  stated  that  State 
Regulation  Section  6B.07b.  does  not 
provide  that  auger  holes  must  be  located 
so  as  to  leave  room  for  future  deep 
mining  operations.  Hiis  issue  is 
discussed  in  Finding  13.20. 

7.  One  commenter  noted  that  State 
Regulation  Section  6B.07e.l.  provides  a 
very  broad  exemption  fi-om  the 
regrading  standards  for  special  land  use 
considerations.  This  issue  is  discussed 
in  Finding  13.24. 

8.  One  commenter  suggested  State 
Regulation  Section  4C.04g  which 
requires  two  (2)  inch  per  second  peak 
particle  velocity  be  changed  to  reflect 
the  standard  of  one  (1)  inch  per  second 
as  found  in  30  CFR  816.65(i)  and 
817.65(i).  This  issue  is  discussed  in 
Finding  13.30. 

9.  One  conunenter  noted  the  absence 
of  State  regulations  containing 
provisions  and  criteria  for  transfer  of 
wells  as  found  in  30  CFR  816.53  and 
817.53.  This  issue  is  discussed  in  Finding 
13.32. 

10.  One  commenter  stated  that  the 
phrase  “not  permitted  imder  a  general 
Surface  Mining  Permit”  should  be  added 
to  State  Regulation  Section  lOA.  While 
the  federal  regulations  do  not  require 
separate  permits  for  coal  waste  piles,  it 
is  entirely  within  the  discretion  of  the 
State  to  require  additional  permits.  The 
State  regulations  are  consistent  with  30 
CFR  780.25. 

11.  Consolidation  Coal  Company 
commented  that  West  Virginia 
requirements  on  the  construction  of  end- 
dump  fills.  Chapter  10  of  Technical 
Handbook,  are  more  stringent  than 
federal  requirements  and  therefore  are 
not  authorized  by  Section  20-6-23b  of 
the  WV  Surface  Mining  and 
Reclamation  Act. 

General  comments  concerning  the 
effect  of  Section  23b  have  been  disposed 
of  in  response  to  comment  5  of  Section  L 
above,  llie  commenter  did  not  provide 
any  reference  to  the  portions  of  Chapter 
10  of  the  Technical  Handbook 
concerning  end-dump  fills  which  were 
considered  more  stringent.  However,  a 
comparison  of  30  CFR  816.71,  816.74, 
817.71  and  817.74  with  the  requirements 
of  Chapter  10  of  the  Technical 
Handbook  reveals  that  West  Virginia 
requirements  are  consistent  with  the 
federal  requirements. 

12.  The  West  Virginia  Coal 
Association  (WVCA)  suggested  deletion 
of  the  last  sentence  in  State  Regulation 


Sections  10B.04c.2.b.,  10B.04c.2.c.2.  and 
10B.04C.2.C.3.  which  require  a 
dewatering  device  to  maintain  water  in 
a  slinry  impoundment  at  the  lowest 
practicable  elevation.  OSM  regulations 
do  not  contain  a  comparable  provision. 
However,  the  West  Virginia  regulations 
protect  the  integrity  of  the  slurry 
impoundment,  and  thus  provide 
additional  protection  for  the  public  and 
the  environment.  The  West  Virginia 
regulations  are  consistent  with  the 
pmposes  of  the  federal  requirements, 
and  therefore  acceptable. 

13.  The  WVCA  commented  that  State 
Regulation  Section  10B.04c.6.a.iii., 
requiring  grated  drainpipes  for  ponds 
built  wi^out  principal  spillways,  should 
be  deleted  because  it  conflicts  wifii 
State  Regulation  Section  10B.04c.2., 
impoundment  requirements.  The 
comment  does  not  specify  in  what 
manner  these  sections  are  in  conflict, 
and  a  review  of  these  regulations  shows 
them  to  be  consistent  with  federal 
requirements. 

14.  One  commenter  stated  that  the 
West  Virginia  regulatory  program  does 
not  have  a  definition  for  permit  area. 
Permit  area  as  defined  in  Section  20-6- 
3(p)  of  the  WV  SCMRA  is  consistent 
with  the  federal  requirements  in  30  CFR 
701.5. 

15.  One  commenter  argued  that  State 
Regulation  Section  4A.04,  which  governs 
seeding  of  cut  and  fill  slopes  "in 
accordance  with  subsections  4F,”  must 
be  changed  to  make  the  cross-reference 
more  specific.  The  entirety  of  State 
Regulation  Section  4F  governs  all 
requirements  which  must  be  met  for 
revegetation.  These  requirements  are 
consistent  with  the  revegetation 
requirements  of  the  30  CFR  816.111- 
816.117  and  817.111-817.117. 

16.  One  commenter  objected  to  State 
Regulation  Section  6A.03.a.4.  limiting 
overburden  analysis  to  the  procedure  in 
EPA  manual  600/2-78-054  (Field  and 
Laboratory  Methods  Applicable  to 
Overburden  Mine  Soils).  State 
Regulation  Section  4F.02,  however,  does 
allow  for  “other  methods.”  The  State 
regulations,  while  not  delineating  "other 
methods,”  are  consistent  with  30  CFR 
779.14. 

17.  The  West  Virginia  Surface  Mining 
and  Reclamation  Association  . 
(WVSMRA)  commented  that  State 
Regulation  Section  6B.06a.4.,  regarding 
surface  water  monitoring  after  grading 
approval,  should  be  required  “only  if  the 
discharge  does  not  meet  the  quality  of 
the  receiving  st^am.”  Such  monitoring 
is  necessary  in  order  to  determine  that 
discharges  are  not  violating  water 
quality  standards.  The  State  regulation 
is  consistent  with  30  CFR  816.52,  and  is 
acceptable. 
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18.  One  commenter  questioned 
whether  the  use  of  the  phrase  “other 
approved  sediment  control  structures’* 
in  State  Regulation  Section  6B.04a. 
would  allow  operators  to  avoid  the 
requirement  to  pass  all  drainage  through 
ponds  as  required  by  30  CFR 
816.42(a)(l].  State  Regulation  Section 
2.105  de^es  “sediment  control 
structure”  as  a  pond  and  specifically 
exludes  secondary  sediment  control 
structures  such  as  straw  bale  dikes, 
check  dams,  etc.  In  addition.  State 
Regulation  Section  4B.08  requires  that 
“all  runoff  from  the  disturbed  area  shall 
pass  through  a  sedimentation 
pond(s)  *  *  *  ”  iTiese  requirements 
make  it  clear  that  all  siuiace  drainage 
from  West  Virginia  operations  must  be 
passed  through  sedimentation  ponds. 

The  State  relations  are  consistent 
with  the  requirements  of  30  CFR 
816.42(a)(1). 

19.  Several  commenters  stated  that 
State  Regulation  Section  7B.04f 
improperly  limits  materials  which  could 
be  disposed  of  in  underground  workings 
in  such  a  way  that  would  prohibit 
disposal  of  flue  gas  desulfiirization 
sludge  and  acid  mine  drainage  treatment 
sludge.  30  CFR  816.55  is  a  restrictive 
provision  which  allows  the  State 
regulatory  authority  to  prohibit  disposal 
of  certain  materials  in  any  particular 
case.  It  is  entirely  within  the  proper 
discretion  of  the  State  to  choose,  a 
priori,  which  materials  it  will  not  allow 
to  be  disposed  of  in  underground 
workings  in  any  case.  The  State 
provision  is  consistent  with  federal 
requirements  and,  therefore,  acceptable. 

20.  One  commenter  stated  that  the 
State  Regulation  Section  6B.04b. 
establishing  “pH”  water  quality 
standards  *  *  *  is  “unrealistic” 
because  of  environmental  conditions  in 
West  Virginia.  The  State  provision  is 
consistent  with  30  CFR  816.42(a)(7)  and 
effluent  limits  for  the  coal  mining 
industry  established  by  EPA  in  40  CFR 
Part  434. 

21.  One  commenter  noted  that  30  CFR 
816.52(a)(2),  requiring  monitoring  of 
ground  water  “adequate  to  plan  for 
modification  of  surface  mining  activities, 
if  necessary,  to  minimize  disturbance  to 
the  prevailing  hydrologic  balance,”  is 
more  stringent  Aan  State  Regulation 
Section  6B.06b.  The  State  regulations 
provide  for  monitoring  adequate  to 
reflect  “changes  in  groundwater 
quantity  and  quality”  and  are  within  the 
discretion  given  to  States  under  30  CFR 
816.52.  The  State  regulations  are 
consistent  with  federal  requirements. 

22.  The  WVSMRA  commented  that 
State  Regulation  Section  4C.02, 
regarding  information  on  obtaining  a 
pre-blast  survey,  should  be  deleted.  The 


State  regulation  is  identical  to  30  CFR 
816.62  and  817.62  and  is  consistent  with 
federal  requirements. 

23Several  commenters  stated  that 
State  Regulation  Section  4C.04a.  fails  to 
require  that  the  blasting  schedule 
contain  a  list  of  foreseeable  situations 
which  might  necessitate  blasting  outside 
the  scheduled  times  as  required  by  30 
CFR  816.64(b)(v).  State  Regulation 
Section  4C.04a  does  specify  the 
emergency  situations  where  deviation 
fiom  the  schedule  may  be  permitted. 

This  regulation  provides  ample  notice  to 
the  public  as  to  when  an  operator  may 
deviate  fi'om  the  published  schedule, 
and  is  consistent  with  federal 
requirements. 

24.  One  commenter  questioned  the 
absence  of  West  Virginia  regulations 
which  coincide  with  30  CFR  816.65(c) 
requiring  that  persons  who  live  or  work 
within  one-half  mile  of  the  permit  area 
shall  be  instructed  on  the  meaning  of  the 
blasting  signal.  State  Regulation  Section 
4C.02  requires  that  public  notice  of 
blasting  shall  be  published  in  a 
newspaper  of  general  circulation  in  the 
county  of  the  proposed  permit  area  and 
the  schedule  mailed  or  delivered  to  each 
residence  within  one-half  mile  of  the 
permit  area  at  least  every  12  months. 
Persons  near  the  permit  area  cire  warned 
by  signs  required  by  State  Regulation 
Section  6B.01e.  to  be  posted  at  all 
entrances  to  the  permit  area.  These 
State  provisions  fm*  public  warning  and 
notification  are  consistent  with  30  CFR 
816.65(c). 

25.  The  WVSMRA  commented  that 
State  Regulations  Section  4C.04f.l., 
regarding  the  prohibition  of  blasting, 
should  be  changed  from  1,000  feet  to  300 
feet.  Since  in  30  CFR  816.65(f]  and 
817.65(f)  which  contain  these  provisions 
have  been  remanded,  the  State  is  free  to 
adopt  whatever  limitations  are 
reasonable.  See  response  to  Comment  9 
of  Section  I,  above. 

26.  The  WVSMRA  commented  that 
State  Regulations  Section  4C.04h. 
regarding  the  formula  for  maximum 
weight  of  a  detonation,  should  be 
changed  from  W= (d/60)® *“ 

The  State  regulation  is  identical  to  30 
CFR  816.65(1)(1)  and  30  CFR  817.65(1)(1) 
and  is  consistent  with  federal 
requirements. 

27.  One  commenter  objected  to  the 
hazard  classification  system  for 
embankments  and  impoundments  found 
in  State  Regulation  10B.04.b.l.  Although 
OSM  does  not  utilize  a  hazard 
classification  system,  the  State  . 
requirements  for  coal  waste 
embankments  and  impoundments  are 
consistent  with  federal  requirements  in 
30  CFR  816.81-816.93  and  817.81-817.93 
and  are  acceptable.  The  commenter  also 


points  out  a  difference  between  West 
Virginia  requirements  in  IOB.04.4.3. 
which  provide  minimum  size  for  shale 
underdrains  and  federal  requirements  in 
30  CFR  817.72(b)(3)  which  also  include 
minimum  size  requirements  for 
sandstone  under^ains.  The  West 
Virginia  regulations  provide  that  all 
drains  are  to  be  constructed  of  durable 
rock  and  provide  criteria  for  durability. 
The  West  Virginia  requirements  are 
consistent  with  the  federal  regulations. 

28.  One  Commenter  questioned  the 
absence  of  a  requirement  in  State 
Regulation  Section  10B.04d.  preventing 
the  use  of  acid-forming/toxic-forming 
rock  in  the  construction  of  underdrain 
systems  for  valley  fiUs  as  required  in  30 
CFR  816.72(b)(4)  and  817.72(b)(4).  State 
Regulation  Section  10C.06a.2.,  however, 
requires  that  “acid-forming  or  toxic¬ 
forming  material  shall  not  be  buried  or 
stored  in  proximity  to  a  drainage  course 
*  *  *”  This  prohibition  would  apply  for 
material  used  in  the  underdrain  itself 
since  such  material  is  in  proximity  to  a 
drainage  course.  The  State  provisions 
are  consistent  with  federal 
requirements. 

29.  The  WVCA  and  others  also 
recommended  deletion  of  State 
Regulations  10B.04.c.6.a.ivA  which 
states  that  water  may  not  be  diverted 
under  a  coal  refuse  area  by  means  of  a 
pipe  or  conduit  The  commenter  stated 
that  this  practice  was  acceptable  to 
M3HA  and  that  any  problems  couk)  be 
avoided  by  proper  design.  The  West 
Virginia  requirement  is  consistent  with 
requirements  of  30  CFR  818.72(d)  and 
816.83(b)  which  require  that  surface 
drainage  be  diverted  off  of  and  around  a 
coal  refuse  area,  rather  than  through  it 

30.  The  WVCA  recommended  deletion 
of  State  Regulation  10B.05.a  which 
requires  that  upon  reprocessing  of 
abandoned  co^  waste  piles,  the  entire 
pile  must  be  removed.  Under  30  CFR 
816.81(b),  816.87, 817.81(bJ  and  817.87, 
discretion  is  granted  to  State  regulatory 
authorities  in  dealing  with  abandoned 
coal  refuse  piles.  The  West  Virginia 
requirements  are  a  proper  exercise  of 
that  discretion  and  are  consistent  with 
federal  requirements. 

31.  A  commenter  requests  clarification 
of  the  term  “qualified  person”  utilized  in 
State  Regulation  10C.08d.2.  by  proposing 
it  be  defined  in  the  definitions  section  of 
the  West  Virginia  regulations.  30  CFR 
816.82(a)  requires  that  inspections  be 
made  during  construction  of  coal  waste 
piles  by  an  RPE  or  person  approved  by 
the  re^atory  authority.  Discussion  of 
the  West  Virginia  system  for  “approved 
persons”  is  found  in  Finding  13.9.  As 
stated  therein,  the  West  Virginia 
requirements  are  consistent  with  federal 
requirements.  Placement  of  any 
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definitions  is  within  the  discretion  of  the 
State. 

32.  One  commenter  stated  that  Section 
10  of  the  Technical  Handbook  is  unclear 
in  its  application  to  impounding  and 
non-impounding  coal  waste  areas.  The 
commenter  suggested  that  the 
requirements  for  each  type  of  area  be 
separated  for  the  sake  of  simplicity.  This 
comment  is  not  directed  to  the 
consistency  of  the  West  Virginia 
regulations.  The  organization  of  State 
regulations  iff-entirely  up  to  the  State. 

33.  The  same  commenter  also  objected 
to  the  requirement  in  State  Regulation 
Section  lOC.OSd.  calling  for  weekly  - 
inspections  of  impoimdments  and 
embankments.  30  CFR  816.82(a)  requires 
at  least  quarterly  inspections,  but  vest 
State  regulatory  authorities  with 
discretion  to  require  more  frequent 
inspections,  'fhe  West  Virginia 
requirement  of  weekly  inspections  is  a 
consistent  exercise  of  this  discretion. 

34.  One  commenter  stated  that  State 
Regulation  Section  IOC  does  not  include 
the  requirement  for  keyway  cuts  or  rock 
toe  buttresses  foimd  in  30  CFR  816.85(a] 
and  816.71(i}  for  coal  refuse  piles  on 
steep  slopes.  Chapter  8.4  of  the 
Technical  Handbook,  requires  these 
measures  “in  all  cases"  for  valley-fills. 
Coal  refuse  pile  construction  is  to  be  in 
accordance  with  modified  valley  fill 
standards,  therefore  the  State  provisions 
are  consistent  with  the  federal 
requirements. 

35.  One  commenter  objected  to  State 
Regulation  Section  6B.05a.l.  which 
allows  blending  as  an  appropriate 
means  of  handling  toxic  materials.  The 
commenter  stated  that  there  is  not  an 
accurate  correlation  between  total 
potential  acidity  and  alkalinity  in  many 
instances.  Blending  is  an  acceptable 
method  of  handling  toxic  or  acid¬ 
forming  material,  for  the  reasons 
discqssed  in  Finding  13.35. 

36.  The  WVSMRA  commented  that  in 
State  Regulation  Section  4E.02c., 
regarding  protection  of  fish,  wildlife  and 
related  values,  the  reference  of  electric 
power  lines  should  be  deleted.  The  State 
regulation  is  identical  to  the  relevant 
portions  of  30  CFR  816.97(c)  and 
817.97(c)  and  is  consistent  with  federal 
regulations. 

37.  The  WVSMRA  commented  that 
State  Regulation  Section  4F.01a., 
regarding  the  purpose  of  revegetation 
requirements,  should  delete  the 
reference  to  providing  economic  benefits 
and  restoring  esthetic  appeal.  The  State 
regulation  is  consistent  with  30  CFR 
816.111  and  817.111. 

38.  The  WVSMRA  commented  that 
State  Regulation  Section  4F.08  should 
only  require  mulch  to  be  distributed  on 
areas  where  it  is  needed  instead  of  on 


“all”  disturbed  areas.  The  State 
regulation  is  consistent  with  30  CFR 
816.114(a)  and  817.114(a). 

39.  The  WVSMRA  commented  that 
State  Regulation  Section  4F.09  should 
require  that  perennials  be  planted  after 
the  last  season  instead  of  “after  the  last 
year.”  The  State  regulation  is  consistent 
with  30  CFR  816.116(b)(1)  and 
817.116(b)(1). 

40.  The  WVSMRA  commented  that 
State  Regulation  Section  4D.04a.-j., 
regarding  postmining  land  use  should  be 
changed  to  require  reporting  on  future 
land  use  instead  of  specific  plans  and 
commitments.  The  State  regulation  is 
consistent  with  30  CFR  818.133  and 
817.133,  which  also  require  specific 
plans  and  commitments. 

41.  The  WVSMRA  commented  that 
State  Regulation  Section  4D.02a.  and 
4D.02a.3.,  which  governs  the 
determination  of  premining  land  use, 
should  regard  previously  mined  land  as 
an  acceptable  premining  land  use.  The 
State  regulation  is  identical  to  30  CFR 
816.133(b)  and  30  CFR  817.133(b)  and  is 
consistent  with  federal  requirements. 

42.  The  WVSMRA  commented  that 
State  Regulations  6B.04b.2.,  7B.04b.2, 
7B.07a.3.,  and  8B.04b.2.,  regpding  the 
quality  of  water  discharges  from  a  grade 
release  area,  should  be  changed  to 
require  meeting  only  the  quality  of  the 
receiving  stream.  The  State  regulation  is 
consistent  with  30  CFR  816.41(c), 
816.42(a)(2),  817.41(c)  and  817.42(a)(2), 
which  require  that  all  federal  and  State 
water  quality  statutes,  regulations, 
standards  and  effluent  limitations  must 
be  met. 

43.  The  WVSMRA  commented  that 
the  word  “desirable”  should  be  deleted 
from  State  Regulation  Section  4A.05 
regarding  the  materials  used  in  surfacing 
of  haulageways  and  access  roads.  The 
word  “desirable”  does  not  appear  in  this 
regulation.  If  the  commenter  meant  to 
suggest  that  “durable”  should  be 
deleted,  the  Secretary  does  not  have 
authority  to  require  that  this  be  done. 

44.  United  States  Steel  Corporation 
(USSC)  commented  that  it  was  of  the 
opinion  that  State  Regulation  Sections 
7B.04a.,  b.,  c.  and  8B.04a.,  b.,  c.-  are 
inconsistent  with  30  CFR  817.42  because 
the  State  regulations  do  not  provide  a 
variance  for  the  utilization  of  sediment 
ponds  as  provided  in  the  federal 
regulations.  The  Secretary  has  no 
authority  to  require  this  change,  as  the 
State  rules  are  consistent  writh  the 
federal  rules. 

45.  The  WVSMRA  commented  that 
State  Regulation  Section  8B.09b  should 
not  require  that  a  permanent  facility  has 
to  be  removed.  The  State  regulation  is 
consistent  with  the  federal  rules. 


46.  The  WVSMRA  commented  that 
State  Regulation  Section  8A.01, 
regarding  permit  requirements  for 
facilities  incidental  to  coal  mining, 
should  delete  the  reference  to  “mine 
buildings.”  The  State  regulation  is 
consistent  with  30  CFR  817.181(a),  and 
816.181(a)  which  also  contains  this 
phrase. 

III.  Permitting 

1.  The  United  States  Fish  and  Wildlife 
Service  commented  that  State 
Regulation  Section  3Q.03  requiring  the 
Director  to  make  a  wrritten 
determination  concerning  threatened  or 
endangered  species  should  be  amended 
to  refer  to  Section  3J.02  rather  than  3}.01. 
This  appears  to  be  a  typographical  error 
which  does  not  obscure  the  meaning  of 
the  requirement  and  the  Secretary 
assumes  that  this  mistake  will  be 
corrected. 

2.  The  United  States  Fish  and  Wildlife 
Service  suggested  that  State  Regulation 
Sections  6A.01c.  and  7A.01c.,  specifying 
the  maps  which  a  permit  shall  contain, 
should  also  require  a  map  to  show  the 
location  of  any  unusual  wildlife  habitats 
including  habitats  for  endangered  or 
threatened  species  occurring  within  the 
areas  to  be  mined  and  within  the 
drainage  areas  to  be  affected  by  the 
proposed  mining.  The  Secretary  finds 
that  Sections  6A.01c.  and  7A.01c. 
regarding  maps  are  consistent  with  30 
CFR  779.24  and  783.24.  The  requirements 
of  30  CFR  779.20  and  783.20  regarding 
fish  and  wildlife  information  have  been 
remanded;  therefore,  no  changes  will  be 
required  in  the  West  Virginia 
regulations. 

3.  The  United  States  Fish  and  Wildlife 
Service  suggested  that  State  Regulation 
Section  13.07(a)  regarding  the  criteria  for 
designating  lands  as  unsuitable  for 
surface  coal  mining  operations  be 
expanded  to  include,  upon  petition, 
these  areas  where  endangered  or 
threatened  species  may  be  jeopardized 
or  their  critical  habitats  adversely 
affected.  The  Secretary  finds  that 
Section  13.07a.  is  consistent  with  30  CFR 
762.11,  therefore,  no  changes  will  be 
required. 

4.  One  commenter  questioned  the 
status  of  pending  interim  program 
permit  applications  following  program 
approval.  Specifically,  this  commenter 
requested  that  the  State  be  required  to 
conduct  an  inspection  prior  to  the 
issuance  of  a  permit  and  at  the  request 
of  the  applicant.  While  a  pre-permit 
inspection  may  be  desirable  in  some 
circumstances,  there  is  no  provision  in 
SMCRA  or  the  federal  regulation  for 
such  an  inspection,  and  the  State  cannot 
be  required  to  make  provision  for  this. 
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5.  One  conunenter  stated  that  the 
State  should  accept,  as  part  of  meeting 
the  requirements  for  a  permit,  maps 
approved  by  the  Mine  Safety  and  Health 
Administration.  Such  maps  are 
acceptable  under  federal  requirements 
and  the  State  program  as  long  as  they 
meet  the  standards  of  30  CFR  779.24, 
783.24  and  Section  20-6-10  of  the  WV 
SCMRA  and  State  Regulation  Section  3. 

6.  One  conunenter  stated  that  he  did 
not  believe  that  the  State  inquired  into 
an  applicant’s  legal  right  to  mine  coal 
prior  to  issuance  of  a  permit  He  also 
stated  that  he  wanted  the  State  to 
comply  with  30  CFR  782.15  and  30  CFR 
778.15.  These  Sections  require  an 
identification  and  description  of  the 
docrunent  upon  which  the  applicant 
bases  his  or  her  legal  right  to  enter  and 
begin  the  underground  or  surface  mining 
of  coal.  This  information  is  also  required 
by  Section  20-6-10(aK9j  of  the  WV 
SCMRA  and  is  consistent  with  the 
federal  requirements. 

7.  One  conunenter  referred  to  the  lack 
of  simultaneous  notification  to  the 
public,  State  Regulation  Section  3Q, 
regarding  the  determination  made 
concerning  a  permit  application, 
especially  to  those  who  filed  written 
objections  or  comments.  This  issue  is 
discussed  in  Finding  14.8. 

8.  One  conunenter  identified  an 
inconsistency  between  State  Regulation 
Section  12B.07b.  and  30  CFR  786.15(a)(2) 
as  it  relates  to  pubUc  availability  of 
permit  application  information 
pertaining  to  overbidden  and  soil 
sample  analysis.  This  concern  is 
addressed  in  Finding  14.9. 

9.  One  conunenter  questioned  several 
portions  of  State  Regulation  Section 
4D.04,  “Criteria  for  Approving  Post- 
Mining  Use  of  Land”.  1110  first  concern 
was  that  specific  criteria  be  used  in 
approval  of  alternative  post-mining  land 
use.  These  criteria  are  provided  in  State 
Regulation  Section  4D.04.  The  second 
concern  was  that  the  alternative  use  be 
approved  prior  to  permit  issuance.  This 
is  provided  in  the  reclamation  plan 
requirements  of  Section  20-6-11  of  the 
WV  SCMRA.  The  third  concern  was  the 
omission  of  the  words  “financing'’  and 
“attainment”  in  the  State  regulations. 
Section  20-6-ll(a)(4)  of  the  WV  SCMRA 
requires  a  detailed  description  of  how 
the  post-mining  land  use  is  to  be 
achieved  and  the  necessary  support 
activities  needed  to  achieve  the 
proposed  land  use.  These  requirements 
are  consistent  with  the  Act 

10.  One  conunenter  referred  to 
“written  statements  of  the  views  of  the 
authorities  with  statutory 
responsibilities”  not  being  required  in 
State  Regulation  Section  4D.04.  The 
federal  standard  in  30  CFR  816.133(c)(1) 


and  817.133(c)(1)  allows  60  days  for  such 
written  statements,  while  the  State 
requires  such  statements  “accompany 
the  request  for  (alternate  post  mining 
land  use)  approval.”  Hie  State  provision 
is  consistent  with  the  federal 
requirements. 

11.  One  conunenter  indicated  that  the 
requirement  for  a  60  day  alternate  land 
use  plan  review  period  by  State  and 
federal  fish  and  wildlife  management 
agencies  before  surface  mining  activities 
begin  as  reflected  in  30  CFR  816.133(c)(8) 
is  not  provided  for  in  the  State  program. 
This  issue  is  discussed  in  Finding  13.32. 

12.  One  conunenter  objected  to  State 
Regulation  Section  4E.01  in  that  it 
appears  to  mean  that  the  submittal  of  a 
permit  application  tri^ers  an  evaluation 
by  the  Director  as  to  whether  or  not  that 
area  is  unsuitable  for  mining  and 
whether  fish  and  wildlife  studies  will  be 
necessary.  The  Secretary  finds  that  the 
lands  unsuitability  inquiry  conducted  by 
the  Director  is  an  informal  process 
intended  to  assist  the  applicant  in  the 
permitting  process.  The  Director’s 
review  of  the  environmental  resources 
of  the  proposed  permit  area  is  only 
intended  to  alert  the  applicant  to  Aose 
resources  which  may  need  special 
consideration,  and  fiierefore,  is  found  to 
be  consistent  with  the  federal 
requirements. 

13.  The  West  Virginia  Society  of 
Professional  Engineers  commented  that 
the  requirements  of  State  Regulation 
Section  3E.02b.  exceeds  the 
requirements  of  the  Act  by  requiring  all 
persons  who  wish  to  qualify  to  prepare 
application  and  preplans  to  pass  an 
examination  administered  by  the 
Director.  The  conunenter  stated  that  this 
was  unacceptable  because  of  the 
provisions  of  Section  20-6-23(b).  of  the 
WV  Surface  Mining  and  Reclamation 
Act  which  the  conunenter  stated  forbid 
any  regulations  more  stringent  than  the 
federal  requirements. 

General  comments  concerning  the 
effect  of  Section  20-6-23(b)  of  the  WV 
Surface  Mining  and  Reclamation  Act 
have  been  disposed  of  in  number  5 
Section  L  above.  In  addition,  the  West 
Virginia  provision  concerning 
examinations  for  “approved  persons”  is 
consistent  with  federal  requirements. 
[See  Finding  13.9,  above] 

14.  Carbon  Fuel  Company  commented 
that  State  Regulation  Section  3A.02a 
which  allows  operators  with  interim 
program  permits  to  continue  o]>^ating 
without  a  permanent  {vogram  pennit 
past  the  eight  month  cut-off  date  set 
forth  in  State  Regulation  Section  3A.02 
and  Section  506(a)  of  SMCRA,  must  be 
construed  to  include  permits  issued  by 
the  West  Virginia  Department  of  Mines 
(DOM)  for  underground  mines.  These 


DOM  permits,  issued  before  1977,  are 
usually  known  as  “D”  numbers.  These 
“D”  permits,  by  themselves,  cannot  be 
construed  as  interim  program  permits 
because  they  do  not  incorporate  the 
provisions  required  by  Section  502(b) 
and  (c)  of  SMCRA. 

Since  January.  1980,  DNR  has  been 
accepting  DR-14  and  DR-23  forms  from 
underground  mines  existing  before  the 
effective  date  of  SMCRA.  Hiese  DR-14 
and  DR-23  forms  basically  upgrade  the 
existing  pennits  to  assure  compliance 
with  the  interim  standards.  As  stated  in 
Carbon’s  comment,  the  industry 
obtained  an  injunction  in  Kanawha 
Coimty  Circuit  Court.  Amherst  Coal 
Corp.  V.  Callaghan,  Civil  Action  No.  80- 
701  (1980),  prohibiting  DNR  fiom 
requiring  all  underground  operators  to 
submit  DR-14  and  DR-23  forms. 
However,  DNR  has  continued  to  accept, 
process  and  approve  those  DR-14  and 
DR-23’s  which  were  voluntarily 
submitted. 

Carbon  has  also  argued  that  the 
Secretary’s  legal  position  in  the  case  of 
Union  Carbide  v.  Andrus,  Civil  Action 
No.  79-2182  (SD.W.V.  1979).  mandates 
that  “D”  numbers  be  considered  interim 
program  permits.  This  is  not  correct  In 
that  case,  the  Secretary  argued  that 
DNR  had  jurisdiction  over  all 
underground  mines  by  virtue  of  West 
Virginia  statutes  and  Section  502(c)  of 
SMCRA,  even  though  all  these  mines  did 
not  have  pennits  fiom  DNR.  This 
position  was  adopted  by  the  Court 
However,  it  does  not  follow  that 
because  DNR  has  jurisdiction  over 
imderground  mines  to  enforce 
performance  standards,  that  this 
automatically  transforms  “D”  numbers 
into  interim  program  pennits.  As  stated 
above,  this  transformation  can  only  be 
accomplished  by  a  DR-14  and  DR-23. 
The  State  may  ^e  the  position  that 
only  those  operators  who  have  applied 
for  DR-14  and  DR-23’s  prior  to  the 
approval  of  the  State  program  are 
eli^ble  for  extensions  of  time  beyond 
the  eight-month  cut-off  date. 

15.  The  West  Virginia  Surface  Mining 
and  Reclamation  Association 
(WVSMRA)  commented  that  State 
Regulation  Section  4&01,  regarding  the 
determination  of  whether  a  study  should 
be  made  on  the  impacts  of  fish  and 
wildlife  resources  of  the  affected  area, 
should  not  delay  the  issuance  of  a  SMA 
number.  This  requirement  is  within  the 
discretion  of  the  State  and  is  consistent 
with  federal  requirements. 

16.  The  WVSMRA  commented  that 
State  Regulation  Sections  30.01  (e)  and 
(f),  in  regard  to  the  requirement  of  a 
progress  map,  should  be  deleted.  This 
provision  is  consistent  with  Sectum 
517(b)(1)  of  SMCRA. 
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17.  The  WVSMRA  commented  that 
State  Regulation  Section  4A.04, 
regarding  the  seeding  of  slopes,  should 
not  be  “immediately”  seeded,  but 
"seeded  in  the  first  appropriate  season." 
This  section  is  consistent  with  the 
seeding  requirements  of  30  CFR  816.113 
and  817.113. 

18. ^The  WVSMRA  commented  that 
the  word  “horizontal”  should  be  deleted 
fi'om  State  Regrilation  Section  3K.01, 
regarding  the  measurement  of  distance 
firom  an  occupied  dwelling  to  a  coal 
mining  operation.  The  State  provision  is 
consistent  with  30  CFR  761.12(e). 

19.  The  WVSMRA  commented  that 
State  Regulation  Section  3G.05, 
pertaining  to  the  effective  date  of 
determining  substantial,  financial  and 
legal  commitments,  should  be  changed 
fivm  January  4, 1977,  to  August  3, 1977. 
The  State  regulation  is  consistent  with 
Section  522(a)(6)  of  SMCRA  and  30  CFR 
778.16(b)  and  782.16(b). 

20.  One  commenter  stated  that  State 
Regulation  Section  6A.03,  regarding  the 
submission  of  a  description  of  the 
geology  within  adjacent  areas  with  a 
permit  application,  is  unnecessary.  The 
State  relation  is  consistent  with  30 
CFR  779.14. 

21.  The  WVSMRA  commented  that 
State  Regulation  5B.11,  regarding 
newspaper  advertisements  for 
prospecting  operations,  should  be 
deleted.  The  State  regulation  is 
consistent  with  30  CFR  776.14(a). 

22.  The  WVSMRA  commented  that 
the  State  Regulation  Section  6A.03a.5.. 
regarding  the  submission  of  a  test  for 
marcasite  and  clay  content  in  the 
geologic  description,  should  be  deleted. 
The  State  regulation  is  consistent  with 
30  CFR  779.14(b)(1)  (in),  (iv)  and  (v). 

23.  One  commenter  stated  that  the 
State  Regulation  Sections  6A.02,  6A.03, 
7A.02  and  7A.03  and  WV  SCMRA 
Section  20-6-18(b)(3)  require  submission 
of  hydrologic  data  with  a  permit 
application  which  is  unnecessary  and 
costly  to  the  operator.  The  State 
requirements  are  consistent  with 
SMCRA  and  30  CFR  779.13,  779,14, 

779.17,  783.13,  783.14,  783.17  and 
786.19(c). 

24.  One  commenter  suggested  that  the 
requirement  of  State  Relation  Sections 
6A.02a.  and  7A.02a.,  regarding  the 
submission  of  groundwater  information 
with  a  permit  application,  are 
uimecessary.  The  State  regulations  are 
consistent  with  30  CFR  779.15  and 
783.15. 

25.  The  WVSMRA  commented  that 
State  Regulation  Section  3G.02a., 
requiring  a  permit  application  to  contain 
information  on  buil^ngs  within  1,000 
feet  of  the  proposed  permit  area,  should 
not  be  required  if  the  building  is  not 


used  by  the  mining  operation.  The  State 
regulation  is  consistent  with  30  CFR 
779.24(d)  and  783.24(d). 

26.  The  WVSMRA  commented  that 
State  Regulation  Section  3G.02e., 
requiring  information  in  the  permit 
application  on  designated  study  rivers 
imder  Section  5(a)  of  the  Wild  &  Scenic 
Rivers  Act,  shoidd  be  deleted.  The  State 
regulation  is  consistent  with  30  CFR 
779.24(k)  and  783.24(k). 

27.  The  WVSMRA  commented  that 
State  Regulation  Section  6A.01c.9., 
requiring  the  measurement  of  slopes  for 
a  permit  application,  should  be  deleted. 
The  State  regulation  is  consistent  with 
30  CFR  779.25(k). 

28.  The  WVSMRA  commented  that 
State  Regulation  Section  3F.016. 
requiring  a  permit  application  to  contain 
a  listing  of  any  notice  of  violation, 
should  be  deleted.  The  State  regulation 
is  consistent  with  30  CFR  778.14(c)  and 
782.14(c). 

29.  One  commenter  suggested  that 
State  Regulation  Section  3H.03  should 
be  disapproved  to  the  extent  that  it  is 
applicable  to  something  other  than 
existing  structures.  The  Secretary  finds 
that  the  West  Virginia  definition  of 
existing  structures  includes  facilities 
used  in  connection  with  or  to  facilitate 
surface  coal  mining  and  reclamation 
operations  and  is  consistent  with  30 
CFR  780.12,  784.12  and  786.12. 

30.  One  commenter  stated  that  State 
Regulation  Section  3H.03  (c)  and  (d) 
requires  more  than  conformance  with 
the  performance  standards  of  the  WV 
SCMRA  for  existing  roads  and  coal 
waste  piles.  The  Secretary  finds  this 
provision  of  the  West  Virginia  program 
is  consistent  with  30  CFR  780.12,  784.12 
and  786.12. 

31.  One  commenter  stated  that  State 
Regulation  Section  3D.01  is  inconsistent 
wiA  30  CFR  782.18  because  the  West 
Virginia  program  does  not  provide  the 
option  for  self  insurance.  Tlie  West 
Virginia  personal  injury  and  property 
damage  provision  is  consistent  with  the 
federal  requirements.  The  federal 
regulations  provide  the  option  for  self 
insurance,  but  do  not  require  this 
provision  to  be  included  in  a  State 
program. 

32.  The  WVSMRA  commented  that 
State  Regulation  Section  7A.03a.5., 
regarding  the  analysis  of  the  coal  seam 
in  the  geology  description,  should  be 
deleted.  The  State  regulation  is 
consistent  with  30  CFR  783.14.' 

33.  United  States  Steel  Corporation 
(USSC)  also  commented  that  it  was  of 
the  opinion  that  State  Regulation 
Sections  7A.02b.  and  8A.02b., 
concerning  surface  water  information, 
are  inconsistent  with  30  CFR  783.16 
because  they  do  not  provide  that 


alternative  methods  of  data  collection 
may  be  employed.  USSC  continued  that 
this  section  of  the  State  regulations  are 
also  inconsistent  with  guidance 
provided  to  USSC  by  OSM  and  writh 
other  state  programs  which  have  been 
rovided  conditional  program  approval, 
ecause  the  state  regulations  require 
that  water  quality  data  be  collected  on  a 
monthly  basis  for  not  less  than  six 
months,  rather  than  on  a  quarterly  basis 
for  one  year.  The  West  Virginia 
provision  is  consistent  with  the  federal 
requirements.  The  requirements  in  30 
CFR  763  do  not  provide  a  specific 
sampling  frequency  or  duration  for  the 
hydrologic  data  to  be  included  in  the 
permit  application,  but  require  that  it  be 
sufficient  to  provide  certain  information. 
West  Virginia  has  provided  in  State 
Regulation  Section  3A.02  that  permit 
applicants  may  submit  partial  or  phased 
applications  if  such  action  is  approved 
by  the  Director  of  DNR,  provided  that  a 
complete  application  is  submitted  no 
later  than  ei^t  months  after  approval  of 
the  permanent  state  program.  Therefore, 
the  applicant  wall  have  an  ample 
opportunity  to  collect  the  additional 
water  quality  data  which  DNR  requires 
to  be  a  part  of  the  permit  application 
before  the  deadline  for  submitting  a 
complete  application. 

34,  The  ^^SMRA  commented  that 
State  Regulation  Section  4A.01c.  and  d., 
regarding  the  descriptions  of  coal 
transportation  systems  to  be  contained 
in  the  permit  application,  should  only 
describe  the  transportation  facilities 
under  the  control  of  the  operator.  The 
State  regulation  is  consistent  with  30 
CFR  780.37  and  784.24.  See  Finding  14.6. 

35.  The  WVSMRA  commented  &at 
State  Regulation  Section  3H.04,  requiring 
the  Director  of  OSM  to  approve  any 
experimental  practices  prior  to  the 
beginning  of  operation,  should  be 
changed  giving  the  approval  authority  to 
DNR.  Section  711  of  SMCRA  and  30  CFR 
785.13  require  the  Director  of  OSM  to 
approve  all  experimental  practices.  The 
State  regulations  are  consistent  with  the 
federal  requirements. 

IV.  Designating  Lands  Unsuitable 

1.  One  conunenter  stated  that  he  had 
been  told  that  the  State  must  deny  a 
petition  to  designate  a  certain  area  as 
unsuitable  for  mining  if  any  portion  of 
the  area  was  determined  to  be  suitable 
for  mining.  This  is  incorrect.  Section  20- 
6-22{a)(l)  of  the  WV  SCMRA,  which  is 
consistent  with  Section  522(a)(2)  of 
SMCRA,  places  a  mandatory 
responsibility  upon  the  Reclamation 
Commission  to  designate  an  area  as 
unsuitable  if  it  determines  that 
reclamation  is  not  technologically  or 
economically  feasible.  The  Commission 
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is  not  required,  however,  to  designate 
the  entire  petitioned  area  as  unsuitable. 
They  must  designate  only  the  areas 
where  reclamation  is  not  feasible. 

V.  Civil  Penalties 

The  Tug  Valley  Recovery  Center 
(TVRCJ  and  other  commenters 
submitted  a  number  of  comments 
pertaining  to  West  Virginia’s  civil 
penalty  procedure  contained  in  Section 
20-6-17  of  the  WV  SCMRA  (including 
the  amendments  proposed  thereto]  and 
State  Regulation  Section  14A.02. 
Disposition  of  these  comments  relates  to 
Finding  19. 

1.  TWC  commented  that  use  of  an 
administrative  hearing  officer  to  review 
penalty  assessments  imposed  by  the 
DNR  is  preferable  to  the  State’s  reliance 
on  the  magistrate  court  system  because 
it  is  more  likely  that  hearing  officers 
would  develop  subject  matter  expertise 
than  magistrates.  Although  it  is  possible 
that  this  observation  is  correct  the  use 
of  magistrates  is  acceptable  because  of 
their  general  experience  in  adjudication. 
Expertise  in  the  specific  area  of  surface 
mine  assessments  will  develop  over 
time.  In  addition,  the  State  has 
traditionally  utifized  the  magistrate 
courts  to  process  criminal  com.plaints 
against  persons  accused  of  violating  the 
State’s  Surface  Mining  laws. 

2.  TVRC  commented  that  delays  in  the 
imposition  of  civil  penalties  will  occur 
because  there  are  inadequate  resources 
available  to  the  magistrate  courts.  The 
State  is  proposing  amendments  to 
Section  2(>-6-17(d)  of  WV  SCMRA 
which  would  require,  among  otiier 
things,  that  all  such  cases  be  heard  by 
the  magistrate  within  60  days,  that  a 
written  decision  be  entered  within  10 
days,  and  that  preference  be  given  to 
civil  penalty  cases.  Enactment  of  this 
language  would  insure  that  such  cases 
would  be  disposed  of  promptly,  even  if 
the  resolution  of  other  cases  pending 
before  the  magistrate  is  delayed. 
Accordingly,  approval  of  the  State’s 
submission  has  been  conditioned  upon 
amendment  cf  the  program  to  insure 
that  disposition  of  civil  penalty  cases  is 
accomplished  in  a  timely  fashion. 

3.  TVRC  stated  that  the  magistrate 
court  in  West  Virginia  was  subject  to 
political  pressure  and,  therefore,  would 
result  in  penalty  decisions  favorable  to 
industry.  Information  in  the 
Administrative  Record  (Administrative 
Record  No.  WV  165 — ^Exhibit  A 
submitted  by  Benjamin  C.  Green, 
President  of  the  West  Virginia  Surface 
Mining  Reclamation  Association) 
showed  764  successful  prosecutions 
before  magistrates  by  DNR  in  1979.  This 
would  tend  to  refute  this  contention.  In 
addition,  magistrates  decisions  would 


be  subject  to  both  judicial  review  and 
secretarial  oversight 

4.  TVRC  comments  that  the  failure  of 
the  State  program  to  provide  for  an 
administrative  hearing  officer  to 
adjudicate  civil  penalty  matters  will 
result  in  a  lack  of  uniformity  of 
assessment  of  penalties,  especially  since 
this  function  will  be  performed  by 
magistrates  who  are  spread  across  the 
State.  This  comment  states  that  the 
problem  is  aggravated  by  the  fact  that, 
since  the  magistrate  court  system  is 
independent  of  tlie  regulatory  authority, 
it  would  be  acting  without  guidance 
from  a  policy  making  body  such  as  the 
Reclamation  Board  of  Review. 

The  Secretary  believes  that  this 
comment  somewhat  misperceives  the 
federal  civil  penalty  process.  In  the 
federal  system,  penalties  are  proposed 
by  OSM  in  accordance  virith  a  point 
system  set  forth  at  30  CFR  Part  845.  (As 
discussed  in  detail  in  Finding  19  of  the 
October  20, 1980,  Federal  Register 
Notice  (45  FR  69258],  the  Secretary 
cannot  require  that  states  utilize  any 
particular  system  for  assessing 
penalties].  Although  the  review  of  a 
proposed  penalty  is  before  an 
administrative  law  judge,  the  review  is 
based  on  OSM  compliance  with  the 
regulations;  the  judge  is  not  bound  by 
OSM  policy. 

The  State  system  is  similar  in  that  the 
proposed  amendment  to  Section  20-6- 
17(d]  of  WV  SCMRA  would  require  in 
Section  17(d](2]  that,  “The  magistrate 
shall  be  bound  by  the  provisions  of  this 
Act,  regulations  prom^gated  pursuant 
thereto,  and  any  decisions  rendered  by 
the  Reclamation  Board  of  Review 
pursuant  to  Section  20-6-24  of  this  Act’’ 

However,  the  Secretary  agrees  that  it 
is  tmlikely  that  uniform  assessments  will 
occur  as  the  State  program  is  now 
written.  Although  Section  20-6-17(c]  of 
WV  SCMRA  contains  the  same  general 
criteria  for  assessing  penalties  as 
Section  518(a]  of  SMCRA,  there  are  no 
State  regulations  which  provide 
guidance  as  to  how  these  factors  are  to 
be  applied.  Without  such  guidance  it  is 
unlikely  that  any  semblance  of 
uniformity  in  ci^  penalties  can  be 
achieved.  Of  even  more  significance, 
however,  is  the  fact  that,  with  only  the 
general  statutory  criteria  to  use  in 
reviewing  penalty  assessments,  the 
magistrates  could  substitute  freely  their 
judgment  for  that  of  the  regulatory 
authority.  Accordingly,  approval  of  the 
State  program  has  been  conditioned  on 
the  promulgation  of  regulations  or  other 
program  changes  which  provide 
guidance  to  DNR  personnel  and 
magistrate  courts  as  to  the  application 
of  the  penalty  criteria  in  Section  2Q-6- 


17(d]  of  WV  SCMRA  to  factual 
situations. 

5.  TVRC  stated  that  reliance  on  the 
magistrate  system  in  the  civil  penalty 
process  deprives  citizens  of  the  ability 
to  review  the  effectiveness  of  the  system 
and  eliminates  their  ability  to  petition 
for  rule  changes  that  would  adjust  the 
process  to  make  it  effective  and 
efficient.  The  Secretary  believes  that  the 
West  Virginia  system  does  provide  for 
the  imposition  of  civil  penalty 
assessments  by  the  re^atory  authority; 
the  only  function  of  the  magistrate  is  to 
review  the  DNR’s  proposed  penalty. 

Since  citizens  wordd  have  access  to 
DNR’s  records,  this  information  would 
be  readily  available.  Citizens  could 
always  petition  for  changes  if  they  felt 
the  penalities  werejnadequate  to  deter 
violations. 

6.  TVRC  stated  that  Section  518(d]  of 
SMCRA  demonstrates  that  Congress 
intended  the  courts  to  be  involved  solely 
in  the  collection  of  civil  penalties  and  in 
appeals  from  initial  assesanents  by  an 
administrative  agency.  That  section 
provides  that  ’Xlivil  penalties  owed 
under  this  Act,  may  be  recovered  in  a 
dvil  action  thought  by  the  Attorney 
Gen^l  at  the  request  of  the  Seaetary 
in  any  appropriate  district  court  of  the 
United  States.”  Although  this  language 
is  written  for  the  ex^vessed  purpose  of 
collecting  federally  imposed  penalties  in 
the  federal  judicial  system,  Section 
518(i]  of  the  Act  requires  that  State 
programs  contain  the  same  or  similar 
procedural  requirements  but  that 
additional  enforcement  procedures 
available  under  State  law  are  not  to  be 
eliminated.  The  Attorney  General’s 
opinion  states  that  magistrate  courts 
have  authority  to  enforce  their 
judgments.  One  reason  Section  518(d]  is 
needed  in  the  federal  law  is  because 
administrative  law  judges  cannot 
directly  enforce  their  orders.  Therefore, 
the  Secretary  concludes  that  use  of  the 
magistrate  courts  to  perform  the 
adjudicatory  function  of  the 
administrative  law  judge  is  in 
accordance  with  the  language  of  Section 
518(i]  because  it  provides  a  more  direct 
way  of  enforcing  penalty  judgments 
than  does  the  federal  system. 

7.  TVRC  stated  that  since  Article  Dl, 
Section  13  of  the  West  Virginia 
Constitution  provides  for  a  trial  by  jury 
in  civil  matters  where  the  value  in 
controversy  exceeds  $20.00,  the  DNR 
proposal  to  amend  Section  20-6-17(d]  of 
the  WV  SCMRA  to  eliminate  the 
availability  of  jury  trials  in  civil  penalty 
proceedings  may  conflict  with  the  State 
Constitution.  In  response  to  this 
comment,  the  West  Virginia  Attorney 
General’s  office  was  contacted  and 
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requested  to  offer  an  opinion  on  this 
issue.  The  Attorney  General's  office 
advised  that  State  case  law  had  clearly 
established  that  the  constitution^ 
provision  for  a  jury  trial  was  limited  to 
those  situations  where  jury  trial  was 
available  at  common  law  when  the 
constitution  was  adopted  in  1863  and 
did  not  preclude  the  legislature  ffom 
^  providi^  that  jury  trials  would  not  be 
available  in  the  inst€int  situation.  [Stote 
Human  Rights  Commission  v.  Pearlman 
Realty  Agency — ^W.  Va. — ,  239  S.E.  2nd 
145,  (1977);  Simms  v.  Dillon,  119  W.  Va. 
284, 193  S.E.  331  (1937)].  The  Secretary 
accepts  this  interpretation  of  State  law 
and  concludes  that  the  legislature  does 
have  authority  to  preclude  the  use  of 
jury  trials  in  adjudicating  civil  penalty 
issues. 

8.  TVRC  notes  that  Article  VII, 

Section  10  of  the  West  Virginia 
Constitution  provides  that  magistrate 
courts  “shall  have  original  jurisdiction  in 
all  civil  cases  at  law  wherein  the  value 
or  amount  in  controversy,  exclusive  of 
interest  and  costs,  shall  not  exceed 
$1,500,  unless  such  amount  in  value  shall 
be  increased  by  the  legislature  *  * 
Therefore,  the  magistrate  system  would 
not  have  jurisdiction  over  any  proposed 
penalty  in  excess  of  $1,500. 

The  Secretary  notes  that  Section  20- 
6-17(d)  of  the  WV  SCMRA  provides 
that,  "notwithstanding  the  jurisdictional 
limitations  contained  in  Article  2, 
Chapter  50  of  the  West  Virginia  Code, 
any  such  penalty  may  be  imposed  and 
collected  by  the  magistrate  courts  which 
shall  have  jurisdiction  over  all  civil 
penalty  actions  brought  by  the 
Director."  (Slight  changes  to  this 
language  are  being  proposed).  This 
provision  would  appear  to  give  the 
magistrates  legal  authority  to  hear  civil 
penalty  cases  involving  more  than  $1500 
because  the  Constitution  on  its  face 
anticipates  that  the  legislative  may 
increase  the  $1500  limit. 

0.  One  commenter  stated  that  West 
Virginia  Code  Section  50-6-1  pertaining 
to  enforcement  of  judgements  was  not 
consistent  with  the  requirements  of 
Section  526(a)(2]  of  SMCRA  because  the 
State  section  does  not  establish  that 
State  courts  have  jurisdiction  to  issue  an 
order  in  equity  requiring  payment  of 
civil  penalties.  Section  526(a)(2]  of 
SMCRA  states,  “*  *  *  the  court  shall 
have  jurisdiction  to  enter  an  order 
requiring  payment  of  any  civil  penalty 
assessment  enforced  by  its  jud^ent." 
There  is  no  specific  requirement  in 
federal  law  that  enforcement  must  be 
via  the  court’s  contempt  power.  Rather, 
federal  law  requires  that  the  court  have 
jurisdiction  to  enter  an  order  requiring 
payment  of  the  civil  penalty.  The  actual 


enforcement  of  this  order  could  equally 
be  accomplished  by  use  of  contempt 
powers,  liens,  or  any  other  mechanism 
that  would  enable  the  court  to  actually 
enforce  its  order.  The  Secretary  finds 
that  West  Virginia  Code  Sections  50-6-1 
and  20-6-17(d)  are  adequate  in  this 
regard. 

10.  One  commenter  stated  that  the 
mEigistrate  courts  are  not  subject  to  the 
coi^ict  of  interest  provisions  contained 
in  Section  20-6-40  of  the  WV  SCMRA 
and  Section  517(g]  of  SMCRA.  The 
commenter  went  on  to  state  that 
although  the  magistrates  are  subject  to 
the  West  Virginia  judicial  code  of  ethics 
under  the  West  Virginia  Code,  there  is 
no  provision  which  would  preclude  a 
magistrate  from  presiding  over  a  case 
where  he  had  an  interest  in  a  surface 
mining  operation  although  he  does  not 
have  an  interest  in  the  particular 
operation  which  is  presently  a  party 
before  him.  Furthermore,  the  commenter 
stated  that  the  judicial  code  of  ethics, 
unlike  Section  20-6-40  of  the  WV 
SMCRA  and  Section  517(g)  of  SCMRA, 
does  not  provide  for  criminal  sanctions. 

The  Secretary  believes  that  nothing  in 
SMCRA  prevents  a  program  function 
from  being  performed  in  a  State  agency 
that  is  different  fixim  the  regulatory 
authority.  Thus,  the  Secretary  believes 
that  nothing  in  SMCRA  dictates  against 
the  West  Virginia  proposal  to  have  the 
magistrate  court  system  impose  civil 
penalties.  See  Finding  19.1  for 
discussion  of  West  Virginia's  use  of  the 
magistrate  system. 

This  being  the  case,  it  is  necessary  to 
address  the  conflict  of  interest  provision 
that  applies  to  magistrates  in  light  of  the 
conflict  of  interest  provisions  required 
by  SMCRA  to  apply  to  regulatory 
authority  personnel.  SMCRA  and  30 
CFR  Part  705  clearly  provide  that  any 
administrative  personnel  are  deemed  to 
be  within  the  regulatory  authority  (for 
conflict  of  interest  purposes),  and, 
therefore,  are  subject  to  the  conflict  of 
interest  provisions  of  Section  517(g)  of 
the  Act  However,  the  Secretary  has 
never  taken  the  position  that  judicial 
persoimel  are  subject  to  those  same 
provisions.  The  Secretary  believes  this 
is  not  only  a  proper  interpretation  of 
SMCRA  but  also  it  is  in  keeping  with 
traditional  concepts  of  separation  of 
power.  For  example,  in  the  federal 
system,  federal  judges  have  never  been 
considered  federal  administrative 
employees  subject  to  the  conflict  of 
interest  provisions  for  employees. 
Federal  judges  have  always  been 
subject  to  judicial  codes  of  ethics  and 
will  continue  to  be  so,  although 
SMCRA’s  federal  conflict  of  interest 
provisions  apply  to  all  federal 


employees.  See  Section  201(f)  of 
SMCRA. 

The  Secretary  does  not  believe  that  it 
is  appropriate  under  SMCRA  either  to 
require  that  the  magistrates  be  subject 
to  an  administrative  code  of  ethics  or 
that  West  Virginia  devise  new  conflict 
of  interest  provisions  for  its  judicial 
code.  Therefore,  the  Secretary  believes 
that  the  conflict  of  interest  provisions  of 
Section  517(g)  of  SMCRA  dictate  that 
Section  20-6-40  of  WV  SCMRA  apply 
only  to  regulatory  authority  personnel. 

As  mentioned  above,  nothing  in 
SMCRA  prevents  magistrates  ffom 
imposing  civil  penalties.  If  West 
Virginia's  purpose  in  placing  this 
authority  in  the  magistrate  court  system 
were  to  avoid  the  conflict  of  interest 
provisions  of  Section  517(g)  of  SMCRA, 
then  the  Secretary  could  not  find 
approvable  the  magistrate  court  system 
for  imposing  civil  penalties.  However, 
this  is  not  the  case.  The  magistrate 
system  has  a  long  history  in  the 
imposition  of  penalties  under  West 
Virginia  law.  The  Secretary  believes 
that  West  Virginia  is  merely  utilizing  the 
magistrate  court  system  in  a  manner 
that  is  in  keeping  with  the  routine 
operation  of  that  State’s  government. 

West  Virginia  Code  Chapter  50-2-3 
provides,  and  the  practice  is  highly 
developed  and  utilized,  for  the  transfer 
of  pending  cases  firom  one  magistrate  to 
another  where  any  of  the  parties  or  the 
magistrates  would  be  unable  to  render  a 
fair  and  impartial  decision. 

Additionally,  under  the  proposed  West 
Virginia  system  the  circuit  courts  of 
record  could  reverse  any  improper 
decision  to  transfer,  or  a  decision  on  the 
merits  of  the  case  itself,  where  a  fair  and 
impartial  decision  is  not  made. 

Because  the  court  system  is  governed 
by  a  judicial  code  of  ethics  and  provides  ^ 
for  due  process  protection,  OSM  will  not 
require  that  magistrates  be  determined 
to  be  administrative  personnel  subject 
to  the  code  of  ethics  provisions  of 
Section  517(g)  or  Section  20-6-40  of  the 
WV  SCMRA,  or  that  West  Virginia’s 
judicial  system  revise  its  code  of  ethics. 

11.  TVRC  stated  that  the  State 
submission  failed  to  make  clear  how 
penalty  assessments  for  continuing 
violations  would  be  handled. 

Presumably  the  commenter  is  concerned 
that  this  language  might  allow  the 
assessment  of  penalties  for  only  some 
days  the  violation  is  unabated,  rather 
than  imposing  a  penalty  for  eadi  day  the 
violation  is  unabated.  State  Regulation 
Section  14  A.02c.  provides  that  civil 
penalties  continue  until  the  violation  is 
corrected.  State  Regulation  Section  14 
also  contains  general  procedures  for 
assessing  and  collecting  these  penalties. 
The  Secretary  believes  that  the 
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regulations  state  clearly  that 
assessments  shall  continue  and  that 
there  is  no  question  that  the  penalties 
would  be  imposed  on  a  daily  basis  for 
every  day  the  violation  remains 
unabated.  State  law  provides  that  a 
proposed  assessment  must  be  issued 
within  30  days  after  the  violation  is 
issued.  Should  a  violation  continue 
unabated  beyond  the  30  days,  the 
regulatory  authority  should  have  some 
flexibility  in  deciding  when  to  seek 
penalties  for  the  additional  days  the 
operator  is  in  violation.  Accordingly,  no 
cliange  in  the  West  Virginia  program 
will  be  required. 

12.  One  commenter  expressed 
concern  tliat  the  West  Vu-ginia  proposed 
statutory  amendment  to  Section  20-6- 
17(d)  of  the  WV  SCMRA  does  not  make 
clear  that  attorney's  fees  could  not  be 
awarded  against  a  participating  party  in 
civil  penalty  cases  where  it  was 
determined  a  violation  existed,  even 
though  the  individual  may  have 
proceeded  in  bad  faith  and  for  the 
purposeaof  harassing  or  embarrassing 
the  violator.  The  commenter  notes  that 
this  language  does  appear  in  Section 
17(d)(10)(d)  of  the  proposed  State 
statutory  amendment  which  states  when 
attorney  fees  can  be  awarded  against 
the  DNR.  The  Secretary  believes  that 
where  a  violation  is  determined  to  have 
existed,  it  is  highly  unlikely  that  a  court 
would  ever  award  attorney's  fees  to  a 
violator  against  a  participating  party.  In 
view  of  this,  the  Secretary  finds  that  the 
change  requested  by  this  commenter 
would  be  superfluous  because  the 
concern  expressed  is  at  best  theoretical 
and  would  in  aU  likelihood  never  0000*. 

13.  One  commenter  stated  that  there 
was  a  strong  likelihood  that  the  State’s 
proposed  use  of  the  magistrate  court 
system  in  the  civil  penalty  process 
would  be  struck  down  by  the  West 
Virginia  Supreme  Court.  The  reason  for 
this  commenter’s  concern  was  that  the 
magistrates  would  be  acting  in  a  fashion 
more  closely  akin  to  that  of  a  hearing 
officer  employed  by  the  Executive 
Branch  of  the  government  than  as  a 
judicial  officer  employed  by  the  Judicial 
Branch  of  government;  therefore,  the 
State’s  approach  is  inconsistent  with  the 
separation  of  powers  doctrine.  The 
Secretary  notes  that  at  the  present  lime 
the  magistrates  have  jurisdiction  over 
criminal  actions  brought  by  the  State 
Department  of  Natural  Resources  for 
violations  of  the  State’s  Surface  Mining 
Law.  Even  with  the  statutory  changes 
proposed  by  West  Virginia,  the  role  of 
the  magistrate  court  in  making  decisions 
on  civil  penalty  cases  would  not  change 
in  any  significant  way.  The  magistrates 
would  continue  to  adjudicate  disputes 


between  the  DNR  and.operators 
concerning  civil  penalty  assessments 
and  the  underlying  fact  of  violation. 

Since  the  changes  in  the  magistrate 
system  proposed  by  the  State  appear  to 
be  v<reil  within  the  powers  of  the 
legislatuie  (e.g.,  requiring  a  written 
decision,  requiring  a  decision  to  be 
rendered  within  a  specific  period  of 
time),  the  Secretary  finds  that  the  use  of 
the  magistrate  system  envisioned  by  the 
proposed  statutory  changes  does  not 
confiict  with  the  separation  of  powers 
doctrine,  nor  is  there  a  significant 
likelihood  that  the  system  would  be 
struck  down  by  the  West  Virginia 
Supreme  Court  of  Appeals. 

14.  One  commenter  expressed  concern 
that  Section  20-6-16(a)  of  the  WV 
SCMRA  read  in  conjunction  with 
Section  20-6-17(a)  of  the  WV  SCMRA 
might  result  in  situations  where  no 
mandatory  daily  penalty  would  be 
assessed  even  though  the  violation  had 
not  actually  been  abated.  The 
commenter  notes  as  an  example  that  the 
situation  could  occur  where  a  cessation 
order  expires  because  a  hearing  is  not 
held  within  24  hours  after  the  order  was 
issued,  as  required  by  Section  20-6- 
16(a).  This  concern  is  shared  by  the 
Secretary  as  reflected  in  Finding  19.1  of 
the  October  20, 1980,  Federal  Register 
notice.  At  that  time  the  Secretary 
required  that  the  State  demonstrate  it 
had  adequate  personnel  to  conduct 
hearings  within  the  24-hour  time  period 
to  insure  that  such  cessation  orders  did 
not  expire  prematurely.  The  State  has 
submitted  the  requested  information  in 
their  program  narrative.  Further  review 
and  monitoring  of  the  State’s  ability  to 
conduct  the  required  24-hour  hearings 
wall  occur  during  the  Secretary’s 
oversight  of  the  West  Virginia  program. 

VI.  Inspection  and  Enforcement 

1.  One  commenter  noted  that  State 
Regulation  Section  14A.01  defines 
"unwarranted  failure  to  comply”  as  “the 
failure  to  prevent  the  occurrence  of  any 
violation.”  This  is  contrasted  to  30  CFR 
843.13  of  the  federal  regulations,  which 
provides  that  unwarranted  failure  to 
comply  means  the  failure  of  the 
permittee  to  prevent  the  occurrence  of 
any  violation  of  the  permit  or  any 
requirement  of  the  Act  or  the  failure  to 
abate  any  violation  (emphasis  added). 
This  issue  is  discussed  fiirther  in  Finding 
20.9. 

2.  One  commenter  objected  to  the 
presence  of  the  word  “no”  in  State 
Regulation  Section  14A.01a.3.  which 
reads,  “The  director  shall  after  hearing 
determine  that  a  pattern  of  violations 
exists,  if  he  finds  that  there  were  no 
violations  of  the  same  or  related 
requirement  of  this  Article  *  *  *  ”  The 


presence  of  the  word  "no"  is  clearly 
contrary  to  the  purpose  of  this  section. 
The  State  has  advised  the  Secretary  that 
this  is  a  clerical  error  and  that 
regulations  promulgated  to  implement 
this  section  will  have  the  word  “no" 
deleted  (Administrative  Record  No.  WV 
313).  Approval  of  the  State’s  program  is 
with  the  understanding  that  ^s 
language  will  be  corrected  to  reflect  the 
intention  of  the  State.  This  issue  is 
discussed  further  in  Finding  20.9. 

3.  One  commenter  stated  that  Section 
20-6-17(a)  of  the  WV  SCMRA,  which 
provides  ^at  a  cessation  order  is  not 
mandatory  if  the  operator  affirmatively 
demonstrates  that  compliance  is 
unattainable  due  to  conditions  totally 
beyond  the  control  of  the  operator,  is 
inconsistent  with  Section  5^(a)(3) 
SMCRA.  Federal  law  provides  for 
immediate  cessation  and  a  maximum 
time  limit  of  90  days  for  abatement.  This 
section  of  the  State’s  submission  is 
discussed  fully  in  Finding  20.2. 

4.  One  commenter  objected  to  the 
language  in  Section  20-6-15(g)  of  the 
WV  SCMRA  which  provides  ffiat,  “any 
such  person  accompanying  an  inspector 
on  an  inspection  shall  be  responsible  for 
supplying  any  safety  equipment  required 
for  his  use."  This  commenter  is  of  the 
opinion  that  any  requirement  that  a 
citizen  provide  his  own  bard  hat  and 
safety  shoes  would  have  a  negative 
effect  on  the  citizen’s  exercising  his  or 
her  right  to  go  onto  the  mine  site. 

Section  521(a)(1)  of  SMCRA  provides 
that  any  person  providing  information 
which  results  in  an  inspection  is  entitled 
to  accompany  an  inspector  during  the 
inspection.  The  granting  of  this  right  to 
individuals  does  not  also  mean  that  the 
regulatory  authority  is  legally  obliged  to 
provide  a  hard  hat  or  safety  shoes  to  the 
complainant  Furthermore,  this  comment 
relates  to  a  provision  in  the  West 
Virginia  law  that  was  approved  in  the 
Secretary’s  initial  decisions  published  in 
the  Federal  Register  on  October  20, 1980. 

5.  One  commenter  stated  that  Section 
20-6^17(h)  of  the  WV  SCN®  A  pertaining 
to  the  authority  of  the  State  to  obtain 
injunctive  relief  for  violations  of  the 
State  program  is  not  as  broad  as  federal 
law.  Ihe  commenter  noted  that  30  CFR 
843.19  authorizes  obtaining  injunctive 
relief  against  any  "person,"  whereas  the 
State  section  references  “permittee  or 
his  agent.”  30  CFR  843.19  is  derived  from 
Section  521(c)  of  the  Federal  Act  which 
also  uses  the  phrase  “permittee  or  his 
agent”  The  scope  of  West  Virginia’s 
authority  to  obtain  judicial  review  is 
founded  in  the  West  Virginia  SCMRA 
and  Section  521(c)  of  SMCRA  and 
Section  2{>-6-17(h)  of  WV  SCMRA  are 
the  same. 
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VII.  Citizen  Participation 

1.  One  commenter  noted  that  Section 
20-6-26(h)  of  the  WV  SCMRA  provides 
that  in  a  hearing  regarding  a  proposed 
bond  release,  a  verbatim  record  of  each 
public  hearing  shall  be  made.  The 
section  goes  on  to  state  that  the 
transcript  will  be  made  available  on  the 
motion  of  any  party  or  by  order  of  the 
Director  at  the  cost  of  the  person 
requesting  the  transcript.  The 
commenter  stated  that  the  State  should 
be  required  to  change  this  language  so 
as  not  to  require  the  person  requesting  a 
transcript  to  bear  the  cost  of  preparing 
the  record.  This  issue  is  discussed  in 
Finding  22.3. 

2.  One  commenter  noted  that  the 
regulations  issued  pursuant  to  the  State 
Open  Governmental  Proceedings  Law 
submitted  by  the  State  did  not  state  how 
much  advance  notice  of  meetings  would 
be  given  to  the  public.  Section  525(a)(2] 
of  SMCRA  requires  at  least  five  days. 
This  issue  is  further  discussed  in  Finding 
27.2. 

VIIL  Bonding 

1.  One  commenter  stated  that  the 
West  Virginia  bonding  discussion  does 
not  conclusively  prove  that  there  will  be 
sufficient  funds  to  reclaim  all  forfeited 
lands.  This  comment  is  correct.  The 
Secretary  has  determined  that  the  State 
has  not  conclusively  demonstrated  that 
its  alternative  bonding  system  is 
capable  of  providing  the  necessary 
funds  under  all  possible  situations. 
Approval  of  the  alternative  bonding 
system  is  conditioned  upon  the 
submission  of  an  independent  study 
demonstrating  that  the  fund  will  contain, 
on  a  continuous  basis,  enough  money  to 
meet  the  demands  placed  upon  it.  See 
Finding  18.1. 

2.  The  same  commenter  also 
requested  that  the  Secretary  consider 
requiring  the  removal  of  the  two  million 
dollar  ceiling  on  the  fund  and  an 
amendment  to  authorize  the  reclamation 
commission  to  adjust  the  per  ton  tax  or 
per  acre  bond  when  necessary  to  keep 
the  fund  solvent.  This  aspect  of  the  State 
bonding  proposal  is  also  discussed  at 
Finding  18.1. 

3.  The  West  Virginia  Surface  Mining 
and  Reclamation  Association 
(WVSMRA)  commented  that  State 
Regulation  Sections  4H.07b.l.b.  and 
4H.08a.l.,  regarding  combined  surety/ 
escrow  bonding,  should  be  changed 
from  “total  reclamation  cost"  to  the 
“bonding  rate.”  The  State  regulations 
are  consistent  with  30  CFR  Part  806.17 
and  reflects  the  difference  required  to  be 
covered  by  the  total  escrow  balance. 

4.  The  WVSMRA  commented  that 
State  Regulation  Section  4l.01a.. 


regarding  release  of  the  performance 
bond,  should  be  amended  to  delete  “or 
part,"  State  Regulation  Section  4l.01a.  is 
consistent  with  30  CFR  Part  807.12(a) 
which  allows  portions  and  does  not 
require  full  phase  release. 

5.  The  WVSMRA  commented  that 
State  Regulation  Section  4l.01a.f., 
regarding  evaluation  of  reclamation 
operations  prior  to  bond  release,  should 
be  deleted.  State  Regulation  Section 
4l.01a.l.  is  consistent  with  30  CFR 
807.11(a)(1)  because  it  requires 
identification  in  the  permit  application 
of  the  time  when  an  inspection  is  to  be 
conducted. 

D.  Background  on  Conditional  Approval 

The  Secretary  is  fully  committed  to 
two  key  aims  which  underlie  SMCRA. 
The  Act  calls  for  comprehensive 
regulation  of  the  effects  of  surface  coal 
mining  on  the  environment  and  public 
health  and  safety  and  for  the  Secretary 
to  assist  the  states  in  becoming  the 
primary  regulators  under  the  Act.  To 
enable  states  to  achieve  that  primacy, 
the  Secretary  has  developed  in  his 
regulations  the  critical  ability  to 
conditionally  approve  a  state  program. 
Under  the  Secretary's  regulations, 
conditional  approval  gives  full  primacy 
to  a  state  even  though  there  are  minor 
deficiencies  in  a  program.  This  power  is 
not  expressly  au^orized  by  the  Act;  it 
was  adopted  through  the  Secretary's 
rulemaking  authority  under  30  USC 
201(c),  502(b).  and  503(a)(7).  The  Act 
expressly  gives  the  Secretary  only  two 
options — to  approve  or  disapprove  a 
state  program.  Read  literally,  the 
Secretary  would  have  no  flexibility:  he 
would  have  to  approve  only  those 
programs  that  are  letter-perfect  and 
disapprove  all  others.  To  avoid  that 
result  and  in  recognition  of  the  difficulty 
of  developing  an  acceptable  program, 
the  Secretary  adopted  the  regulation 
providing  the  authority  to  approve 
conditionally  a  program. 

Conditional  approval  has  a  vital  effect 
for  state  programs.  It  results  in  the 
implementation  of  the  permanent 
program  in  a  state  months  earlier  than 
might  otherwise  be  possible.  It  also 
implements  the  rights  SMCRA  provides 
to  citizens  to  participate  in  the 
regulation  of  surface  coal  mining 
through  soliciting  their  views  at  hearings 
and  meetings  and  enabling  them  to  file 
requests  to  designate  lands  as 
unsuitable  for  mining  if  they  are  fragile, 
historic,  critical  to  agricultiu-e,  or  simply 
cannot  be  reclaimed  to  their  prior 
productive  capability. 

The  Secretary  considers  three  factors 
in  deciding  whether  a  program  qualifies 
for  conditional  approval.  First  is  the 
state’s  willingness  to  make  good  faith 


efforts  to  effect  the  necessary  changes. 
Without  the  state’s  commitment,  the 
option  of  conditional  approval  may  not . 
be  used. 

Second,  no  part  of  the  program  can  be 
incomplete.  As  the  preamble  to  the 
regulations  says,  the  program,  even  with 
deficiencies,  must  “provide  for 
implementation  and  administration  for 
all  processes,  procedures,  and  systems 
required  by  the  Act  and  these 
regulations”  (44  FR 14961,  March  13, 
1979),  That  is,  a  state  must  be  able  to 
operate  the  basic  components  of  the 
permanent  program;  the  designation 
process:  the  permit  and  coal  exploration 
systems;  the  bond  and  insurance 
requirements;  the  performance 
standards:  and  the  inspection  and 
enforcement  systems.  In  addition,  there 
must  be  a  fimctional  regulatory 
authority  to  implement  the  other  parts  of 
the  program.  If  some  fundamental 
component  is  missing,  conditional 
approval  may  not  be  used. 

Third,  the  deficiencies  must  be  minor. 
For  each  deficiency  or  group  of 
deficiencies,  the  Secretary  considers  the 
significance  of  the  deficiency  in  light  of 
the  particular  state  in  question. 
Correction  of  clerical  errors  would  be 
minor  in  virtually  all  circunastances. 
Other  deficiencies  require  individual 
consideration.  An  example  of  a 
deficiency  that  would  most  likely  be 
major  would  be  a  failure  to  provide  a 
bonding  system  as  required  by  Section 
509  of  SMCRA.  The  lack  of  such 
provisions  would  be  such  a  departure 
from  a  fundamental  purpose  of  the  Act 
that  the  deficiency  would  most  likely  be 
major. 

'The  use  of  a  conditional  approval  is 
not  and  cannot  be  a  substitute  for  the 
adoption  of  an  adequate  program. 
Section  732.13(i)  of  Title  30  of  the 
regulations  gives  the  Secretary  little 
discretion  in  terminating  programs 
where  the  state,  in  the  Secretary’s  view, 
fails  to  fulfill  the  conditions.  The 
purpose  of  the  conditional  authority 
power  is  to  assist  states  in  achieving  ' 
compliance  with  SMCRA,  not  to  excuse 
them  from  compliance. 

E.  The  Secretary’s  Decision 

As  indicated  in  the  Secretary’s 
Findings,  there  are  minor  deficiencies  in 
the  West  Virginia  program  which  the 
Secretary  requires  be  corrected.  In  all 
other  respects,  the  West  Virginia 
program  meets  the  criteria  for  approval. 
The  deficiencies  identified  in  prior 
findings  are  summarized  below  and  an 
explanation  is  given  to  show  why  each 
deficiency  is  minor,  as  required  by  30 
CFR  732.13(i). 

(1)  As  discussed  in  Finding  13.1,  the 
State  program  does  not  require  highwall 
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elimination  where  auger  mining  is 
conducted  at  pre-existing  highwalls.  The 
environmental  effect  of  this  deficiency  is 
minor,  because  augering  represents  only 
a  small  portion  of  mining  conducted  in 
West  Virginia,  and  the  deficiency  will 
only  affect  sites  where  the  augering 
occurs  at  a  highwall  created  prior  to  the 
passage  of  West  Virginia’s  statute. 
Finally,  all  the  other  permitting  and 
performance  standards  which  must  be 
applicable  to  auger  mining  under 
Federal  law,  are  required  to  be  met  by 
West  Virginia’s  program. 

(2}  State  law  allows  for  the  use  of 
constructed  outcrop  barriers  but  fails  to 
provide  criteria  for  design  of  such 
barriers  as  discussed  in  Finding  13.4. 

'This  deficiency  is  considered  minor 
because  State  law  provides  that  barriers 
can  be  allowed  only  when  natural 
barriers  would  result  in  future  water 
quality  deterioration  and  would  conflict 
with  the  goal  of  maximum  resource 
utilization.  Furthermore,  State  law 
requires  the  stability  factor  of 
constructed  barriers  must  be  least  equal 
that  of  the  natural  outcrop  barrier.  In 
view  of  these  requirements  it  is  unlikely 
that  any  envirorunental  harm  will  result 
befpre  the  design  criteria  are  developed. 

(3)  As  discussed  in  Finding  13.10,  die 
W'est  Virginia  program  would  allow  drift 
mine  openings  to  be  located  in  a  manner 
which  might  allow  gravity  discharges. 
The  impact  of  this  deficiency  is  minor 
because  drift  mines  are  located  in  only  a 
limited  part  of  the  State,  and  only 
certain  coal  seams  there  are  able  to 
support  a  drift  mine.  In  addition,  the 
State  may  not  allow  openings  which 
would  lead  to  gravity  discharges  after 
consideration  of  safety  and 
environmental  factors. 

(4)  The  State  law  definition  of 
"adequate  treatment”  as  discussed  in 
Finding  13.12,  does  not  accurately  reflect 
the  manner  in  which  water  quality 
standards  for  streams  are  set  This 
deficiency  is  minor  because  the  state’s 
regulations  regarding  water  quality  will 
provide  guidance  to  applicants 
preparing  permanent  program  permit 
applications  during  the  period  before  the 
change  is  made. 

(5]  As  discussed  in  Finding  13.14,  the 
definition  of  "distiubed  area”  does  not 
include  topsoil  storage  areas.  However, 
since  topsoil  stq^age  areas  are  required 
to  be  on  the  permit  area,  and  all 
drainage  leaving  the  permit  area  must 
meet  effluent  li^ts  this  deficiency  is 
considered  minor.  It  is  unlikely  that  any 
significant  environmental  harm  would 
occur  before  the  definition  is  revised. 

(6]  State  regulations  for  protective 
devices  and  temporary  sealing  of 
exploratory  and  other  holes  are 
inadequate  as  discussed  in  Finding 


13.18.  ’This  deficiency  is  minor  because 
the  casing  and  sealing  requirements 
foimd  in  West  Virginia  Regulation 
Section  6B.02  aimed  at  preventing 
pollution,  should  result  in  most  holes 
being  adequately  and  promptly  sealed. 
The  Secretary  expects  this  will 
significantly  reduce  the  danger  of  injury 
to  the  public  or  wildlife  from  the 
dangers  of  exploratory  holes  during  the 
period  before  the  deficiency  is 
corrected. 

(7)  As  discussed  in  Finding  13.20, 

State  Regulation  Section  6B.07b  dees  not 
include  provisions  for  meiximizing 
mineral  resource  recovery  during 
augering  operations.  The  deficiency  is 
minor  because  of  the  limited  amount  of 
augering  within  the  state,  and  because 
the  State  law  grants  the  Director  of  DNR 
the  authority  to  take  the  steps  which 
SMCRA  makes  mandatory.  The 
Secretary  has  no  redsou  to  believe  that 
the  Director  will  exercise  this  discretion 
in  a  manner  inconsistent  with  maximum 
resource  recovery. 

(8)  As  discussed  in  Finding  13.21  and 
13.22,  West  Virginia  Regulations  fail  to 
include  certain  provisions  relating  to 
coal  waste  piles.  Each  of  these 
omissions  are  minor  for  the  following 
reasons. 

a.  The  failure  to  provide  for  four  feet 
of  cover  with  non-toxic  and  nen- 
combustible  material  on  toxic  or  acid¬ 
forming  spoil  in  coal  mine  waste  piles  as 
discussed  in  Finding  13.21  is  minor 
because  other  state  requirements 
relating  to  water  quality  will  result  in 
prevention  of  most  of  the  environmental 
problems  intended  to  be  prevented  by 
the  four-foot  cover. 

b.  As  discussed  in  Finding  13.22,  the 
State  fails  to  require  submission  of  a 
certified  report  to  the  regulatory 
authority  within  two  weeks  after 
inspection  of  waste  piles.  ’This  is  minor 
because  West  Virginia  requires  weekly 
inspections  and  reports  must  be 
prepared  and  made  available  on  site. 
The  only  deficiency  relates  to 
submission  of  the  reports  to  the 
Department  of  Natural  Resources  at 
critical  construction  stages. 

c.  As  discussed  in  Finding  13.22,  State 
Regulation  10C.08c.3.c  allows  for 
approval  of  impoundments  on  waste 
piles  by  the  Director.  ’The  deficiency  is 
minor  because  the  deficiency  must  be 
corrected  before  any  permit  is  likely  to 
be  issued  authorizing  an  impoimdment 
on  a  waste  pile. 

(9)  The  State  regulations  allow  broad 
variances  for  special  land  use  purposes 
at  the  Director’s  discretion,  with  no 
regulatory  criteria  for  his  exercising  this 
discretion,  as  discussed  in  Finding  13.24. 
This  deficiency  is  minor  because  the 
variance  may  only  be  granted  when  it  is 


“consistent  with  the  purposes' of  ’  the 
State  Act  (Regulation  Section  6B.07e.l.). 
and  thus  the  Director  may  only  grant  the 
variance  in  the  limited  circumstances 
where  the  variance  doesn’t  jeopardize 
protection  of  the  public  or  the 
environment,  and  where  the  variance  is 
not  used  to  allow  mining  where 
reclamation  is  not  feasible.  See  State 
Act  Section  20-6-2(b)  (1)  and  (3). 

(10)  West  Virginia  regldations  fail  to 
require  that  permit  applicatiens  contain 
water  quality  information  relating  to  the 
manganese  content,  as  discussed  in 
Finding  13.26.  The  impact  of  this 
deficiency  will  be  minor,  since 
manganese  represents  only  one  of  a 
large  number  of  pollutants  on  which 
information  is  required,  and  since  the 
deficiency  should  be  corrected  relatively  ' 
soon.  In  addition,  the  performance 
standards  regulate  manganese  pollution. 

(11)  The  State  regulations  do  not 
require  that  for  area  strip  mining,  rough 
backfilling  and  grading  operations  be 
completed  within  180  days  of  coal 
extraction,  as  discussed  in  Finding  13.27. 
The  deficiency  is  minor  since  the  State 
does  require  that  no  more  than  two  spoil 
piles  may  be  allowed  nor  more  than 
3,000  linear  feet  of  open  pit.  It  is  unlikely 
that  situations  will  occur  in  area  strip 
mining  where  operations  would  greatly 
exceed  the  180  day  limitation  during  the 
short  period  required  to  modify  present 
State  regulations,  since  these  situations 
could  only  occur  where  mining  proceeds 
on  a  sporadic  basis. 

(12)  As  discussed  in  Finding  13.28,  the 
State  regulations  do  not,  due  to  an 
apparent  clerical  error,  prohibit  static 
safety  factors  of  less  than  1.5  on  the 
outslopes  of  the  plateau  created  by 
mountaintop  removal  where  these 
slopes  exceed  lv:2h.  This  deficiency  is 
minor  because  it  is  unlikely  that  any 
such  steep  slopes  will  be  permitted 
without  the  required  static  safety  factor 
during  the  brief  period  before  the 
regulation  is  clarified. 

(13)  As  discussed  in  Finding  13.29,  the 
State  Regulations  allow  the  Director  of 
DNR  to  permit  windrowing  timber  on 
the  downslope,  which  is  contrary  to  the 
federal  requirements.  ’This  deficiency  is 
minor  because  under  the  State  rule  the 
Director  may  permit  windrowing  only 
where  the  permittee  demonstrated  that 
such  placement  will  not  reduce  stability 
and  it  is  unlikely  that  the  amount  of 
windrowing  which  might  be  allowed 
during  the  short  period  before  their 
regulation  is  changed  will  cause 
significant  water  degradation. 

(14)  As  discussed  in  Finding  13.30,  the 
State  regulations  allow  a  peak  particle 
velocity  of  two  inches  per  second  at  the 
nearest  residence  from  the  blast 
contrary  to  the  federal  requirements. 
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This  deiidency  is  minor  because  Section 
4C.04h  limits  the  weight  of  explosives 
consistent  with  the  federal  formula, 
which  is  based  on  meeting  the  federal 
one  inch  per  second  peak  particle 
velocity  requirement.  It  is  unlikely  that 
there  will  be  many  instances  where 
measurement  of  peak  particle  velocity  at 
the  nearest  residence,  rather  than  at  any 
dwelling,  as  under  the  federal  rule, 
would  be  inadequate  during  the  period 
before  the  regulation  is  changed. 

Further,  this  regulation  should  be 
changed  before  the  deficient  practice 
could  be  put  into  effect  under  the 
permanent  program. 

(15)  As  discussed  in  Finding  13.31,  the 
State  regulations  do  not  require  that  fish 
and  wildlife  agencies  be  given  60  days 
to  review  alternate  land  use  plans.  TTiis 
problem  is  minor  because  State 
Regulation  4D.04h  requires  that  any 
necessary  approvals  from  fish  and 
wildlife  agencies  must  be  obtained 
before  the  plans  can  be  approved.  This 
will  provide  significant  protection  to  fish 
and  wildlife  during  the  short  period 
before  the  regulation  is  changed. 

Further,  the  normal  opportunities  for 
comment  by  government  agencies  will 
be  provide^  as  for  all  permits. 

(16)  As  discussed  in  Finding  13.32,  the 
State  rules  do  not  contain  the  previsions 
for  the  transfer  of  weUs  equivalent  to 
those  under  the  federal  program.  Due  to 
the  infrequent  use  of  wells  by  persons 
other  than  the  permittee,  this  omission 
in  the  regulations  will  have  little  effect 
during  the  short  period  beftffe  the 
regulation  is  changed. 

(17)  As  discuss^  in  Finding  13.33, 
State  regulations  do  not  require  that  the 
operator  immediately  inform  the 
regulatory  authority  of  dangerous  slides 
and  comply  with  any  reme^al  measures 
ordered.  However,  the  State  permit 
requires  that  the  operator  notify 
endangered  parties  and  initiate  self* 
imposed  remedial  measures.  In  addition, 
such  slides  are  not  likely  to  occur  during 
the  short  period  before  the  State 
program  is  changed,  as  the  program 
already  contains  numerous  measures 
designed  to  prevent  slides. 

(18)  As  discussed  in  Finding  13  34,  the 
State  provision  which  allows  head-of- 
hollow  fill,  rock-core  drain  system 
design  criteria  to  be  used  when  the  fidl  is 
not  constructed  at  the  ridge  line  could 
pose  long  term  threats  to  integrity  of  the 
fills.  This  program  is  minor  because,  if 
the  additional  data  being  requested  from 
the  State  substantiates  a  long  term 
problem,  surficial  changes  to  the 
drainage  pattern  can  be  made  with 
relative  ease  to  divert  water  away  from 
the  fill.  Few  fills  will  be  completed  to 
the  point  of  bond  release  in  Ae  time 
allowed  for  collection  of  the  additional 


data.  Further,  there  is  substantial 
professional  opinion  in  the 
administrative  record  that  the  potential 
problem  will  be  found  to  be  minimal 
when  the  additional  data  has  been  fully 
analyzed. 

(19)  As  discussed  in  Findings  14.1, 

14.2, 14.3,  the  State  program  fails  to 
require  all  nece'ssary  information  in 
permit  applications  relating  to  other 
operations  of  the  applicant  or  the 
applicant’s  record  of  violations.  This 
deficiency  is  minor  because,  as 
explained  in  the  cited  findings,  only  out- 
of-State  operations  are  excluded  from 
the  requirement  to  identify’  other 
operations  of  the  applicant,  and  only 
temporary  suspensions  are  excluded 
from  the  requirement  to  report  permit 
revocations  and  suspensions.  While  all 
violations  of  West  Virginia 
environmental  laws  must  be  reported, 
violations  of  other  laws  need  not  be. 

The  State  and  the  public  are  likely  to 
identify  any  applicant  with  a  serious 
compUance  problem  with  the 
information  being  required. 

(20)  As  discussed  in  Finding  14.4,  the 
State  provisions  for  incidental  permits 
are  not  completely  consistent  with  the 
federal  requirements.  However,  this 
deficiency  is  minor,  as  most  of  the 
federal  enviroiunental  protection 
standards  and  permit  information 
requirements  are  met  and  there  is  some 
opportunity  for  public  participation. 
Furiher,  as  discussed  in  the  Finding, 
only  35  of  these  permits  have  been 
granted  in  the  last  three  years,  and 
many  of  these  involved  areas  under  two 
acres,  which  would  not  be  regulated  at 
all  under  SMCRA.  Finally,  the  fact  that 
these  permits  must  be  under  5  acres 
makes  it  uidikely  that  any  significant 
environmental  harm  will  occur  during 
the  short  period  before  the  regulation  is 
changed. 

(21)  As  discussed  in  Finding  14.8,  the 
State  program  omits  the  requirement 
that  the  State  provide  a  copy  of  its 
written  findings  concerning  permit 
approval,  modification  or  denial  to  each 
person  and  government  official  who 
filed  written  objections  or  comment  and 
the  Regional  Director  and  publish  a 
summary  of  its  decision  in  a  newspaper 
of  general  circulation  in  the  area  of  the 
coal  mining  operation.  The  effect  of  this 
deficiency  is  minor  because  the  State 
does  assist  interested  members  of  the 
public  in  keeping  informed  under 
Regulation  Section  3Q.07,  which 
requires  that  DNR  notify  the  Clerk  of  the 
County  Commission  where  the  permit  is 
located  that  a  permit  has  been  issued, 
and  under  Regulation  Section  3Q.02. 
which  requires  that  DNR  send  copies  of 
renewal  decisions  to  any  person  who 


filed  conunents  on  the  renewal  or  was  a 
party  to  any  informal  conference  on  tlie 
renewal. 

(22)  As  discussed  in  Finding  14.9,  due 
to  an  apparent  clerical  error  ^e  State 
regulations  may  be  inconsistent  with  the 
federal  program  concerning  public 
availability  of  borings  and  sampling 
analyses,  llie  problem  is  minor  because 
Section  2a-6-ll(a)(12)  of  SCMRA 
requires  that  this  information  be 
available. 

(23)  As  discussed  in  Finding  15.2, 

West  Virginia  fails  to  include  the 
requirement  for  a  narrative  description 
and  map  of  the  proposed  exploration 
area  consistent  wi^  the  federal 
program.  V/est  Virginia  law  [Section  20- 
6-8(b)(l)]  does  require  submission  of  a 
United  States  Geological  Survey 
topographical  map,  and  Regulation 
Section  5A.01b.l2.  requires  submission 
of  a  map  and  narrative  containing 
certain  additional  information.  The 
amount  of  information  required  by  West 
Virginia  is  adequate  for  the  short  period 
of  time  required  to  amend  the  State 
Regulations  since  exploration 
operations  do  not  normally  cause 
substantial  problems. 

(24)  As  discussed  in  Finding  17,  the 
State  lav.'  contains  language  which 
provides  that,  except  for  willful  and 
deliberate  acts,  neither  the  permittee  nor 
his  authorized  agents  or  employees  shall 
be  liable  for  any  injury  sustained  by  a 
citizen  accompanying  an  inspector  onto 
the  minesite.  'This  statutory  problem  is 
minor  because  it  is  very  unlikely  that 
anyone  accompanying  an  inspector  onto 
a  minesite  will  be  injured  during  the 
short  period  the  Secretary  has  given  the 
State  to  correct  this  provision.  The 
Secretary  is  aware  of  no  instance  in 
which  a  citizen  accompanying  an 
inspector  onto  a  minesite  during  the 
interim  Federal  program  has  been 
injured.  Accordingly,  few,  if  any  citizens 
are  likely  to  be  deterred  from  exercising 
their  statutory  right  to  go  onto  a 
minesite  pending  resolution  of  this 
deficiency. 

(25)  As  discussed  in  Finding  18.1,  the 
State  must  provide  an  actuarial  study  of 
the  funding  mechanism  for  its 
alternative  bonding  system  to  insure 
that  sufficient  funds  \^1  be  available  to 
cover  any  necessary  reclamation.  This 
deficiency  is  deemed  to  be  minol' 
because.  Section  20-6-12(h)  of  West 
Virginia  SCMRA  requires  the  net 
amount  in  the  fund  to  equal  or  exceed 
one  million  dollars  at  all  times.  As 
explained  in  the  Attorney  General's 
opinion  (Part  A,  response  to  Finding 
18.1)  the  State  utilizes  this  bonding 
procedure  at  the  present  time  and  has 
encountered  no  funding  difficulties.  The 
information  in  the  Attorney  General’s 
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opinion  pertaining  to  the  State’s  past 
history  of  forfeitures,  indicates  the 
amounts  in  fund  will  be  more  than 
adequate  pending  completion  of  the 
actuarial  study.  Ilus  is  especially  true  in 
view  of  the  fact  that  the  State  requires  a 
$1,000  per  acre,  $10,000  minimum  bond 
from  each  operator  in  addition  to  the 
Special  Reclamation  Fund. 

(26)  State  law  fails  to  provide  for  the 
following  civil  penalty  assessment 
requirements,  as  discussed  in  Finding 
19. 

(a)  Adequate  regulations  or  guidelines 
to  insure  [1]  that  penalties  assessed  in 

^accordance  with  the  State’s  broad 
statutory  criteria  will  be  imiform  or 
consistent  as  applied  to  various  factual 
situations,  and  (2)  that  the  State’s 
assessment  procedures  are  adequate  to 
constitute  administrative  assessment 
rather  than  judicial  assessment.  This 
deficiency  is  deemed  to  be  minor 
because  ^e  Department  of  Natural 
Resources  clearly  has  authority  to 
assess  and  collect  civil  penalties  diuing 
the  short  period  allowed  to  develop 
guidelines  for  assessing  penalties.  The 
absence  of  guidelines  will  not  preclude 
the  State  fi'om  implementing  its  civil 
penalty  assessment  authority  during  this 
period. 

(b)  Requirement  that  hearings  in 
magistrate  court  be  on  the  record,  that 
Findings  of  Fact  be  made,  that  a  written 
decision  be  entered,  and  that  review  in 
the  circuit  court  be  on  the  record.  These 
deficiencies  are  deemed  to  be  minor  for 
several  reasons:  (1)  the  Department  of 
Natural  Re,sources  has  agreed  to  make  a 
record  of  any  magistrate  proceedings  to 
insure  that  a  transcript  is  available;  (2) 
since  review  of  magistrate  denisions  by 
the  circuit  court  will  be  de  novo  until  the 
State  statute  is  amended  to  provide  for 
review  on  the  record,  preservation  of  the 
record  presented  in  magistrate  court  is 
not  vital;  (3)  relatively  few  notices  are 
likely  to  be  ripe  for  hearing,  much  less 
for  circuit  court  review,  before  the 
required  changes  are  made;  and  (4) 
although  de  novo  review  may  be 
frustrating  and  cumbersome,  it  will  not 
preclude  the  DNR  fix)m  issuing  and 
adjudicating  civil  penalty  assessments 
during  the  period  before  the  program  is 
changed. 

(c)  Adequate  provisions  for  citizen 
participation  in  magistrate  comt 
proceedings  including  provision  for 
recovery  of  Attorney  fees.  This 
deficiency  is  deemed  to  be  minor 
because,  although  it  is  an  important 
provision,  it  is  not  utilized  frequently. 

(d)  Provisions  for  timely  resolution  of 
disputes  about  civil  penalty 
assessments.  This  deficiency  is  deemed 
to  be  minor  because  the  State  can.  as  a 
practical  matter,  insure  that  penalties 


for  violations  of  the  State  law  can  be 
quickly  resolved  by  exercising  its 
criminal  prosecution  authority  as  it  has 
in  the  past.  As  stated  in  the  Attorney 
General’s  opinion,  the  State  will 
continue  to  do  this. 

(e)  Provisions  for  resolution  of  civil 
penalty  issues  without  the  availability  of 
trial  by  jury.  The  possibility  of  an 
operator  requesting  a  trial  by  jury  Is 
deemed  minor  because  there  should  be 
relatively  few  instances  where  penalty 
assessments  would  be  ripe  for  hearing 
during  the  period  allowed  for  program 
amendment.  Even  if  operators  elect  to 
utilize  the  present  provision  in  State  law 
which  allows  for  a  jury  trial,  the  DNR 
would  still  be  able  to  proceed  with 
assessment  and  adjudication  of  civil 
penalties. 

(f)  Provision  for  payment  into  escrow 
as  a  condition  precedent  to  contesting  a 
proposed  civil  penalty  assessment.  TUs 
deficiency  is  deemed  to  be  minor 
because,  in  the  short  period  allowed  for 
program  change,  the  State  can,  and  will, 
continue  to  utilize  its  authority  to 
proceed  against  violators  criminally.  A 
criminal  prosecution  requires  posting  of 
a  bond,  which  serves  to  some  extent  the 
same  function  as  prepayment  into 
escrow. 

(g)  Provisions  in  State  law  which 
clarify  that  an  operator  has  only  one 
avenue  of  appeal  for  challenging 
violations  or  penalty  assessments,  as 
discussed  at  Findings  19.4  and  20.4.  This 
problem  is  deemed  to  be  minor  because 
it  is  unlikely  that  an  appellcmt  will  have 
an  opportunity  to  take  advantage  of  the 
dual  system  before  the  problem  is 
corrected  by  the  State.  Even  if  an 
operator  seeks  review  of  a  notice  of 
violation  before  the  magistrate  court 
and  the  Reclamation  Board  of  Review 
simultaneously,  a  problem  will  arise 
only  if  different  decisions  are  reached 
by  the  two  bodies.  In  addition,  the 
Attorney  General’s  opinion  states  that 
the  issuance  of  a  civil  penalty  by  the 
Department  at  any  time  before  or  after 
an  appeal  of  a  notice  or  order  to  the 
Reclamation  Board  of  Review  deprives 
the  Board  of  Jurisdiction  to  hear  the 
appeal.  Although  the  law  as  it  is  now 
WTitten  does  not,  on  its  face,  confirm 
this  view,  this  interpretation  can 
probably  be  utilized  to  avoid  dual 
appeals  pending  the  program  revision. 

As  stated  in  a-g  above  each  of  the 
noted  deficiencies  is  considered  to  be 
minor.  In  addition,  the  Secretary 
considers  the  cumulative  effect  of  the 
deficiencies  to  be  minor  because  they  do 
not  preclude  the  State  horn  proposing, 
issuing,  adjudicating  or  collecting  civil 
penalty  assessments  for  violations  of  the 
State  program.  In  addition,  the  State  has 
available  very  effective  criminal 


prosecution  authority  to  insure  that 
monetary  fines  can  be  imposed  swiftly 
against  anyone  who  violates  any 
provision  of  the  program  pending 
resolution  of  all  the  deficiencies 
identified  by  the  Secretary. 

(27)  As  discussed  in  Findings  19.4  and 
20.4,  State  law  does  not  require  that 
daily  civil  penalties  for  cessation  orders 
issued  for  failure  to  abate  a  notice  of 
violation  be  imposed  until  the  violation 
is  abated.  This  problem  is  deemed  to  be 
minor  because  regulation  14A.03b. 
provides  that  any  cessation  order  issued 
under  Section  17(a)  "shall  remain  in 
effect  until  the  violation  has  been 
abated.’’  This  regulation  should  be 
sufficient  to  insure  that,  during  the 
period  allowed  for  a  statutory 
amendment,  no  cessation  order  will  be 
terminated  before  complete  abatement 
is  accomplished. 

{28)  As  discussed  in  Finding  20.7, 

State  law  provides  that  cessation  orders 
shall  be  “vacated”  once  remedial  action 
has  been  accomplished.  The  Secretary 
deems  this  problem  to  be  minor  because 
a  very  short  period  of  time  has  been 
allowed  to  correct  this  deficiency.  Since 
Federal  law  provides  up  to  90  days  to 
abate  a  violation  before  a  cessation 
order  must  issue,  relatively  few 
cessation  orders  will  be  issued  before 
the  required  change  is  made.  Also.  State 
Regulation  14A.03d  provides  that  the 
word  “vacate”  means  “terminate.”  In 
view  of  the  legislative  history  of  this 
particular  section  of  State  law  as 
outlined  in  the  Attorney  General’s 
opinion,  it  is  possible  that  a  challenge  to 
the  DNR’s  authority  to  promulgate 
regulation  14A.03d  would  be 
unsuccessful. 

[29]  As  discussed  in  Finding  20.7  and 
Finding  20.8,  State  law  does  not  clearly 
define  vacation  as  opposed  to 
termination  and  does  not  contain  a 
provision  which  requires  inspectors  to 
determine  the  steps  necessary  to  abate 
each  violation.  The  Secretary  deems  this 
problem  to  be  minor  because  State 
inspectors  clearly  have  the  authority  to 
issue  cessation  orders  and  State 
Regulation  Section  14A.03d.  applies.  ■ 
Therefore,  it  is  iinlikely  that  many 
problems  will  occur.  As  far  as 
determining  abatement  steps,  the 
inspector  can  insist  on  specific  or 
particular  remedial  steps  to  be  taken  by 
the  operator.  In  addition.  State 
Regulation  14A.03C.  directs  inspectors  to 
include  in  the  order  the  measures 
necessary  to  abate  the  cessation  order. 
This  regtdation  offers  support  for  the 
inspector’s  authority  to  demand  specific 
actions,  should  specific  requirements  for 
abatement  contained  in  the  order  be 
challenged  by  the  operator. 
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[30]  State  law  fails  to  provide  that  an 
operator's  unwarranted  failure  to  abate 
a  violation  is  to  be  considered  in 
determining  whether  an  operator  should 
be  issued  an  order  to  show  cause  why 
his  permit  should  not  be  suspended  or 
revoked,  as  discussed  in  Finding  20.9. 
Also,  because  of  a  clerical  error,  the 
word  “no”  appears  in  Regulation 
14A.01.a.3,  which  negates  the  purpose  of 
the  regulation.  The  Secretary  deems 
these  deficiencies  to  be  minor  because  it 
is  highly  unlikely  that  any  operator 
would  develop  a  pattern  of  violations 
before  the  deficiency  is  corrected. 

[31]  Hie  State  statute  allows 
variances  to  certain  of  the  prohibitions 
against  mining  contained  in  Section 
522[e){l)  of  SMCRA,  as  discussed  in 
Finding  21.1.  This  deficiency  is  minor 
because  20-6-22(d)(2)  of  SCMRA 
restricts  its  use  to  cases  w^here  there  is 
an  affirmative  finding  that  positive 
environmental  benefits  will  result.  This 
restriction  assures  that  the  variance  will 
not  be  used  frequently.  Further,  the 
required  change  is  expected  to  have 
been  made  before  any  permits  are 
issued  which  incorporate  such  a 
variance. 

[32]  State  law  imqposes  certain  costs  of 
taking  an  appeal  on  the  appellant,  as 
discussed  in  Finding  22.3.  The  Secretary 
deems  this  k>  be  a  minor  problem 
because  few  appeals  are  likely  to  be 
taken  during  the  short  time  period 
before  the  requisite  statutory  changes 
are  accomplished.  In  addition,  the 
Attorney  General’s  opinion  says  that 
current  practice  is  that  appellants  pay 
only  for  the  cost  of  personal  copies  of 
the  transcript,  not  the  full  cost  of 
transcription. 

(JJ)  State  law  fails  to  make  the 
Reclamation  Commission  subject  to 
certain  conflict  of  interest  provisions,  as 
discussed  in  Finding  23.  Three  of  the 
four  members  of  the  Commission  are 
subjected  to  these  requirements  by 
virtue  of  their  employment  with  the 
Department  of  Natural  Resources.  The 
fourth  member,  the  Director  of  the 
Department  of  Mines,  is  subject  to  a 
conflict  cf  interest  provision  under 
Chapter  6B  of  the  Code  of  West  Virginia. 
These  provisions  will  provide  adequate 
protection  against  conflicts  of  interest 
during  the  short  period  before  the 
statute  is  changed. 

[34]  State  law  limits  the  scope  of 
Small  Operator  Assistance,  discussed  in 
Finding  25,  by  providing  funds  only  as 
available  from  the  U.S.  Department  of 
the  Interior.  Since  it  is  not  expected  that 
the  Small  Operator  Assistance  Program 
is  West  Virginia  will  receive  a 
substantial  number  of  applications,  and 
since  federal  funds  will  probably  be 
adequate  to  fund  the  program  during  the 


period  between  the  program  approval 
and  the  legislative  change,  this 
deficiency  is  considered  to  be  minor. 

[3S]  As  discussed  in  Finding  27.2,  the 
State  program  does  not  provide  for  5 
days  written  notice  of  formal  hearings. 
This  deficiency  is  considered  to  be 
minor  because  the  regulations 
promulgated  pursuant  to  the  Open 
Government  Proceedings  Law  do  require 
advance  notice  be  given.  In  addition, 
since  due  process  requires  that  adequate 
notice  be  given  to  parties  to  any 
litigation;  ample  notice  will  be  provided 
as  a  matter  of  constitutional  law. 

Given  the  nature  of  the  deficiencies 
set  forth  in  the  Secretary’s  Findings  and 
their  magnitude  in  relation  to  all  the 
other  provisions  of  the  West  Virginia 
program,  the  Secretary  of  the  Interior 
has  concluded  they -are  minor 
deficiencies.  Accordingly,  the  program  is 
eligible  for  conditional  approval  under 
30  CFR  732.13(i)  because: 

1.  The  deficiencies  are  of  such  a  size 
and  nature  as  to  render  no  part  of  the 
West  Virginia  program  incomplete  since 
all  other  aspects  of  the  program  meet 
the  requirements  of  SMCRA  and  30  CFR 
Chapter  VII  and  these  deficiencies, 
which  will  be  promptly  corrected,  will 
not  directly  affect  environmental 
performance  at  coal  mines; 

2.  West  Virginia  has  initiated  and  is 
actively  proceeding  with  steps  to  correct 
the  deficiencies;  and 

3.  West  Virginia  has  agreed,  by  letter 
dated  January  13, 1981,  to  correct  the 
statutory  and  regulatory  deficiencies  by 
the  dates  specified  in  30  CFR  Part  948. 

Accordingly,  the  Secretary  is 
conditionally  approving  the  West 
Virginia  program.  This  approval  shall 
terminate  if  regulations  correcting  the 
deficiencies  are  not  enacted  by  the 
dates  specified  in  30  CFR  Part  948. 

This  conditional  approval  is  effective 
January  21, 1981.  Beginning  on  that  date, 
the  West  Virginia  Department  of 
Natural  Resources  shall  be  deemed  the 
regijlatory  authority  in  West  Virginia 
and  all  West  Virginia  surface  coal 
mining  and  reclamation  operations  on 
non-federal  and  non-Indian  lands  in 
West  Virginia  shall  be  subject  to  the 
permanent  regulatory  program. 

On  non-federal  and  non-Indian  lands 
in  West  Virginia,  the  permanent 
regulatory  program  consists  of  the  state 
program  approved  by  the  Secretary. 

■Hie  Secretary’s  approval  of  the  West 
Virginia  program  relates  at  this  time  to 
the  permanent  regulatory  program  under 
Title  V  of  SMCRA.  The  approval  does 
not  constitute  approval  of  any 
provisions  related  to  implementation  of 
Title  IV  under  SMCRA,  the  abandoned 
mine  lands  reclamation  program.  In 
accordance  with  30  CFR  Part  884,  W'est 


Virginia  may  submit  a  state  reclamation 
plan  now  that  its  permanent  program 
has  been  approved.  At  the  time  of  such 
a  submission,  all  provisions  relating  to 
abandoned  mined  lands  reclamation 
will  be  reviewed  by  officials  of  the 
Department  of  the  Interior. 

F.  Additional  Findings 

The  Secretary  has  determined  that, 
pursuant  to  Section  702(d)  of  SMCRA,  30 
use  1292(d),  no  environmental  impact 
statement  need  be  prepared  on  this 
conditional  approval. 

The  Secretary  has  determined  that 
this  document  is  not  a  significant  rule 
rmder  E.0. 12044  or  43  CFR  Part  14,  and 
no  regulatory  analysis  is  being  prepared 
on  this  conditional  approval. 

Dated:  January  15, 1981. 

Joan  M.  Davenport, 

Assistant  Secretary. 

A  new  Part,  30  CFR  Part  948,  is 
adopted  to  read  as  follows: 

PART  948— WEST  VIRGINIA 

Sec. 

946.1  Scope. 

948.10  State  regulatory  program  approval. 

948.11  Conditions  of  State  regulatory 
program  approval. 

Authority:  Pub.  L  95-87,  Surface  Mining 
Control  and  Reclamation  Act  of  1977,  (30 
U.S.C.  1301  et  seq.) 

§  948.1  Scope. 

This  Part  contains  all  rules  applicable 
only  within  West  Virginia  that  have 
been  adopted  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977. 

§  948.10  State  regulatory  program 
approval. 

The  West  Virginia  State  program,  as 
submitted  on  March  3,  lu80,  as  amended 
and  clarified  on  June  16, 1980,  and 
resubmitted  December  19, 1980,  is 
conditionally  approved,  effective 
January  21, 1981.  Beginning  on  that  date, 
the  Department  of  Natural  Resources 
shall  be  deemed  the  regulatory  authority 
in  West  Virginia  for  all  surface  coal 
mining  and  reclamation  operations  and 
for  all  exploration  operations  on  non- 
federal  and  non-Indian  lands.  Only 
surface  coal  mining  and  reclamation 
operations  on  non-federal  and  non- 
Indian  lands  shall  be  subject  to  the 
provisions  of  the  West  Virginia 
permanent  regulatory  program.  Copies 
of  the  approved  program,  together  with 
copies  of  the  letter  of  the  Department  of 
Natural  Resources  agreeing  to  the 
conditions  in  30  CFR  948.11,  are 
available  at: 

(a)  West  Virginia  Department  of  Natural 
Resources,  Division  of  Reclamation, 
Room  322, 1800  Washington  Street, 
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East,  Charleston,  West  Virginia  25311; 

Telephone:  (304)  348-3267. 

(b)  Office  of  Surface  Mining,  Region  I, 

603  Morris  Street,  Charleston,  West 

Virginia  25301;  Telephone:  (304)  342- 

8125. 

(c)  Office  of  Surface  Mining,  Interior 

South  Building,  Room  153, 1951 

Constitution  Avenue,  NW., 

Washington,  DC  20240;  Telephone: 

(202)  343-4728. 

§  948. 1 1  Conditions  of  State  regulatory 
program  approval 

(a)  The  approval  of  the  West  Virginia 
State  program  is  subject  to  the  Stale 
revising  its  program  to  correct  the 
deficiencies  listed  in  this  section.  The 
program  revisions  may  be  made,  as 
appropriate,  to  the  statute,  the 
relations,  the  program  narrative,  or 
the  Attorney  General’s  opinion.  This 
section  indicates,  for  the  general 
guidance  of  the  State,  the  component  of 
the  program  to  which  the  Secretary 
recommends  the  change  be  made. 

(1)  The  approval  foimd  in  §  948.10  will 
terminate  on  July  1, 1981,  unless  West 
Virginia  submits  to  the  Secretary  by  that 
date  copies  of  an  enacted  law,  and,  if 
necessary,  regulations  requiring 
elimination  of  highwalls  in  all  angering 
operations  consistent  with  Section 
515(b)(3)  of  SMCRA  and  30  CFR 
816.102(a)(2)  or  otherwise  amends  its 
program  to  accomplish  the  same  result. 

(2)  The  approval  found  in  §  948.10  will 
terminate  on  May  1, 1981,  unless  West 
Virginia  submits  to  the  Secretary  by  that 
date  copies  of  enacted  regulations  or 
otherwise  amends  its  program  to 
provide  criteria  for  the  design  of 
constructed  barriers  which  will  assure 
protection  of  water  quality  and  long 
term  stability  at  least  equal  to  that  of 
natural  barriers. 

(3)  The  approval  found  in  §  948.10  will 
terminate  on  April  1, 1982,  unless  West 
Virginia  submits  to  the  Secretary  by  that 
date  copies  of  enacted  law  and 
regulations  or  other  amendment  to  its 
program  to  prohibit  updip  mining 
consistent  with  Section  516(b)(12)  of 
SMCRA. 

(4)  The  approval  found  in  §  948.10  will 
terminate  on  May  1, 1981,  unless  West 
Virginia  submits  to  the  Sem'etary  by  that 
date  copies  of  an  enacted  statutory 
changes  which  are  consistent  with 
Section  515(b)(10)  of  SMCRA  and  which 
clarify  the  del^fion  of  “adequate 
treatment”. 

(5)  The  approval  found  in  §  948.10  will 
terminate  on  July  1, 1981,  unless  West 
Virginia  submits  to  the  Secretary  by  that 
date  copies  of  fully  enacted  statutory  or 
regulatory  revisions  or  other  program 
amendments  that  will  result  in  inclusion 
of  topsoil  storage  areas  within  the 


definition  of  “disturbed  area”  consistent 
with  30  CFR  705.1. 

(6)  The  approval  found  in  §  948.10  will 
terminate  on  May  1, 1981,  unless  West 
Virginia  submits  to  the  Secretary  by  that 
date  copies  of  enacted  regulations  which 
contain  provisions  that  are  the  same  or 
similar  to  30  CFR  816.13  through  816.15 
or  other  program  amendments  requiring 
the  protection  of  the  public,  wildlife,  and 
others  firom  the  dangers  of  exploratory 
or  other  bore  holes  which  have  not  been 
properly  managed  or  controlled. 

(7)  The  approval  found  in  §  948.10  will 
terminate  on  May  1, 1981,  imless  West 
Virginia  submits  to  the  Secretary  by  that 
date  copies  of  enacted  regulations 
designed  to  maximize  the  ultimate 
mineral  recoverability  when  angering 
operations  are  conducted  consistent 
with  30  CFR  819.11(a)  and  to  make  the 
prohibition  of  auger  mining  mandatory 
as  in  30  CFR  819.11(e). 

(8)  The  approval  found  in  §  948.10  will 
terminate  on  May  1, 1981,  unless  West 
Virginia  submits  to  the  Secretary  by  that 
date  copies  of  an  enacted  regulations 
which  (i)  require  covering  of  coed  mining 
waste  banks  with  non-toxic  emd  non¬ 
combustible  materied  consistent  with  30 
CFR  816.85(d);  (ii)  specify  construction 
criteria  for  subdrainage  systems 
consistent  with  30  CFR  816.72(b)(1)  emd 
(b)(4);  (iii)  prohibit  the  use  of 
impoundments  on  constructed  fills 
consistent  with  30  CFR  816.71(g);  and 
(iv)  require  inspection  of  coal  refuse 
piles  consistent  with  30  CFR  816.71(j)  or 
otherwise  amends  its  program  to 
accomplish  the  setme  residts. 

(9)  llie  approval  found  in  §  948.10  will 
terminate  on  May  1, 1981,  unless  West 
Virginia  submits  to  the  Secretary  by  that 
date  enacted  regulations  which 
eliminate  the  broad  veuiance  now  found 
in  State  Regulation  6B.07e.l.  or  define 
criteria  for  use  of  the  vari£mce 
consistent  with  Section  515(e)  of 
SMCRA  and  30  CFR  826.15. 

(10)  The  approval  found  in  §  948.10 
will  terminate  on  May  1, 1981,  unless 
West  Virginia  submits  to  the  Secretary 
by  that  date  copies  of  enacted 
regulations  or  other  program 
amendments  requiring  Aat  permit 
applications  contcdn  water  quality 
information  on  total  manganese 
consistent  with  30  CFR  783.16(b)(2)(vi). 

(11)  The  approval  found  in  S  948.10 
will  terminate  on  May  1, 1981,  unless 
West  Virginia  submits  to  the  Secretary 
by  that  date  copies  of  enacted 
regulations  requiring  completion  of 
rough  backfilling  and  grading  in  area 
strip  mining  operations  within  180  days, 
consistent  wil^  30  CFR  8ie.l01(a)(3). 

(12)  The  approval  found  in  §  94&10 
will  terminate  on  May  1, 1981,  uidess 
West  Virginia  submits  to  the  Secretary 


by  that  date  copies  of  enacted 
regulations  containing  a  provision  which 
prohibits  a  static  safety  factor  of  less 
than  1.5  on  slopes  greater  than  lv:2h  on 
the  outs)  opes  of  the  plateau  created  by 
mountaintop  removal  mining  operations 
consistent  with  30  CFR  824.11(a)(7). 

(13)  The  approval  found  in  §  948.10 
will  terminate  on  May  1, 1981,  unless 
West  Virginia  submits  to  the  Secretary 
by  that  date  copies  of  enacted 
regidations  which  prevent  placing  debris 
on  the  downslope  consistent  with 
Section  515(d)(1)  of  SMCRA  and  30  CFR 
826.12(a)(i)(C). 

(14)  The  approval  found  in  §  948.10 
will  terminate  on  May  1, 1981,  unlesi 
West  Virginia  submits  to  the  Secretary 
on  that  date  copies  of  enacted 
regulations  which  limit  the  maximum 
peak  particle  velocity  to  one  (1)  inch  per 
second  at  any  residence  or  other 
structure,  consistent  with  30  CFR  816.65. 

(15)  The  approval  foimd  in  S  948.10 
will  terminate  on  May  1, 1981,  uidess 
West  Virginia  submits  to  the  Secretary 
by  that  date  copies  of  enacted 
regulations  or  other  program 
amendment  which  provide  a  minimum 
of  60  days  for  review  of  alternate  land 
use  proposals  consistent  with  30  CFR 
816.133(c)(8). 

(16)  The  approval  found  in  §  948.10 
will  terminate  on  May  1, 1981,  unless 
West  Virginia  submits  to  the  Secretary 
by  that  date  copies  of  enacted 
regulations  or  other  program 
amendment  containing  provisions 
regarding  the  transfer  of  wells 
consistent  with  30  CFR  816.53  and  30 
CFR  817.53. 

(17)  The  approval  found  in  §  948.10 
will  terminate  on  May  1, 1981,  unless 
West  Virginia  submits  to  the  Secretary 
by  that  date  copies  of  enacted 
regulations  or  other  program 
amendment  containing  provisions 
requiring  notification  of  the  regidatory 
authority  of  slides  and  compliance  with 
required  remedial  measues  to  mitigate 
the  threat  posed  by  such  slides 
consistent  with  30  CFR  816.99(b)  and  30 
CFR  817.99. 

(18)  The  approval  found  in  §  948.10 
will  terminate  on  April  1, 1982,  unless 
West  Virginia  submits  to  the  Secretary 
by  that  date  addi^onal  data 
demonstrating  that  large  volumes  of 
water  runoff  will  not  damage  the  fills 
along  vrith  copies  of  enacted  regulations 
or  o  Aer  program  changes,  if  any, 
necessary  to  correct  deficiencies 
identified  by  the  data  provided. 

(19)  The  approval  found  in  S  948.10 
will  terminate  on  July  1, 1981,  unless 
West  Virginia  submits  to  the  Secretary 
by  that  date  copies  of  enacted  statutes 
and  regulations  to  require  data  on  the 
applicant's  past  recoiri  of  mining 
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consistent  with  Sections  507(b)(3), 
507(b)(5)  and  510(c)  of  SMCRA. 

(20)  The  approval  found  in  §  948.10 
will  terminate  on  July  1, 1981,  unless 
West  Virginia  submits  to  the  Secretary 
by  that  date  copies  of  enacted 
regulations  or  other  program 
amendments  to  show  that  applicable 
permit  data,  performance  standards  and 
public  participation  requirements  of 
SMCRA  are  included  in  the  State 
provisions  for  incidental  permits. 

(21)  The  approval  found  in  §  948.10 
willwill  terminate  on  May  1, 1981,  unless 
West  Virginia  submits  to  the  Secretary 
by, that  date  copies  of  enacted 
regulations  regarding  the  type  of  boring 
and  sampling  analyses  information  to  be 
made  available  to  the  public  consistent 
with  30  CFR  786.15(a)(2)  and  the  State 
law  [20-6-ll(a)(12)]. 

(22)  The  approval  found  in  §  948.10 
will  terminate  on  May  1, 1981,  unless 
West  Virginia  submits  to  the  Secretary 
by  that  date  copies  of  enacted 
regulations  regarding  the  type  of 
boring  and  sampling  analyses 
information  to  be  made  available  to  the 
public  consistent  with  30  CFR 
786.15(a)(2)  and  the  State  law  [20-8- 
ll(a)(12)]. 

(23)  The  approval  found  in  §  948.10 
will  terminate  on  May  1, 1981,  unless 
West  Virginia  submits  to  the  Secretary 
by  that  date  copies  of  enacted 
regulations  or  other  program 
amendments  which  provide  a  narrative 
description  and  map  of  the  proposed 
exploration  area  if  more  than  250  tons  of 
coal  will  be  removed  consistent  with  30 
CFR  778.12. 

(24)  The  approval  found  in  §  948.10 
will  terminate  on  May  1, 1981,  unless 
West  Virginia  submits  to  the  Secretary 
by  that  date  copies  of  enacted  law 
which  eliminates  the  provision  that  a 
permittee  and  his  authorized  agents  and 
employees  are  not  liable  for  any  injury 
sustained  by  a  citizen  accompanying  the 
inspector  onto  the  minesite  except  for 
willful  and  deliberate  acts. 

(25)  The  approval  found  in  §  948.10 
will  terminate  on  April  1, 1982,  unless 
West  Virginia  submits  to  the  Secretary 
by  that  date  an  actuarial  study  of  the 
Fund,  prepared  by  a  qualified 
professional,  that  demonstrates  the 
amoimt  of  money  going  into  the  Fund 
will  cover  the  demands  to  be  placed  on 
it,  along  with  copies  of  enacted  law,  or 
other  program  changes  needed  to 
redress  any  deficiencies  identified  by 
the  actuarial  study. 

(26)  The  approval  found  in  i  948.10 
will  terminate  on  July  1, 1981,  unless 
West  Virginia  submits  to  the  Secretary 
by  that  date  copies  of  enacted  law  and 
regulations  which  provide  for  a  system 
for  assessment,  enforcem«it  and 
collection  of  civil  penalties  the  same  or 


similar  to  Section  518  and  the  related 
provisions  of  Sections  525  and  526  of 
SMCRA. 

(27)  The  approval  found  in  §  948.10 
will  terminate  on  May  1, 1981,  unless 
West  Virginia  submits  to  the  Secretary 
by  that  date  copies  of  enacted  law 
which  requires  that  civil  penalties  for 
cessation  orders  issued  for  failure  to 
abate  a  notice  of  violation  be  imposed 
on  a  daily  basis  consistent  with  Section 
518(h)  of  SMCRA. 

(28)  The  approval  found  in  §  948.10 
will  terminate  on  May  1, 1981,  unless 
West  Virginia  submits  to  the  Secretary 
by  that  date  copies  of  enacted  law 
which  provides  that  the  abatement  for  a 
validly  issued  cessation  order  does  not 
result  in  the  vacation  of  the  order. 

(29)  The  approval  found  in  §  948.10 
will  terminate  on  May  1, 1981,  unless 
West  Virginia  submits  to  the  Secretary 
by  that  date  copies  of  enacted  law 
which  provides  that,  in  issuing  cessation 
orders,  inspectors  specify  the  steps 
necessary  to  abate  the  violation  in  the 
most  expeditious  manner  possible, 
including  all  necessary  abatement 
measures,  as  is  required  by  Section 
521(a)(3)  of  SMCRA. 

(30)  The  approval  foimd  in  §  948.10 
will  terminate  on  May  1, 1981,  unless 
West  Virginia  submits  to  the  Secretary 
by  that  date  copies  of  enacted 
regulations  which  provide  that  an 
operator’s  unwarranted  failure  to  abate 
will  be  considered  in  determining 
whether  a  show  cause  order  should  be 
issued  and  that  other  provisions  of  the 
State  regulations  are  consistent  with  30 
CFR  843.13. 

(31)  The  approval  found  in  §  948.10 
will  terminate  on  May  1, 1981,  unless 
West  Virginia  submits  to  the  Secretary 
by  that  date  copies  of  enacted  law 
which  does  not  allow  mining  to  be 
approved  within  areas  where  mining  is 
prohibited  by  Section  522(e)(1)  of 
SMCRA. 

(32)  The  approval  found  in  §  948.10 
will  terminate  on  May  1, 1981,  xmless 
West  Virginia  submits  to  the  Secretary 
by  that  date  copies  of  enacted  law 
which  provides  that  the  appellant  does 
not  have  to  bear  the  cost  of  transcribing 
the  proceedings  or  pay  the  mileage  or 
transportation  expenses  incurred  by 
other  parties  consistent  v«th  43  CFR 
Part  4. 

(33)  The  approval  found  in  §  948.10 
will  terminate  on  May  1, 1981,  unless 
West  Virginia  submits  to  the  Secretary 
by  that  date  copies  of  enacted  law 
which  subjects  all  members  of  the 
Reclamation  Commission  to  the  conflict 
of  interest  provisions  of  Section  20-6-40 
of  the  West  Virginia  law. 

(34)  The  approval  found  in  §  948.10 
will  terminate  on  April  1, 1982,  unless 
West  Virginia  submits  to  the  Secretary 


by  that  date  copies  of  fully  enacted  law 
consistent  with  Section  507(c)  of 
SMCRA  which  does  not  restrict 
assistance  to  small  operators  to  funds 
provided  by  the  federal  government. 

(35)  The  approval  foimd  in  §  9^8.10 
will  terminate  on  May  1, 1981,  unless 
West  Virginia  submits  to  the  Secretary 
by  that  date  copies  of  enacted 
regulations  which  provide  for  advance 
public  notice  of  formal  hearings 
consistent  with  Section  525  of  SMCRA. 

[FR  Doc.  81-20S2  Filed  1-19-Sl;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

32  CFR  372a 

[DoD  Directive  S120.20]> 

American  Forces  Radio  and  Teievision 
Service 

agency:  Office  of  the  Secretary  of 
Defense. 

action:  Final  rule. 

summary:  This  rule  defines  the 
Department  of  Defense  policy, 
responsibilities,  information 
requirements,  management  and 
operations  of  the  American  Forces 
Radio  and  Television  Service  (AFRTS). 

It  is  issued  in  support  of  the  provisions 
of  PART  372  of  this  title. 

EFFECTIVE  DATE:  December  23, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 
LTC  C.  William  Duerre,  Office  of  the 
Assistant  Secretary  of  Defense  (Public 
Affairs),  American  Forces  Information 
Service  (AFIS),  The  Pentagon, 
Washington,  D.C,  20301,  Telephone  202- 
694-4606. 

Accordingly,  32  CFR  is  being  amended 
by  adding  a  new  Part  372a,  reading  as 
follows: 

PART  372a— AMERICAN  FORCES 
RADIO  AND  TELEVISION  SERVICE 
(AFRTS) 

Sec. 

372a.l  Purpose. 

372a.2  Applicability. 

372a.3  Policy. 

372a.4  Responsibilities. 

372a.5  Information  Requirements. 

Enclosure  1 — AFRTS  Management 
and  Operations. 

Authority:  10  U.S.C.  133. 

§  372a1  Purpoae. 

'This  Rule: 

1  Copies  may  be,obtained,  if  needed,  from  die 
U.S.  Naval  Publications  and  Forms  Center.  5801 
Tabor  Avemie.  Philadelphia,  PA.  19120.  Attention: 
Code  301. 
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(a)  Reflects  the  AFRTS  organization, 
states  policy,  and  assigns 
responsibilities  for  the  AFRTS. 

(b)  Authorizes  the  development  and 
publication  of  DoD  5120.20-R. 
“Management  and  Operation  of 
AFRTS,”  in  compliance  with  DoD 
Directive  5025.1,*  “DoD  Directives 
System,”  October  16, 1980.  Upon 
publication  of  DoD  5120.20-R,  enclosure 
1  of  this  Part  will  be  canceled  and  any 
subsequent  reference  to  enclosure  1  will 
be  deemed  a  reference  to  the  relevant 
provision  of  DoD  5120.20-R. 

§  372a.2  Applicability. 

The  provisions  of  this  Part  apply  to 
the  Office  of  the  Secretary  of  Defense 
and  its  field  activities,  the  Military 
Departments,  the  Organization  of  the 
Joint  Chiefs  of  Staff  and  the  Unified  and 
Specified  Commands,  and  the  Defense 
Agencies  (referred  to  herein  as  “DoD 
Components").  As  used  in  this  Part,  the 
term  “Military  Services”  refers  to  the 
Army,  Navy,  Air  Force,  and  Marine 
Corps. 

§372a.3  Policy 

(a)  The  American  Forces  Radio  and 
Television  Service,  an  activity  of  the 
American  Forces  Information  Service 
(AFIS),  under  the  direction  of  the 
Assistant  Secretary  of  Defense  (Public 
Affairs)  (ASD(PA)): 

(1)  Supports  the  internal  information 
program  of  the  Department  of  Defense, 
as  stipulated  in  32  CFR  372,  by  providing 
a  broad  range  of  information  and 
entertainment  programing,  through  the 
radio  and  television  media,  to  overseas 
DoD  personnel  and  their  dependents.  As 
used  in  this  Directive,  the  term 
“overseas”  refers  to  geographic 
locations  outside  of  the  contiguous 
United  States  including  Navy  ships  at 
sea,  Alaska,  and  Hawaii. 

(2)  Provides  U.S.  military 
commanders,  worldwide,  with  unique 
means  to  communicate  internal 
information  directly  to  DoD  personnel 
overseas. 

(3)  Assists  in  maintaining  and 
enhancing  the  morale,  readiness,  and 
well-being  of  DoD  personnel, 

(4)  Does  not  seek  to  compete  for 
audiences  with  any  other  broadcast 
facility  or  organization.  AFRTS 
broadcasts  are  directed  toward  DoD 
audiences  overseas.  The  fact  that  others 
may  receive  these  broadcasts  is  the 
result  of  electronic  media 
characteristics. 

(5)  Does  not  endorse  or  imply  DoD 

endorsement  of  any  commercial  product 
or  service.  ' 

*  See  footnote  page  1. 


(6)  Is  part  of  the  internal  information 
program  of  the  Department  of  Defense. 
Funds  appropriated  for  AFRTS  may  not 
be  used  to  support  external  information 
programs. 

(b)  American  Forces  Radio  and 
Television  Service  Outlets: 

(1)  Operate  under  the  centralized 
management  and  control  of  the  Military 
Departments,  in  accordance  with  the 
policies  and  procedures  developed  by 
the  Director,  AFIS,  under  the  provisions 
of  this  Part  and  32  CFR  372. 

(2)  Adhere  to  AFIS  broadcast  policy, 
which  prohibits  censorship, 
propagandizing,  or  manipulation,  and 
which  mandates  that  overseas  DoD  . 
personnel  and  their  dependents  are 
entitled  to  the  same  type  of  information 
and  entertainment  programing  as  their 
fellow  citizens  in  the  United  States. 

(i)  This  policy  is  subject  to  the 
following  considerations: 

(A)  Host  Country  Sensitivities. 

AFRTS  outlets  operate  in  foreign 
countries  with  the  approval  of  the  host 
government  which  assigns  broadcast 
frequencies.  Program  topics  considered 
sensitive  to  a  host  country  may  be 
restricted  from  broadcast  on  an  AFRTS 
outlet.  Such  restrictions  shall  be  based 
soley  on  official  determination  by  the 
U.S.  Embassy  or  U.S.  Country  Team. 

(B)  Area  Restrictions.  When  leg.al 
owners  of  programs  prohibit  AFRTS 
from  broadcasting  certain  programs  in 
specified  geographic  areas,  these 
restrictions  must  be  honored. 

(ii)  The  above  considerations  do  not 
permit  the  calculated  withholding  or 
editing  of  information  and  entertainment 
programing  based  on  personal  taste  or 
preference.  Such  practices  constitute 
censorship  and  are  prohibited. 

(3)  Shall  give  maximum  use  to 
information  and  entertainment 
programing  provided  by  the  AFRTS 
Programing  Center  located  in  Los 
Angeles,  California,  and  to  Service- 
produced  internal  information 
programing  distributed  by  the  Military 
Departments.  AFRTS  outlets  may 
produce  local  information, 
entertainment  and  religious  programing 
to  meet  internal  information  objectives. 

(4)  May  not  produce  news  editorials, 
commentary,  or  analysis;  engage  in 
investigative  reporting;  or  initiate 
political  news  coverage. 

(5)  Shall  protect  all  programing  and 
associated  broadcast  products  from 
imauthorized  use.  These  materials 
remain  in  the  custody  of  the  Department 
of  Defense. 

(6)  May  be  advised  by  the  Director, 
AHS,  to  broadcast  special  programing 
on  certain  occasions.  Failure  to  comply 
with  this  requirement  must  be  justihed 
to  the  ASD(PA). 


(7)  May  not  offer  broadcasts  in  other 
than  the  English  language,  except  as 
stated  in  subsection  C.2.,  enclosure  1. 

(8)  May  be  used  to  promote  military 
training  or  off-duty  education.  However, 
AFRTS  facilities  may  not  be  used  for 
training  or  educational  purposes  except 
at  designated  remote  sites  emd  aboard 
Navy  ships,  and  as  stated  in  pau'agraph 
C.2.b.,  enclosure  1.  Further  exceptions  to 
this  policy  shall  be  considered  by  the 
Director,  AFIS,  on  a  case-by-case  basis. 
In  no  instance  shall  the  primary  mission 
of  AFRTS  be  jeopardized. 

(9)  May  not  use  frlms  and  program 
materials  from  the  Army  and  Air  Force 
Exchange  Service  and  the  Navy  Motion 
Picture  Service. 

(c)  The  American  Forces  Radio  and 
Television  Service  Programing  Center,  a 
field  activity  of  the  AFIS: 

(1)  Provides  information  and 
entertainment  programing  for  the 
exclusive  use  of  AFRTS  outlets. 

(2)  Is  the  only  source  authorized  to 
negotiate  for,  procure,  and  distribute 
commercial  and  public  broadcasting 
programing,  except  as  stated  in 
paragraph  C.3.k.,  enclosure  1.  Fiu:ther 
exceptions  to  this  policy  will  be 
considered  by  the  Director,  AFIS,  on  a 
case-by-case  basis. 

(3)  Provides  internal  information 
pregraming  and  distributes  radio  and 
television  spot  axmoimcements  provided 
by  the  AFIS,  in  support  of  DoD  internal 
information  themes,  goals,  and 
objectives. 

(4)  Provides  religious  programing 
approved  solely  by  the  Armed  Forces 
Chaplains  Board,  Office  of  the  Assistant 
Secretary  of  Defense  (Manpower, 
Reserve  Affairs,  and  Logistics). 

(5)  Establishes  procedures  to  alert 
ATOTS  outlets  of  specific  entertainment 
programing  containing  discretionary 
subject  matter  including  that  considered 
sensitive  to  a  host  coimtry. 

§  372a.4  ResponsIbHItles 

(a)  The  Assistant  Secretary  of 
Defense  (Public  Affairs)  shall: 

(1)  Comply  with  32  CFR  372. 

(2)  Provide  policy  and  operational 
direction  to  the  Director,  AFIS,  for  the 
management  and  operation  of  AFRTS. 

(3)  Issue  directive-type  memorandums 
and  provide  policy  guidance  to  AFRTS 
centralized  management  elements 
within  the  Military  Departments. 

(b)  The  Director,  American  Forces 
Information  Service,  shall: 

(1)  Comply  with  32  CFR  372. 

(2)  Develop  policies  and  procedures, 
and  oversee  their  implementation,  for 
the  management  £tnd  operation  of  the 
AFRTS  radio  and  television 
broadcasting  activities  of  the 
Department  of  Defense;  and  evaluate 
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and  direct  corrective  action  by  the 
Military  Departments  to  ensure  AFRTS 
is  properly  structured  and  managed. 

(3)  Exercise  AFRTS  fiscal  and 
personnel  resource  control  through  the 
Planning,  Programing,  and  Budgeting 
System,  and  monitor  the  implementation 
of  approved  programs. 

(4)  Authorize  the  configuration  and 
capabilities  of  AFRTS  outlets. 

(5)  Ensure  a  free  flow  of  information 
and  entertainment  programing  to 
overseas  DOD  personnel  and  their 
dependents  without  censorship, 
propagandizing,  or  manipulation. 

(6)  Ensure  that  all  AFRTS  broadcast 
activities  are  in  conformance  with  host 
country  rules  and  regulations  governing 
radio  and  television  transmissions,  and 
are  guided  by  the  applicable  rules  and 
regulations  of  the  Federal 
Communications  Commission  (FCC), 
and  the  Radio  and  Television  Codes  of 
tlte  Nationa]  Association  of 
Broadcasters  (NAB). 

(7)  In  coordination  with  the  Military 
Departments,  establish  standards  for  the 
training  of  management,  production,  and 
technical  staffs;  and  for  the  operatiorr 
and  maintenance  of  equipment  at 
AFRTS  outlets. 

(8)  Establish  and  develop  policies  for 
a  worldwide  radio  and  television 
satellite  distribution  system  to 
designated  AFRTS  outlets. 

(9)  Oversee  management  of  the 
AFRTS  Programing  Center. 

(10)  Issue  instructional- type 
memorandums  and  provide  policy 
guidance  to  the  Military  Departments  for 
ASD(PA)  approved  programs. 

(11)  As  appropriate,  consult  with  and 
inform  Unified/Specified  Commands  on 
matters  that  impact  on  their  mission  and 
responsibilities. 

(c)  The  Commanders  of  the  Unified 
and  Specified  Commands  shall: 

(1)  Comply  with  32  CFR  372. 

(2)  Provide  the  Director,  AFIS.  and  the 
Military  Departments  with  contingency 
plans  to  assume  control  of  AFRTS 
outlets. 

(3)  Fio\ide  a  list  of  subjects 
considered  sensitive  to  host  countries  as 
related  to  AFRTS  programing  in 
accordance  with  §  372a.5(c)  of  this  Part. 

(4)  Upon  request  of  the  Director,  AFIS, 
negotiate  agreements  or  memorandums 
with  host  countries  authorizing  the 
establishment  and  continuance  of 
AFRTS  outlets. 

(5)  Upon  request  of  the  Director,  AFIS, 
negotiate  agreements,  contracts,  and 
clearances  with  music  and  performing 
arts  societies  of  host  countries. 

(6)  Ensure  that  nothing  inhibits  the 
free  flow  of  radio  and  television 
information  and  entertainment 


programing  to  overseas  DoD  personnel 
and  their  dependents. 

(d)  The  Secretaries  of  the  Military 
Departments  shall: 

(1)  Comply  with  32  CFR  372, 

(2)  Through  their  respective  AFRTS 
centralized  management  elements, 
provide  all  personnel,  financial, 
engineering,  maintenance,  and  logistics 
resources  to  establish,  centrally  manage, 
control,  operate,  and  maintain  AFRTS 
outlets,  in  accordance  with  this  Part,  32 
CFR  372,  32  CFR  169,  and  32  CFR  16ga, 

(3)  Ensure  that  a  U.S.  citizen  is 
designated  as  a  commander  or  manager 
of  an  AFRTS  outlet.  This  individual  may 
be  either  military  or  civilian.  Civilians 
must  be  employed  by  the  U.S. 
Government,  or  a  concern  under 
contract  to  the  U.S.  Government. 
Exceptions  may  be  granted  when 
required  by  a  host  country  agreement. 

(4)  Establish  and  maintain  centralized 
equipment  allowances  and 
authorizations  for  AFRTS  outlets,  in 
accordance  with  DoD  Directive  5040,2,* 
“Audiovisual  Activities,”  July  23, 1979 
and  DoD  5040.2-R,  “Management  and 
Operation  of  DoD  Audiovisual 
Activities,”  November  1979,  and  the 
provisions  of  the  AFIS  program  for  the 
standardization  and  certification  of 
broadcast  equipment. 

(5)  Ensure  that  nothing  inhibits  the 
free  flow  of  radio  and  television 
infonnation  and  entertainment 
programing  to  overseas  DoD  personnel 
and  their  dependents. 

(6)  Negotiate  an  Interservice  Support 
Agreement,  in  accordance  with  Section 
D.,  enclosure  1,  of  this  Part,  and  DoD 
Directive  4000.19,*  “Interservice, 
Interdepartmental  and  Interagency 
Suppori”  October  14, 1980,  when  an 
AI^TS  outlet  serves  personnel  of  more 
than  one  Military  Service.  Normally, 
these  agreements  will  be  negotiated  at 
the  lowest  feasible  level.  Differences  in 
reaching  agreements  shall  be 
adjudicated  by  the  Director,  AFIS. 

(e)  The  Secretary  of  the  Army  shall 
designate  the  U.S.  Army  Materiel 
Development  and  Readiness  Command 
(DARCOM)  to  provide  support  to  the 
DoD-wide  AFRl’S  mission. 
Responsibilities  shall  be  delegated  to 
the  Television-Audio  Support  Activity 
(T-ASA),  a  DARCOM  activity  located  at 
the  Sacramento  Army  Depot,  California. 
This  is  in  accordance  with  DoD 
Instruction  4115.1,*  “DoD  Coordinated 
Procurement  Program  Purchase 
Assignments,”  September  1, 1972,  and 
the  policy  direction  provided  by  the 
Director,  AFIS.  T-ASA  shall  comply 

'See  footnote  page  1. 

’See  footnote  page  1. 


with  the  provisions  of  section  E, 
enclosure  1. 

(f)  Heads  of  DoD  Components  shall 
follow  the  AFRTS  management  and 
operations  procedures  found  in 
enclosure  1. 

§  372a.5  Information  Requiremenfa 

(a)  The  Audiovisual  (AV)  Annual 
Report,  DD  Form  2054,  Report  Control 
Symbol  DD-PA(A]1348  shall  be 
completed  in  accordance  with  the  ^ 
provisions  of  DoD  Directive  5040.2,  and 
DoD  5040.2-R. 

(b)  The  AFRTS  Outlet/Network 
Registration.  DD  Form  2137,  Report 
Control  Symbol  DD-PA(AR)1572,  shall 
be  submitted  through  channels  to  the 
Director,  AFIS,  at  the  time  of  initiation 
of  a  request  for  an  AFRTS  outlet  and 
within  30  days  of  a  substantive  change 
affecting  an  AFRTS  outlet. 

(c)  The  AFRTS  host  country  Sensitive 
Subject  Summary  Narrative  Report, 
Report  Control  Symbol  DD- 
PA(A&AR)1537,  shall  be  submitted  to: 
the  Director,  AFIS;  the  Director,  AFRTS 
Programing  Center;  and  the 
Commandant,  DINFOS.  Public  Affairs 
Officers  of  Unified  and  Specified 
Commands,  or  other  major  commands 
having  AFRTS  outlets  imder  their 
cognizance,  shall  forward  this  report 
annually  and  as  changes,  additions,  and 
deletions  occur.  Annual  reports  are  due 
September  15th  of  each  year. 

§  372a.6  Definitions 

(a)  AFRTS.  A  worldwide  broadcast 
organization  that  comprises:  (1)  An 
AFRTS  headquarters  element  within 
AFIS;  (2)  the  AFRTS  centralized 
management  elements  within  the 
Military  Departments;  (3)  AFRTS  outlets 
around  the  world;  and  (4)  the  AFRTS 
Programing  Center  in  Los  Angeles. 
California, 

(b)  AFRTS  Outlet,  Any  facility 
authorized  by  the  Director,  AFIS,  in 
accordance  with  policy  to  disseminate 
radio  or  television  programing.  An  outlet 
includes  AFRTS  radio  and  television 
stations  and  networks,  relay  sites, 
translators.  Navy  ships  using  AFRTS 
program  materials,  mini-TV  sites,  and 
any  other  AFRTS  broadcast  facility. 

(c)  AFRTS  Network.  Two  or  more 
AFRTS  stations,  authorized  by  the 
Director.  AFIS,  to  disseminate 
programing  through  interconnecting 
broadcast  quality  transmission  circuits. 

(d)  AFRTS  Mini-TV.  A  self-contained 
videotape  playback  system  used  in 
remote  or  isolated  areas  not  accessible 
to  a  radiated  AFRTS  television  signal. 

(ej  AFRTS  Programing  Center.  A  field 
activity  of  the  AFIS  located  in  Los 
Angeles.  California,  which  provides 
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information  and  entertainment 
programing  to  AFRTS  outlets. 

(f)  Censorship.  The  withholding  or 
editing  of  information  and  entertainment 
programing,  when  such  action  is  not 
supported  by  legitimate  host  country 
sensitivities  or  by  broadcast  restrictions 
imposed  by  program  owners. 

(g)  Host  Country  Sensitivities.  Topics 
that  are  restricted  from  broadcast  on  an 
AFRTS  outlet  when  determined  by  the 
U.S.  Embassy  or  U.S.  coimtry  team, 
normally  in  writing,  to  be  sensitive  to 
the  host  country  concerned. 

(h)  Information  Programing.  Radio 
and  television  programing  that 
communicates  knowledge  and  includes; 
world,  national  (U.S.),  Service,  major/ 
local  command,  community,  and  host 
country  news;  sports  news;  analysis  and 
commentary;  public  affairs;  and  spot 
announcements  on  internal  information 
themes. 

(i)  Entertainment  Programing.  Radio 
and  television  programing  that  affords 
pleasure,  diversion  or  amusement,  such 
as  comedy,  drama,  variety,  play-by-play 
sports,  and  musical  recordings. 

Enclosure  1 

AFRTS  Management  and  Operations 
A.  Procedures 

1.  Establishment  of  an  AFRTS  Outlet.  In 
accordance  with  responsibilities  and  policies 
established  herein,  an  AFRTS  outlet  may  be 
proposed  for  establishment  wherever  a 
requirement  for  such  a  communication 
medimn  can  be  demonstrated. 

a.  Upon  determining  that  there  is  a  need  for 
an  AFRTS  outlet  and  before  the  investment 
of  funds,  the  local  command  will  forward  a 
request  to  the  appropriate  Military 
Department  with  an  information  copy  to  the 
appropriate  UniHed/Specified  Command.  The 
Military  Department  will  take  steps  to  ensme 
that  funds,  persoimel,  administrative,  and 
logistics  support  are  available  prior  to 
submitting  the  request  for  the  approval  of  the 
Director,  AFIS.  The  Military  Department  will 
provide  the  following  information  for  the 
consideration  of  the  Director,  AFIS,  keeping 
the  appropriate  Unihed/Specified  Command 
informed: 

(1)  Number  of  military  (by  branch  of 
Service)  and  civilian  DoD  personnel  and 
dependents  who  will  benefit  from  the  outlet. 

(2)  Amount  and  format  of  English  language 
programing  currently  available. 

(3)  Designation  of  the  activity  that  will 
exercise  inunediate  control  over  the  outlet. 

(4)  Type  of  outlet  and  physical  location. 

(5)  Staffing  plan  for  the  outlet,  including  the 
number  of  military  and  civilian  spaces  to  be 
allocated. 

(6)  Financial  plan  to  fund  for  the  outlet, 
including  the  amount  of  investment,  and 
operation  and  maintenance  estimates. 

(7)  Estimated  “on-air”  date. 

(8)  Copy  of  frequency  allocation 
authorization  or  other  suitable 
documentation,  if  radiating. 

(9)  Copy  of  the  agreement  with  the  host 
government  when  the  outlet  is  to  be  based  in 


a  foreign  country.  When  no  formal  written 
agreement  has  been  negotiated,  a 
memorandum  of  imderstanding  or  record 
from  the  U.S.  Embassy  or  U.S.  Country  Team 
will  suffice. 

(10)  Appropriate  documentation  in 
compliance  with  32  CFR 169,  32  CFR  169a 
when  applicable. 

b.  In  considering  any  request  for  a  new 
AFRTS  outlet,  the  following  criteria  will 
apply: 

(1)  An  outlet  in  a  foreign  country  will  abide 
by  existing  treaties,  agreements,  or 
regulations.  Outlets  located  in  other  than 
foreign  coimtries  will  not  cause  interference, 
as  determined  under  the  rules  of  the  FCC,  to 
licensed  broadcast  stations. 

(2)  An  outlet  will  not  be  operated  within 
the  United  States,  except  in  certain  isolated 
areas  or  where  the  Director,  AFIS,  determines 
that  U.S.  commercial  radio  and  television 
programs  are  inadequate. 

(3)  An  outlet  will  not  be  established  when 
the  Director,  AFIS,  determines  that  English 
language  commercial,  public,  or  government 
radio  and  television  programs  are  adequate. 

c.  With  the  exception  of  designated  mobile 
stations  during  time  of  war  and  Navy  ships  at 
sea,  the  geographic  location  of  authorized 
AFRTS  outlets  will  not  be  changed  without 
approval  of  the  Military  Department 
concerned.  The  Director,  AFIS  will  be 
advised  in  advance  of  such  proposed 
changes.  The  appropriate  Unffied/Specified 
Command  will  be  informed. 

d.  Changes  or  modifications  to  equipment 
that  will  alter  materially  the  type  of 
broadcast  the  broadcast  coverage  area,  or 
will  result  in  a  condition  contrary  to  host 
country  agreements,  will  not  be  made  without 
approval  of  the  Military  Department 
concerned  in  coordination  with  the 
appropriate  Unified/Specified  Command.  The 
Director,  AFIS,  will  be  advised  in  advance  of 
such  proposed  changes. 

e.  For  new  outlets  requiring  AFRTS 

program  materials,  the  Military  Departments 
will  furnish  the  Director,  AFIS,  and  the 
appropriate  Unified/Specified  Command,  an 
advisory  at  least  90  days  prior  to  the  planned 
"on-air”  date,  and  an  updated  advisory  30  ^ 

days  prior  to  the  firm  “on-air”  date. 

f.  Frequency  assignment  parameters 
(frequency,  emission,  power,  or  time 
restrictions)  will  not  be  exceeded  without  the 
approval  of  the  Director,  AFIS,  and  the 
appropriate  broadcast  frequency  assignment 
authority. 

g.  A  request  for  the  establishment  of  a 
relay  station  as  an  AFRTS  outlet  will  be 
considered  only  if  it  is  intended  to  relay 
programs  from  an  existing  AFRTS  outlet. 

2.  Disestablishment  of  an  AFRTS  Outlet 
When  a  need  no  longer  exists  for  an  AFRTS 
outlet,  the  responsibile  Military  Department 
in  coordination  with  the  appropriate  Unified/ 
Specified  Command,  will  obtain  the  approval 
of  the  Director,  AFIS,  to  disestablish  and  will: 

a.  Notify  the  appropriate  U.S.  Embassy  or 
U.S.  Country  Team  of  the  disestablishment,  if 
the  outlet  is  located  in  a  foreign  country,  and 
forward  a  copy  of  the  notification  to  the 
Director,  AFIS. 

b.  Advise  the  )CS  and  the  Office  of  the 
Assistant  Secretary  of  Defense 
(Communications,  Command,  Control,  and 


Intelligence)  (ASD(C31))  when  FCC 
jurisdiction  is  involved. 

c.  At  least  60  days  prior  to 
disestablishment,  request  firom  the  AFRTS 
Programing  Center  disposition  instruction  for 
program  materials. 

d.  Determine  equipment  disposition  and 
furnish  appropriate  instructions  to  the  outlet. 

e.  Notify  the  appropriate  broadcast 
frequency  assignment  authority. 

3.  Station  Identification 

a.  AFRTS  networks  and  stations  will: 

(1)  Identify  themselves  at  prescribed 
regular  intervals  in  compliance  with 
international  and  host  country  regulations.  If 
call  letters,  an  identifying  phrase,  or  a  local 
television  on-air  logo  has  been  assigned  by 
the  appropriate  Military  Department  with  the 
approval  of  the  Director,  AFS,  they  may  be 
used.  If  call  letters  or  an  identifying  phrase 
has  not  been  assigned,  the  network  or  station 
identification  wiU  be  made  as  follows:  'This 
is  the  American  Forces  Radio  and  Television 
Service,”  followed  by  the  city,  geographical 
location,  or  name  of  the  Navy  ship. 

(2)  Identify  themselves  at  least  once  daily, 
or  at  sign-on  and  sign-off,  as  “This  is  the 
American  Forces  Radio  and  Television 
Service.” 

(3)  Play  the  National  Anthem  of  the  United 
States  at  the  normal  sign-on  and  sign-off 
times,  if  not  in  contravention  with  an  existing 
agreement  with  a  host  coimtry.  Networks  and 
stations  operating  24  hours  a  day  will  play 
the  National  Anthem  at  least  once  a  day  at 
the  most  appropriate  time. 

b.  Networks  will  not  be  identified  as  such 
unless  they  exist  in  fact,  and  then  they  will 
be  identified  as  being  operated  for  the  benefit 
of  the  American  Forces  as  a  whole. 

4.  Emergency  Announcements.  AFRTS 
outlets  may  not  broadcast  emergency 
announcements  without  clearance  from  an 
appropriate  local  commander  or  the  AFRTS 
outlet  commander/manager,  who  must  verify 
the  requirement.  Recall,  alert,  or  maneuver 
announcements  for  training  purposes  are  not 
considered  emergency  announcements  and 
will  not  be  broadcast. 

B.  AFRTS  Program  Materials 

1.  Authorization.  AFRTS  program  service 
may  be  authorized  only  for  approved  AFRTS 
outlets.  Requests  for  this  service  will  be  made 
to  the  Director,  AFIS,  through  the  appropriate 
Military  Department  keeping  the  Unified/ 
Specified  Command  informed. 

2.  Ownership.  All  AFRTS  program 
materials  remain  in  the  custody  of  the  DoD 
and  are  restricted  for  use  on  AFRTS  outlets 
only.  The  use  or  reproduction  of  AFTS 
program  materials,  in  whole  or  in  part  for 
any  other  purpose  is  prohibited  without 
specific  authorization  from  the  Director, 

AFIS,  or  as  prescribed  in  paragraphs  B.S.e. 
and  B.5.f.  of  this  enclosure. 

3.  Disposition 

a.  AFRTS  program  materials,  including  spot 
announcements,  on  hand  at  AFRTS  outlets 
will  be  screened  at  least  semi-annually  to 
ensure  that  obsolete  recordings,  spot 
announcements,  and  films  are  removed  from 
station  Ubraries. 

b.  AFRTS  outlets  will  obtain  disposition 
instructions  for  outdated  program  materials 
from  the  AFRTS  Programing  Center. 
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c.  When  disposal  has  been  authorized  by 
the  AFRTS  Programing  Center,  the  program 
materials  will  be  disposed  of  in  accordance 
with  furnished  instructions.  Certifled 
statements  of  such  disposition  will  be 
forwarded  to  the  Programing  Center. 

d.  To  meet  emergency  situations  AFRTS 
outlets  will  develop  contingency  plans  for 
removing  or  destroying  AFRTS  program 
materials. 

4.  Restrictions 

a.  AFRTS  program  materials  will  not  be 
used: 

(1)  On  foreign  or  domestic  commercial, 
private,  or  government-owned  broadcasting 
stations  without  specific  authorization  from 
the  Director,  AFIS. 

(2)  In  a  program  originating  from  a  military 
inst^lation  and  broadcast  by  a  commercial 
station. 

(3)  As  a  feed  from  a  hospital  program) 
broadcasting  system  to  provide 
entertainment  for  such  nontherapeutic 
activities  as  service  clubs,  stafr  quarters, 
barracks,  and  offices. 

(4)  In  any  manner  that  constitutes 
competition  with,  or  is  detrimental  to 
commercial  artists,  copyright  owners,  or 
other  private  interests  determined  to  be 
competitive. 

(5)  For  direct  projection  exhibitions. 

(6)  Aboard  Navy  ships,  while  the  ships  are 
in  port  and  within  range  of  U.S.  commercial 
stations  broadcasting  or  telecasting  U.S. 
programs. 

b.  Program  materials  produced  by  AFRTS 
outlets  will  not  be  made  available  to 
commercial,  private,  or  government-owned 
radio  or  television  stations  or  networks,  or 
their  representatives,  without  approval 
through  normal  public  afrairs  chaimels. 

5.  Use 

a.  AFRTS  program  materials  will  be 
broadcast  as  received  from  the  AFRTS 
Programing  Center.  Editing,  for  any  purpose, 
is  prohibited  without  prior  approval  of  the 
Programing  Center,  except  as  prescribed  in 
paragraphs  e.  and  f.,  below. 

b.  TV  information  programing  designated 

as  “priority”  by  the  AFRTS  Program  Center 
will  be  aired  by  AFRTS  outlets  in  local  prime 
time.  Requests  for  exceptions  to  this  43 

requirement  will  be  submitted  to  the  Director. 
APIS.  (This  requirement  does  not  apply  to 
Navy  ships,  when  such  broadcasts  would 
interfere  with  operational  commitments.) 

c.  Program  materials  furnished  by  the 
AFRTS  Programing  Center  may  be  taped  for 
delayed  broadcast  only  when  authorized  by 
the  Progi  aming  Center.  The  same  security 
measures  will  apply  to  duplicate  copies  as  to 
original  recordings.  All  copies  will  be  erased 
as  soon  as  operational  requirements  are  met. 
None  will  be  retained  without  authority  from 
the  Programing  Center. 

d.  AFRTS  outlets  may  excerpt  individual 
musical  recordings  from  AFRTS  radio 
programs  for  continuing  local  use. 

e.  AFRTS  outlets  may  delete  material  in 
entertainment  programing  to  remove  host 
country  sensitivities.  To  facUitate  this 
process  outlets  are  authorized  to  reproduce 
(dub)  the  original  program.  Such 
reproductions  will  be  erased  immediately 
after  airing.  The  AFRTS  Programing  Center 
will  be  notified  when  deletions  for 
sensitivities  are  made. 


f.  AFRTS  outlets  may  use  short  excerpts 
electronically  edited  (dubbed)  out  of 
television  shows  or  feature  films  for  the 
purpose  of  informing  viewers  of  upcoming 
television  programs.  The  use  of  these 
excerpts  (for  promotionals)  will  met  specific 
criteria  provided  by  the  AFRTS  Programing 
Center. 

g.  AFRTS  outlets  may  not  conduct  fund¬ 
raising  radiothons  or  telethons  in  support  of 
the  overseas  Combined  Federal  Campaign. 
Outlets  may  conduct  such  fund-raising 
programs  in  support  of  command  relief, 
welfare,  and  organizational  activities  within 
the  limits  of  DoD  Directive  5035.1,  “Fund- 
Raising  Within  the  Department  of  Defense," 
April  7, 1978. 

h.  AFRTS  outlets  may  use  program 
materials  furnished  by  the  AFRTS 
Programing  Center  for  broadcasts  originating 
from  remote  locations  providing  the  following 
criteria  are  met: 

(1)  Adequate  justification  exists  to  preclude 
broadcast  of  the  program  from  the  studios  of 
the  AFRTS  outlet. 

(2)  The  primary  purpose  of  the  remote 
broadcast  is  not  to  provide  entertainment  to 
an  audience  at  the  remote  location. 

(3)  The  preponderance  of  the  audience  at 
the  remote  location  does  not  comprise  foreign 
nationals. 

(4)  The  length  of  the  remote  broadcast 
conforms  to  similarly  formatted  programs 
broadcast  frcwn  the  studios  of  the  AFRTS 
outlet. 

(5)  Upon  termination  of  the  remote 
broadcast,  AFRTS  program  materials  will  not 
continue  to  be  used  at  the  remote  location. 

(6)  All  agreements  with  host  country 
organizations  that  have  music  rights  are 
observed. 

C.  Programs 

1.  Authorized  Programs 

a.  Except  for  those  programs  supplied  or 
authorized  by  the  AFRTS  Programing  Center 
and  those  speciiied  in  paragraph  b.,  below, 
no  AFRTS  outlet  may  broadcast  or 
rebroadcast  any  program  produced  in  behalf 
of  private  or  commerical  interests  or  foreign 
governments  without  the  approval  of  the 
Director,  AFIS. 

b.  In  certain  instances,  programs,  events,  or 
ceremonies  broadcast  by  a  foreign 
government  or  agency  may  be  considered  of 
sufTicient  cultural  or  informational  value  to 
warrent  broadcast  by  AFRTS  outlets.  No 
broadcast  of  this  natoe  may  be  made 
without  the  express  permission  of  the 
originating  or  controlling  foreign  government 
or  agency.  Use  of  such  programs  requires  the 
concurrence  of  the  appropriate  Military 
Department  The  Director,  AFIS,  will  be 
notified. 

c.  All  requests  for  satellite  program  service 
will  be  submitted  to  the  Director,  AFIS, 
through  the  appropriate  Military  Department 
and  with  a  copy  to  the  appropriate  Unified/ 
Specified  Command.  The  Director,  AFRTS 
Programing  Center,  will  effect  coordination 
and  circuit-order  validation  with 
communications  carriers. 

d.  Military  Departments  may  authorize 
AFRTS  outlets  under  their  command  to 
produce  local  programing,  including  live 
broadcasts  and  spot  announcements. 


2.  Foreign  Language  Broadcasts. 

Broadcasts  in  other  than  the  English  language 
may  not  be  made  without  obtaining  approval 
from  the  Director,  AFIS,  except  as  ouUined 
below: 

a.  Those  broadcasts  designed  to  satisfy  the 
needs  of  U.S.  Forces  speaking  other  than  the 
English  language. 

b.  Programs  or  announcements  in  the 
language  of  the  host  country,  with  adequate 
English  translation,  addressed  specifically  to 
DoD  personnel  to  increase  their  knowledge  of 
the  language,  and  appreciation  of  the  host 
country,  its  customs,  background,  and  people. 

c.  Official  requests  by  the  host  government 
to  alert  its  civilian  population  of  emergency 
conditions,  such  as  storms,  floods,  and 
earthquakes.  Such  announcements  must  be 
confirmed  and  approved  for  broadcast  by  the 
U.S.  Country  Team  or  senior  host  command. 
The  appropriate  Unified/Specified  Command, 
and  the  Director,  AFIS,  will  be  advised  as 
soon  as  possible  of  the  circumstances  and 
action  taken. 

3.  News  Programs 

a.  The  AFRTS  Programing  Center  will 
provide  a  broad  spectrum  of  news  programs 
and  materials  from  the  major  U.S. 
conunercial  and  public  broadcasting 
networks  and  wire  services.  This  service 
provided  by  the  Programing  Center  will  be 
the  principal  source  of  world  and  national 
(U.S.)  news  for  AFRTS  outlets. 

b.  The  DoD  has  assured  the  U.S. 
commercial  and  public  networks  that  it  will 
protect  the  integrity  of  all  news  programs  and 
materials.  No  change  will  be  made  in  the 
editorial  content  of  any  news  programs  and 
materials  used.  Radio  news  actualities  and 
correspondents'  reports  may  be  excerpted 
from  network  newscasts,  but  must  be 
excerpted  in  their  entirely.  Radio  actualities 
presented  within  correspondents’  reports 
may  not  be  excerpted.  Television  news 
programing  may  not  be  excerpted  in  any 
manner  unless  specifically  authorized  by  the 
AFRTS  Programing  Center.  If  television  news 
programing  is  procured  locally  by  an  AUDI'S 
outlet,  as  authorized  in  paragraph  k.  below, 
the  provisions  of  the  contract  with  the  source 
of  such  programing  will  apply. 

c.  AFRTS  outlets  will  use  news  analyses  or 
commentaries  provided  by  the  AFRTS 
Programing  Center  only.  Outlets  will  identify 
analyses  or  commentaries  as  such, 
distinguishing  them  from  newscasts  and 
straight  news  reporting. 

d.  The  AFRTS  Programing  Center  and 
AFRTS  outlets’  news  policy  is  guided  by  the 
FCC’s  Fairness  Doctrine.  This  doctrine 
requires  that  U.S.  broadcast  stations  provide 
a  significant  cross  section  of  opposing  views 
on  controversial  issues.  The  Fairness 
Doctrine  applies  to  issues  rather  than  persons 
and  does  not  require  “equal  opportunities.”  It 
does  require  U.S.  broadcast  stations  to 
provide  “reasonable  opportunities”  for  the 
presentation  of  conflicting  views  on  the 
important  controversial  public  issues.  All 
AI^TS  news  programing  will  be 
characterized  by  its  fairness. 

e.  The  AFRTS  political  broadcasting  policy 
is  based  on  the  FCC’s  law  of  Political 
Broadcasting  and  Cablecasting,  which  does 
require  “equal  opportunities”  for  political 
candidates.  For  example,  a  U.S.  broadcast 
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station  may  grant  “equal  opportiuiities”  to  a 
candidate  to  compensate  for  a  speech  or 
other  appearance  by  a  rival  candidate. 
Accordi^y,  if  an  AFRTS  outlet  carries  an 
original  speech  (or  appearance),  it  is  required 
to  broadcast  the  answering  response,  which 
will  also  be  made  available  from  the  AFRTS 
Programing  Center.  It  is  noted,  however,  the 
requirement  for  “equal  opportunities”  does 
not  apply  to  four  kinds  of  news  programs: 
newscasts,  news  interviews,  news 
dpcumentaries,  and  spot  coverage  of  news 
events.  All  AFRTS  political  programing  will 
be  characterized  by  its  fairness. 

f.  The  AFRTS  Programing  Center  will 
provice  a  &ee  flow  of  political  programing 
from  U.S.  commercial  and  public  networks. 
The  Programing  Center  and  AFRTS  outlets 
will  maintain  the  same  “equal  opportunities” 
balance  offered  by  these  sources.  AFRTS 
outlets  should  make  extensive  use  of  such 
programing,  especially  during  presidential 
election  years,  and  should  provide  their 
audience  with  political  an^ysis,  commentary, 
and  public  affairs  programs,  in  addition  to 
political  hard  news. 

g.  AFRTS  outlets  may  disseminate  Service, 
major/local  command,  community,  and  host 
country  news  that  is  of  special  interest  to 
DoD  personnel  and  their  dependents. 

h.  AFRTS  outlets  may  routinely  mention 
the  name  of  a  commercial  sponsor,  along 
with  other  pertinent  facts,  in  news  stories 
and  local  annoimcements  concerning  Armed 
Forces  Professional  Entertainment  Ingrams. 

i.  The  content  format  and  presentation  of 
local  news  programs  will  be  carefully 
supervised  to  ensure  that  such  programing  is 
factuat  fair,  and  unbiased,  and  is  in 
compliance  with  all  of  the  applicable 
provisions  of  this  Directive,  ^lul  care  will 
be  exercised  in  the  selection  of  editors, 
newscasters,  and  supervisory  personnel  who 
direct  and  disseminate  the  news. 

j.  Locally  produced  newscasts  will  contain 
appropriate  attribution  at  the  beginning  and 
end  of  each  newscast.  Normally,  it  is 
necessary  to  reattribute  individual  news 
items  related  to  U.S.  Government  or  DoD 
policies  and  operations.  AFRTS  outlets  will 
not  delete  source  attribution  in  news 
programs  and  materials  provided  by  the 
AFRTS  Programing  Center. 

k.  To  ensure  complete  and  balanced  news 
programing,  AFRTS  outlets  have  authority  to 
contract  for  commercial  news  services, 
subject  to  normal  budgeting  and  contracting 
procedures. 

D.  Interservice  Support  Agreements 

l.  When  a  proposed  or  existing  AFRTS 
outlet  serves  personnel  of  more  than  one 
Military  Service,  an  Interservice  Support 
Agreement  will  be  executed  covering  staffing, 
operations,  support  services,  programing  and 
internal  information  requirements.  This 
agreement  will  be  initiated  by  the  responsible 
Military  Service  in  accordance  with  DoD 
Directive  4000.19.*  Normally  this  agreement  is 
executed  at  the  time  establishment  is 
requested.  A  copy  of  these  Interservice 
Support  Agreement  will  be  provided  to  the 
appropriate  Unified/Speciffed  Command. 

2.  Budgeting  and  funding  functions  will  be 
performed  by  the  responsible  Military 


'  See  footnote  page  1. 


Department.  When  a  Military  Department 
requests  either  a  new  service  or  an  increase 
in  present  AFRTS  service  for  an  installation 
in  another  Military  Department's 
geographical  area  of  responsibility,  the 
requester  will  fund  the  new  service, 
reimbursing  the  geographical  area  manager 
for  the  balance  of  the  current  Gscal  year,  plus 
one  additional  ffscal  year.  Within  tlds  time 
frame,  the  geographical  area  manager  will 
program  and  budget  resources  for  &e 
additional  service.  The  pay,  allowances 
(including  subsistence),  and  permanent 
change  of  station  expenses  of  military 
personnel  permanently  or  temporarily 
assigned  to  assist  in  the  management, 
operation,  or  engineering  of  the  AFRTS  outlet 
will  be  borne  by  the  parent  Military 
Department  of  those  personnel.  Where  host- 
tenant  support  is  provided  by  a  command 
other  than  the  one  assigned  control  over  the 
AFRTS  outlet  concerned,  the  requirement  for 
reimbursement  shall  be  determined  in 
accordance  with  DoD  Directive  4000.19.* 

3.  Military  personnel  authorizations  for 
AFRTS  outlets  will  be  shared  by  the  Military 
Services  in  proportion  to  the  respective 
audience  of  ea^  Service  within  the  coverage 
area.  For  purposes  of  personnel 
authorizations,  audience  includes  military. 
DoD  civilians,  and  dependents.  Where  U.S. 
civilian  personnel  spaces  are  required,  the 
proportionate  share  of  these  spaces  and 
funds  will  be  transferred  to  the  operating 
Service  from  the  other  Services  at  the  time  of 
outlet  establishment  or  transfer. 

E.  Television-Audio  Support  Activity  (T- 
ASAJ  will: 

1.  Procure  (based  upon  speciffed 
requirements  and  funds  made  available  by 
the  respective  Military  Departments), 
temporarily  hold  and  issue,  in  accordance 
vnth  DoD  Instruction  4115.1,*  nonstandard 
radio  and  television  supplies  and  equipment 
requisitioned  by  AFRTS  outlets.  Minimum 
stocks  (to  include  National  Stock  Numbers] 
of  fast  moving  repetitive-demand  type  items, 
ivill  be  stocked  to  preclude  the  necessity  for 
individual  purchases  for  each  requisition. 

2.  Process  in-warranty  and  repair  cycle 
float  requirements  for  AFRTS  outlets. 

3.  Review  excess  listings  for  feasibility  of 
repair  and  redistribution  to  AFRTS  outlets. 

4.  Provide  engineering  support  for  new  and 
existing  outlets  when  requested  by  other 
Military  Departments.  The  requesting  Service 
will  be  required  to  furnish  travel  and  per 
diem  funds. 

5.  Provide  engineering  expertise  on  the 
selection  of  replacement  equipment  to  ensure 
maximum  standardization. 

6.  Provide  technical  guidance  on  the 
maintenance  and  rehabilitation  of  existing 
AFRTS  outlets. 

7.  Provide  supervision  and  engineering 
expertise  associated  with  the  on-site  survey, 
procurement,  issuance  and  installation  of 
nonstandard  radio  and  television  supplies 
and  equipment  upon  request  The  requesting 
Service  Wl  be  required  to  furnish  travel  and 
per  diem  funds. 

8.  Conduct  on-site  maintenance  advisory 
visits  and  provide  on-the-job  training  as 
required/requested  to  AFRTS  maintenance 
personnel. 


9.  Conduct  on-site  logistics  advisory  visits 
and  provide  supply  procedure  training  as 
requested.  Fimding  will  be  furnished  by  the 
requesting  Service. 

10.  Provide  Commodity  Management  for 
AFRTS  outlets.  This  includes  life  cycle 
management  for  all  systems,  end  items, 
repairables,  consumables,  and  commercial 
technical  literature  in  support  of  AFRTS 
outlets. 

11.  Develop,  in  coordination  with  the 
Military  Departments  and  the  Director,  AFIS, 
specifications  and  standards  for  professional 
equipment  for  AFRTS  outlets. 

F.  Telecommunications 

1.  Established  military  standards  for  long 
haul  communications  (strategic]  are  to  be 
complied  with  when  the  use  of  Defense 
Conununications  System  facilities  is 
anticipated.  This  is  necessary  in  order  to 
provide  appropriate  interface  and 
compatibility. 

2.  The  ASD  (C3I]  is  responsible  for  the 
coordination  of  A^TS  matters  involving 
correspondence  with  the  FCC  and  the 
National  Telecommunications  and 
Information  Administration  (NTIA). 

3.  Commanders  will  ensure  required 
coordination,  when  applicable,  with  the  Joint 
Frequency  Panel  of  the  U.S.  Military 
Communications  Electronics  Board. 

4.  Early  planning  concepts,  as  well  as 
requests  for  establishment  of  AFRTS 
fac^ties  for  broadcasting  within  the  United 
States  and  possessions,  will  also  be 
submitted  through  command  channels  to  foe 
ASD(C3I),  who  will  effect  necessary 
coor^ation  with  foe  NTIA  and  foe  FCC;  and 
who  will  advise  on  consistency  with  national 
and  departmental  intemationd 
telecommunications  policy.  The  ASD(C3I) 
will  advise  foe  appropriate  Military 
Department  whether  or  not  an  application  for 
frequency  assignment  may  be  processed  to 
foeNTA. 

5.  Frequency  assignments  will  be  obtained 
in  accordance  with  established  procedures 
and  command  responsibilities  for  frequency 
coordination  and  assignments. 

G.  Direct  Communication 

Direct  communication  is  authorized 
between: 

1.  AFRTS  outlets.  Military  Departments, 
Unified/Specifled  Commands,  ASD(PA),  and 
AFIS,  concerning  immediate  operational 
matters  only. 

2.  AFRTS  outlets.  Military  Departments, 
and  foe  T-ASA,  Sacramento  Army  Depot 
concerning  routine  supply  matters, 
procurement  actions,  and  technical 
engineering  advice. 

3.  AFRTS  outlets  and  foe  AFRTS 
Programing  Center  in  Los  Angeles  on 
program  matters  such  as  new  radio  and 
television  programs,  program  complaints, 
satellite  transmissions,  area  program 
restrictions,  and  advisories  on  program 
sensitivities.  Mini-TV  outlets  and  Navy  ships 
will  channel  such  communications  through 
foe  appropriate  circuit  manager  to  ensure 
proper  coordination.  All  AFRTS  outlets  will 
channel  conununications  concerning  such 
matters  as  broadcast  policy,  or  proposed 
changes  in  existing  program  sendees  through 
foe  appropriate  Military  Department 
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4.  AFRTS  outlets  and  host  country 
commercial  or  government  broadcasters,  with 
the  approval  of  the  Director,  APIS.  This  direct 
link  would  be  authorized  for  such  local 
matters  as  lifting  area  program  restrictions 
and  the  use  of  satellite  bresdeasters. 

January  15, 1981. 

M.  S.  Healy, 

OSD  Federal  Register  Liaison  Officer 
Washington  Headquarters  Services 
Department  of  Defense. 

[FR  Doc.  81-2080  Filed  l-lB-81;  8:45  am] 

BILLING  CODE  3810-70-M 


Department  of  the  Navy 
32  CFR  Part  706 

Certifications  and  Exemptions  Under 
the  internationai  Reguiations  for 
Preventing  Coiiisions  at  Sea,  1972 

agency:  Department  of  the  Navy,  DOD. 
action:  Final  rule. 

summary:  The  Department  of  the  Nai^ 
is  amending  its  certifications  and 
exemptions  under  the  International 
Regulations  for  Preventing  Collisions  at 
Sea,  1972  (72  COLREGS)  to  reflect  that 
the  Secretary  of  the  Navy:  (1)  has 
determined  that  USNS  MOHAWK  (T- 
ATF 170)  is  a  vessel  of  the  Navy  which, 
due  to  its  special  construction  and 
purpose,  cannot  comply  fully  with 
Aimex  I,  section  2(f)  of  the  72  COLREGS 
without  interfering  with  its  special 
function  as  a  naval  fleet  tug,  and  (2)  has 
found  that  USNS  MOHAWK  (T-ATF 
170)  is  a  member  of  the  T-ATF  166  Class 
of  ships,  certain  exemptions  for  which 
have  been  previously  granted  under  72 
COLREGS  Rules  38(a),  38(b),  and 
38(d)(i).  The  intended  effect  of  this  rule 
is  to  warn  mariners  in  waters  where  the 
72  COLREGS  apply. 

EFFECTIVE  DATE:  January  7, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  Charles  Stanley 
Prentace,  JAGC,  USN,  Admiralty 
Division,  Office  of  the  Judge  Advocate 
General,  Navy  Department,  200  Stovall 
Street,  Alexandria,  Virginia  22332, 
Telephone  number.  (202)  325-9744. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  granted  in  33  U.S.C. 

§  1605  and  Executive  Order  11964,  the 
Department  of  the  Navy  amends  32  CFR 
Part  706.  This  amendment  provides 
notice  that  the  Secretary  of  the  Navy 
has  certified  that  USNS  MOHAWK  (T- 
ATF 170)  is  a  vessel  of  the  Navy  which, 
due  to  its  special  construction  and 
purpose,  cannot  comply  fully  with  72 
COLREGS  Annex  L  section  2(f),  in  that, 
during  those  situations  when  the  USNS 
MOHAWK  must  simultaneously  display 
masthead  lights  used  for  towing  as 
required  by  Rule  24  and  the  task  lights 


of  a  vessel  restricted  in  its  ability  to 
maneuver  as  required  by  Rule  27,  the 
masthead  lights  used  for  towing  will  not 
be  located  above  and  clear  of  the  task 
lights.  Full  compliance  with  this 
provision  would  interfere  with  the 
special  function  of  the  ship.  The 
Secretary  of  the  Navy  has  also  certified 
that  the  aforementioned  masthead  lights 
are  located  in  closest  possible 
compliance  with  the  applicable  72 
COLREGS  requirement. 

Notice  is  also  provided  to  the  effect 
that  the  Secretary  of  the  Navy  has 
previously  authorized  the  use  by  T-ATF 
166  Class  of  vessels  of  certain 
exemptions  permitted  by  72  COLREGS 
Rule  38.  Specifically,  the  use  of  the 
exemptions  has  been  authorized  as 
allowed  in  Rule  38(a),  pertaining  to 
lights  with  ranges  and  intensities 
prescribed  in  Rule  22;  Rule  38(b), 
pertaining  to  lights  with  color 
specifications  prescribed  in  Annex  I, 
section  7;  and.  Rule  38(d)(i),  pertaining 
to  the  repositioning  of  masthead  lights 
on  vessels  less  than  150  meters  in  length 
required  by  Annex  I,  section  3(a). 

The  Secretary  of  the  Navy  has 
determined  that  USNS  MOHAWK  is  a 
member  of  the  T-ATF  166  Class,  is  in 
compliance  with  the  1960  Rules  of  the 
Road,  and  the  keel  of  the  T-ATF  166 
Class  lead  ship  was  laid  prior  to  July  15, 
1977. 

Moreover,  it  has  been  determined,  in 
accordance  with  32  CFR  Parts  296  and 
701,  that  publication  of  this  amendment 
for  public  comment  prior  to  adoption  is 
impracticable,  unnecessary  and  contrary 
to  the  public  interest  since  it  is  based  on 
technical  findings  that  the  placement  of 
lights  on  this  ship  in  a  manner  different 
from  that  prescribed  herein  will 
adversely  affect  the  ship’s  ability  to 
perform  its  military  function. 
Accordingly,  32  CFR  Part  706  is 
amended  as  follows: 

§  708.2  [Amended] 

1.  Table  Four  of  §  706.2  is  amended  by 
adding  the  following  note  14  which 
reflects  the  certification  issued  by  the 
Secretary  of  the  Navy: 

***** 

14.  On  USNS  MOHAWK  (T-ATF  170),  the 
masthead  lights  used  for  towing  required  by 
Rule  24  will  be  displayed  approximately  4.1 
meters  below  the  lowest  of  the  lights  required 
to  be  displayed  by  Rule  27  when  a  vessel  is 
not  under  command  ot  is  restricted  in  its 
ability  to  maneuver. 

***** 

Dated:  January  7, 1981. 

Robert  J.  Murray, 

Acting  Secretary  of  the  Navy, 

(FR  Doc  81-a06C  Filed  1-19-ai;  8i45  am] 

BILUNQ  CODE  3S10-71-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  3 

[FRL  AS-FRL  1728-8] 

Employee  Responsibilities  and 
Conduct 

agency:  Environmental  Protection 
Agency. 

ACTION:  Final  rule. 

summary:  This  rule  revokes  the 
procedmes  for  filing  public  financial 
disclosure  statements  under  the  Toxic 
Substances  Control  Act,  the  Solid  Waste 
Disposal  Act,  the  Clean  Air  Act,  and  the 
Environmental  Research,  Development, 
and  Demonstration  Authorization  Act  of 
1978.  The  Ethics  in  Government  Act  of 
1978  (Pub.  L  95-521)  supersedes 
financial  disclosure  requirements  under 
these  statutes.  This  rule  also  sets  forth 
procedures  for  administrative 
enforcement  of  the  post-employment 
restrictions  of  18  U.S.C.  207,  as  required 
by  the  Ethics  in  Government  Act  and 
Office  of  Government  Ethics  regulations 
published  February  1, 1980,  at  45  FR 
7402.  This  rule  is  intended  to  implement 
these  requirements. 

EFFECTIVE  DATE:  January  21, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donnell  Nantkes,  Office  of  General 
Counsel,  Contract  and  Genersd 
Administration  Branch  (A-134],  U.S. 
Environmental  Protection  Agency,  401  M 
Street,  S.W.,  Washington,  D.C.  20460, 
telephone:  202-426-8830. 

SUPPLEMENTARY  INFORMATION:  Four 
statutes  under  which  the  Environmental 
Protection  Agency  (EPA)  conducts 
business  contain  provisions  requiring 
certain  EPA  employees  to  file  public 
reports  of  their  financial  interests  in 
persons  regulated  under  the  statutes  or 
persons  receiving  funds  under  the 
statutes.  In  response  to  these 
requirements,  ^A  promulgated 
regulations  to  implement  the  reporting  of 
such  financial  interests.  The  procedures 
for  filing  such  reports  under  section 
26(e]  of  the  Toxic  Substances  Control 
Act  (15  U.S.C.  2625(e]]  are  contained  in 
40  CFR  3.305.  Section  3.306  contains  the 
procedures  for  filing  such  reports  under 
section  1007  of  the  Solid  Waste  Disposal 
Act  (also  referred  to  as  the  Resource 
Conservation  and  Recovery  Act  42 
U.S.C.  6906).  Section  3.307  contains  the 
procedures  for  filing  such  reports  imder 
section  218  of  the  Clean  Air  Act  (42 
U.S.C.  7618).  Section  3.308  contains  the 
procedures  for  filing  such  reports  under 
section  12  of  the  Environmental 
Research,  Development  and 
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Demonstration  Authorization  Act  of 
1978  (Pub.  L.  95-155). 

On  October  26, 1978,  the  Ethics  in 
Government  Act  (Pub.  L.  95-521) 
became  law.  Section  207(c)  of  the  Act 
provides  in  pertinent  part: 

The  provisions  of  this  title  requiring  the 
reporting  of  information  shall  supers^e  any 
general  requirement  under  cmy  other 
provision  of  law  or  regulation  with  respect  to 
the  reporting  of  information  required  for 
purposes  of  preventing  conflicts  of  interest  or 
apparent  conflicts  of  interest 

On  April  11, 1980,  the  Office  of  Legal 
Counsel  of  the  Department  of  Justice 
rendered  its  opinion  that  section  207(c) 
has  displaced  the  financial  reporting 
requirements  of  the  four  specific  statutes 
discussed  above  “and  brought  the 
provision  of  Title  II  of  the  Ethics  Act 
into  play  in  their  stead.”  Accordingly, 
this  rule  revokes  the  reporting 
procedures  under  the  four  statutes. 

The  Ethics  in  Government  Act 
contains  certain  amendments 
concerning  post-employment  restrictions 
for  government  employees  and  requires 
agencies  to  establish  procedures  for 
administrative  enforcement  of  these 
restrictions.  EPA  drafted  such 
procedures  and,  as  required  by  the  act, 
EPA  sent  these  procedures  to  the  Office 
of  Government  Ethics  for  review.  On 
April  14, 1980,  the  Office  of  Government 
Ethics  found  that  “EPA’s  proposed 
administrative  procedures, 
implementing  the  provisions  of  18  U.S.C. 
207(j)  conform  wi^  the  law  and  the 
regulations  promulgated  by  this  Office 
on  February  1, 1980,  (45  FR  7402)." 
Accordingly,  this  rule  establishes  those 
procedures  as  a  new  Appendix  C  to 
Subpart  A  of  the  rules. 

Dated:  January  13, 1981. 

(95  U.S.C.  301) 

Douglas  Costle, 

Administrator. 

40  CFR  Chapter  I,  Part  3,  is  amended 
as  follows: 

1.  The  Table  of  Sections,  Subpart  A,  is 
amended  by  adding  Appendix  C  to  read 
as  follows: 

Subpart  A-><seneral  Provisions 

Sec. 

*  *  *  *  « 

Appendix  C — Procedures  for  Administrative 
Enforcement  of  Post-Employment 
Restrictions 

2.  The  Table  of  Sections,  Subpart  C,  is 
amended  by  Revising  §§  3.305,  3.306, 
3.307  and  3.308,  and  Appendices  D,  ^  F, 
G  and  H  to  read  as  follows: 

Subpart  C — Financial  Interests  and 
Investments 

Sec. 

***** 


3.305  Special  requirements  under  the  Clean 
Air  Act 

***** 

3.306  3.308  [Reserved] 

***** 

Appendix  D — ^Employees  exempt  from 

special  requirements  under  the  Clean  Air 
Act 

Appendices  E — H  [Reserved] 

3.  Sul^art  A  is  amended  by  adding 
the  following  new  Appendix  C  after 
Appendix  B: 

Appendix  C. — Procedures  for  Administrative 
Enforcement  of  Post-Employment 
Restrictions 

1.  Purpose 

The  purpose  of  this  Appendix  is  to 
implement  provisions  of  The  Ethics  in 
Government  Act  which  concern  restrictions 
on  post-EPA  employment  This  Appendix 
contains  procedures  which  EPA  follows 
whenever  it  believes  that  a  former  EPA 
employee  has  violated  18  U.S.C.  207  (a),  (b), 
or  (c),  as  implemented  by  5  CFR  Part  737. 

Authority:  18  U.S.C.  207  (a),  (b),  (c),  as 
implemented  by  5  CFR  Part  737. 

2.  Delegation 

The  Administration  delegates  the  authority 
to  carry  out  this  Appendix  to  the  Inspector 
General,  with  the  follownng  exceptions: 

(a)  The  General  Counsel  has  the  authority 
to  appoint  the  presiding  official  of  a  hearing, 
as  provided  by  paragraph  (9)(a)  of  this 
Appendix; 

(b)  The  Agency  Ediics  Official  has  the 
authority  to  designate  the  Agency  Counsel,  as 
provided  by  paragraph  9(b)  of  this  Appendix; 

(c)  The  Deputy  Administrator  has  the 
authority  to  impose  appropriate 
administrative  sanctions,  as  provided  by 
paragraph  (15)  of  this  Appendix. 

3.  Preliminary  Review  and  Referral  of 
Information  About  Violatione 

The  Inspector  General  receives  and 
reviews  written  or  oral  information 
concerning  a  possible  violation  of  the  post¬ 
employment  restrictions  of  18  U.S.C.  207  (a), 
(b),  or  (c)  as  implemented  by  5  CFR  Part  737. 
The  Inspector  General  reviews  the 
information  to  determine  whether  the  matter 
is  clearly  frivolous  and  does  not  merit  further 
action.  If  the  Inspector  General  (IG) 
determines  that  the  matter  merits  further 
action,  the  IG  informs  the  Director  of  the 
Office  of  Government  Ethics  and  consults 
with  the  Criminal  Division  of  the  Department 
of  Justice  regarding  the  conduct  of  an 
investigation.  The  purpose  of  the  consultation 
is  to  avoid  prejudicing  any  criminal 
proceeding  that  the  Justice  Department  may 
have  under  consideration. 

4.  Investigation  by  the  Inspector  General 
If  the  Criminal  Division  of  the  Justice 

Department  agrees  that  EPA  should  handle 
the  matter,  the  IG  must  conduct  an 
investigation  of  the  possible  violation  of  the 
post-employment  restrictions  of  18  U.S.C  207 
(a),(b),  or(c). 


5.  Initiating  Process  to  Impose  Sanctions: 
Notice 

If  the  Inspector  General’s  investigation 
establishes  that  there  are  reasonable  grounds 
to  believe  that  a  former  EPA  employee  has 
violated  the  post-employment  restrictions  of 
18  U.S.C  207  (a),  (b),  or  (c),  the  IG  may 
initiate  the  process  of  imposing  sanctions 
under  18  U.S.C  207(j].  The  Inspector  General 
must  send  the  former  EPA  employee  a 
written  notice  of  charges  and  a  copy  of  this 
Appendix  by  certified  mail,  return  receipt 
requested.  'The  notice  of  charges  must 
describe  the  allegations  against  the  former 
employee  in  sufficient  detail  to  enable  the 
former  employee  to  prepare  an  adequate 
defense  and  must  contain  the  follovring  final 
paragraph: 

You  must  request  a  hearing  by  mailing  or 
otherwise  furnishing  written  notice  of  your 
request  to  me  within  30  days  after  the  date 
you  receive  this  notice  of  (barges.  If  yon  do 
not  request  a  hearing  within  30  days,  the 
Agency  may  nonetheless  determine  that  you 
have  violated  the  provisions  of  18  U.S.C  207 
(a),  (b),  (c)  as  implemented  by  5  CFR  Part  737 
and  impose  achninistrative  sanctions  set  forth 
in  paragraph  15  of  the  enclosed  Appendix  to 
40  CFR  Part  3,  Subpart  A*  You  have  a  right  to 
counsel,  at  your  own  expense,  at  all  stages  of 
this  administrative  enforcement  proceeding. 
The  procedures  for  administrative 
enforcement  of  the  post-employment 
restrictions  are  set  forth  in  the  enclosed 
Appendix. 

A  Request  for  a  Hearing 
A  former  EPA  employee  must  request  a 
hearing  within  30  days  after  receivtaig  the 
notice  of  charges.  Offierwise,  the  initial 
determination  of  the  charges  is  made  without 
a  hearing. 

7.  Initial  Decision  Without  a  Hearing 
If  a  former  EPA  employee  fails  to  make  a 
timely  request  for  a  hearing,  the  In^wctor 
General  must  prepare  an  initial  decision  in 
writing.  The  Insp^or  General  must  furnish 
this  decision  to  the  former  employee  by 
certified  mail,  return  receipt  requested  widun 
60  days  after  the  time  for  requesting  a  hearing 
expires.  The  initial  decision  must  set  forth  the 
findings  of  fact  and  conclusions  of  law  on 
which  it  is  based. 

A  Appeal  of  an  Initial  Decision  Made 
Without  a  Hearing 

A  former  employee  may  appeal  an  initial 
decision  made  without  a  hearing.  The  appeal 
must  be  submitted  to  the  Deputy 
Admiidstrator  in  accordance  with  paragraph 
(10)(b)  of  this  Appendix. 

9.  Initial  Decision  After  a  Hearing 
If  the  former  employee  requests  a  hearing, 
an  initial  decision  is  made  alPter  a  hearing 
takes  place. 

(a)  Appointment  of  a  Presiding  Official 
Hie  General  Counsel  must  appoint  an 
impartial  examiner  to  preside  over  the 
hearing.  The  examiner  must  be  an  attorney 
and  an  employee  of  the  Environmental 
Protection  Agency.  The  General  Counsel 
must  promptly  notify  the  former  employee 
and  the  Inspector  General  of  the  examiner’s 
name,  address  and  telephone  number. 
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The  examiner  shall  preside  at  the  hearing, 
conduct  it  in  a  fair  and  impartial  manner,  and 
issue  an  initial  decision  as  promptly  as 
possible  after  the  record  is  complete,  but  in 
no  event  later  than  60  days  after  the  hearing 
is  terminated.  No  person  who  has 
participated  in  any  way  in  the  investigation 
or  in  the  decision  to  initiate  administrative 
enforcement,  or  is  a  subordinate  of  the 
Agency  Counsel,  or  who  has  had  any 
connection  or  dealings  with  the  former 
employee  may  serve  as  an  examiner.  The 
General  Counsel  may  remove  an  examiner 
for  cause. 

(b)  Appointment  of  Agency  Counsel 

The  Agency  Ethics  Official  shall  designate 
an  attorney  to  act  as  Agency  Counsel,  liie 
Agency  Ethics  Official  must  notify  the 
examiner  and  the  former  employee  (or  if  the 
former  employee  is  represented  by  counsel, 
his  or  her  attorney)  of  the  name,  address  and 
telephone  number  of  the  Agency  Counsel. 

(c)  Hearings 

Hearings  will  be  held  at  EPA  Headquarters 
in  Washi^on,  D.C.,  or  at  an  EPA  regional 
office  or  laboratory.  After  conferring  with  the 
parties,  the  examiner  shall  set  a  reasonable 
time,  date  and  place  for  the  hearing  with  due 
regard  for  the  former  employee's  need  for 
adequate  time  to  prepare  a  defense  and  the 
need  to  expeditiously  resolve  allegations 
which  may  damage  ffie  former  employee's 
reputation.  At  least  15  days  before  the  date 
set  for  the  hearing,  the  examiner  shall  notify 
the  parties  of  the  time,  date  and  place  by 
certified  mail,  return  receipt  requested. 
Hearings  will  be  as  informal  as  reasonably 
possible  consistent  with  establishing  an 
orderly  record.  Federal  rules  of  evidence  do 
not  control  the  hearing,  although  the 
examiner  may  use  these  rules  as  guidance. 
The  examiner  generally  will  admit  evidence 
unless  it  is  clearly  irrelevant,  immaterial  or 
unduly  repetitious.  The  parties  have  the  right 
to: 

(i)  Introduce  and  examine  witnesses; 

(ii)  Offer  documentary  evidence; 

(iii)  Confront  and  cross-examine  adverse 
witnesses;  and 

(iv)  Present  oral  argument  in  the  form  of 
brief  opening  and  closing  statements. 

In  addition,  the  former  employee  has  the 
right 

(i)  To  represent  himself  or  herself  or  be 
represented  by  counsel  at  all  stages  of 
administrative  enforcement;  and 

(ii)  To  require  that  all  persons  be  excluded 
frt>m  the  hearing  room  except  the  reporter, 
the  examiner,  the  Agency  Counsel  and 
witnesses  during  the  time  they  are  actually 
testifying. 

Witness  shall  testify  under  oath  or 
affirmation  administered  by  the  examiner. 

The  examiner  must  arrange  for  a  transcript 
of  the  hearing  through  the  EPA  Procurement 
and  Contracts  Management  Division  using 
the  funds  of  the  Office  of  Management  and 
Agency  Services.  The  former  employee  is 
entitled  to  a  copy  of  the  transcript  at  no 
charge,  and  the  examiner  must  ffimish  it  as 
soon  as  it  is  received  from  the  reporter. 

(d)  Burden  of  Proof 

The  Agency  has  the  burden  of  proof  and 
must  establish  a  violation  by  clear  and 
convincing  evidence. 

(e)  Initial  Decision 


The  Examiner  must  make  an  initial 
decision  exclusively  on  matters  of  record  in 
the  proceeding.  The  initial  decision  must  be 
made  within  60  days  after  the  hearing  and 
must  set  forth  the  findings  of  fact  and 
conclusions  of  law  on  which  it  is  based.  The 
examiner  must  furnish  this  decision  to  the 
former  employee  by  certified  mail,  return 
receipt  requested  to  the  Agency  Counsel  and 
to  the  Inspector  General. 

10.  Appeal  of  an  Initial  Decision  Made  After 
a  Hearing 

(a)  Initial  Decision  After  a  Hearing 
The  initial  decision  of  the  examiner 

becomes  the  final  Agency  decision  unless, 
within  30  days  after  receiving  the  initial 
decision,  either  party  appeals  by  mailing  or 
otherwise  furnishing  to  die  Deputy 
Administrator  written  notice  of  appeal,  with 
a  copy  to  the  opposing  party.  The  notice  of 
appeal  may  discuss  the  reasons  why  the 
party  contends  that  the  initial  decision  is 
erroneous,  subject  to  the  right  of  the  opposing 
party  to  present  a  written  response  to  the 
Deputy  Administrator  within  30  days  after 
receiving  a  copy  of  the  notice  of  appeal. 
Neither  party  may  submit  new  evidence. 

The  Deputy  Administrator  must  base  his  or 
her  decision  solely  on  the  record  of  the 
proceedings  or  those  portions  cited  by  the 
parties  to  limit  the  issue,  and  the  notice  of 
appeal  and  response.  If  the  Deputy 
Administrator  modifies  or  reverses  the  initial 
decision,  he  or  she  must  state  in  writing  why 
the  initial  decision  was  erroneous. 

(b)  Initial  Decision  Without  a  Hearing 
If  the  former  employee  did  not  request  a 

hearing,  the  initial  decision  of  the  Inspector 
General  will  become  the  final  Agency 
decision  unless  the  former  employee  submits 
a  written  notice  of  appeal  to  the  Deputy 
Administrator  within  30  days  after  receipt  of 
the  initial  decision,  with  a  copy  to  the 
Inspector  General  The  notice  of  appeal  may 
discuss  reasons  why  the  initial  decision  is 
erroneous,  subject  to  the  right  of  the 
Inspector  General  to  present  a  written 
response  to  the  Deputy  Administrator  within 
30  days  after  receiving  the  notice  of  appeal. 
The  Deputy  Administrator's  review  will  be 
based  on  an  examination  of  the  Inspector 
General's  evidence  and  any  legal  arguments 
which  the  former  employee  or  the  Inspector 
General  presents. 

11.  Exparte  Communications 
(communications  outside  the  record) 

Neither  an  examiner  nor  the  Deputy 
Administrator  will  receive  from  any  person 
any  written  or  oral  communication  outside 
the  record  about  the  merits  of  an 
administrative  enforcement  proceeding  or 
appeal.  This  does  not  apply  to  exparte 
discussions  concerning  adnunistrative 
functions  or  procedures  under  this  Appendix, 
or  to  consultations  between  the  Deputy 
Administrator  and  the  judicial  officer  or  other 
staff  member  who  assists  the  Deputy 
Administrator. 

12.  Calculating  Deadlines 

If  a  deadline  falls  on  a  Saturday,  Sunday  or 
federal  holiday,  the  next  working  day  is 
considered  the  deadline. 


13.  Administrative  Sanctions 
Whenever  a  final  determination  is  made 

that  a  former  employee  has  violated  18  U.S.C. 
207  (a),  (b)  or  (c)  as  implemented  by  5  CFR 
Part  737,  the  Deputy  Administrator  may 
impose  an  appropriate  administrative 
sanction,  which  may  include  one  or  more  of 
the  following: 

(i)  Prohibiting  the  former  employee  from 
making,  on  behalf  of  any  other  person  (except 
the  United  States)  any  formal  or  informal 
appearance  before,  or,  with  the  intent  to 
influence,  any  oral  or  written  communication 
to,  the  U.S.  Environmental  Protection  Agency 
on  any  matter  of  business  for  a  period  not  to 
exceed  5  years.  This  will  be  accomplished  by 
a  memorandum  to  all  EPA  employees 
directing  them  to  refuse  to  participate  in  any 
such  appearance  or  to  accept  any  such 
communication  during  the  restriction  period. 

(ii)  Debarring  the  former  employee 
receiving  any  EPA  contract,  grant, 
cooperative  agreement  or  loan  for  a  period  of 
up  to  3  years,  provided  that  the  violation  was 
committed  in  ffie  context  of  seeking  or 
performing  a  government  contract,  grant, 
cooperative  agreement  or  loan. 

(iii)  A  written  reprimand  with  a  copy  to  be 
placed  in  the  former  employee's  offidal 
personnel  file. 

(iv)  A  written  reprimand  without  a  copy  to 
the  former  employee's  official  persoimel  file. 

The  Deputy  Administrator  may  confer  with 
the  parties  before  deciding  upon  an 
administrative  sanction.  'Ihe  former 
employee  must  be  notified  of  any 
administrative  sanction  by  certified  mail, 
return  receipt  requested. 

14.  Confidentiality 

All  records  and  information  regarding 
administrative  enforcement  proceedings 
under  this  Appendix  will  be  kept  confidential 
and  will  not  be  disclosed  except  as  required 
by  law  or  regulation. 

15.  Judicial  Review 

Any  person  found  to  have  violated  18 
U.S.C.  207  (a),  (b)  or  (c)  as  implemented  by  5 
CFR,  Part  737,  may  seek  judicial  review  of 
this  administrative  determination. 

4.  Subpart  C  is  amended  by  revising 
§§  3.305,  3.306,  3.307  and  3.308  and 
Appendices  D,  E,  F,  G  and  H  to  read  as 
follows; 

§  3.305  Special  requirements  under  the 
Clean  Air  Act 

(a)  Notwithstanding  the  other 
provisions  of  this  part,  after  August  7, 
1978,  no  employee  who  is  not  listed  in 
Appendix  D  as  exempt  may  be 
employed  by,  serve  as  attorney  for,  act 
as  consultant  for,  or  hold  any  other 
official  or  contractual  relationship  to 
(other  than  ownership  of  stock,  bonds, 
or  other  financial  interest) — 

(1)  The  owner  or  operator  of  any 
major  stationary  somce  or  any 
stationary  source  which  is  subject  to  a 
standard  of  performance  or  emission 
standard  imder  section  111  (42  U.S.C. 
7411)  or  section  112  (42  U.S.C,  7412)  of 
the  Act; 
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(2)  Any  manufachuer  of  any  class  or 
category  of  mobile  sources  if  such 
mobile  sources  are  subject  to  regulation 
under  the  Act; 

(3)  Any  trade  or  business  association 
of  which  an  owner  or  operator  referred 
to  in  paragraph  (h)(1)  of  this  section  or  a 
mamifacturer  referred  to  in  paragraph 
(h)(2)  of  this  section  is  a  member; 

(4)  Any  organization  (whether  non¬ 
profit  or  not)  which  is  a  party  to 
litigation,  or  engaged  in  political, 
educational,  or  informational  activities, 
relating  to  air  quality. 

(b)  In  reviewing  financial  interest 
statements.  Deputy  Counselor  and  the 
Agency  Counselor  shall  consider 
whether  certain  financial  interests  of 
non-exempt  employees  may  be 
inconsistent  with  the  particular 
employee’s  position  and  duties.  In 
particular,  any  financial  interest  that 
presents  a  conflict  of  interest  or  an 
apparent  conflict  of  interest  with  an 
employee’s  duties  under  the  Act  shall  be 
resolved  under  §  3.203. 

(c)  Under  §  318(d)  of  the  Clean  Air 
Act,  any  employee  subject  to  this 
provision  who  knowingly  violates  the 
provisions  of  this  section  is  subject  to  a 
fine  of  not  more  than  $2500  or 
imprisonment  for  not  more  than  one 
year,  or  both. 

§  3.306-3.308  [Reserved.] 

Appendix  D. — Employees  Exempt  From 
Special  Requiraments  Under  the  Clean  Air 
Act 

The  positions  listed  below  have  been 
determined  to  be  of  a  non-regulatory  or  non¬ 
policymaking  natiue  imder  section  318(d)  of 
the  Clean  Air  Act  Whenever  the  title  of  a 
position  is  listed,  it  includes  any  person  who 
occupies  the  position  as  "acting”  and  any 
person  who  occupies  a  successor  position 
under  a  subsequent  reorganization. 

Exemptions: 

(1)  Ail  special  government  employees. 

(2)  Under  the  Office  of  the  Administrator. 

All  employees  except  the  Administrator, 

Deputy  Adniinistrator,  General  Counsel, 
Deputy  General  Counsel,  Associate  General 
Counsel  for  Air,  Noise  and  Radiation  and 
Director  of  the  Science  Advisory  Board. 

(3)  Under  the  Office  of  Planning  and 
Management: 

Ail  employees  except  the  Assistant 
Administrator  for  Planning  and  Management, 
Associate  Assistant  Administrator  for 
Planning  and  Management,  Deputy  Assistant 
Administrator  for  Planning  and  Evaluation 
and  the  Director  of  the  Standards  and 
Regulations  Evaluation  Division. 

(4)  Under  the  Office  of  Enforcement: 

All  employees  except  the  Assistant 

Administrator  for  Enforcement,  Deputy 
Assistant  Administrator  for  General 
Enforcement,  Director  of  the  Stationary 
Source  Enforcement  Division  and  Director  of 
the  Mobile  Source  Enforcement  Division. 

(5)  Under  the  Office  of  Air,  Noise  and 
Radiation: 


All  employees  except  the  Assistant 
Administrator  for  Air,  Noise  and  Radiation, 
Director  of  the  Office  of  Policy  Analysis, 
Director  of  the  Office  of  Transportation  and 
Land  Use  Policy,  Deputy  Assistant 
Administrator  for  Air  Quality  Planning  and 
Standards  and  Division  Directors  reporting  to 
this  official,  and  the  Deputy  Assistant 
Administrator  for  Mobile  Source  Air 
Pollution  Control  and  Division  Directors 
reporting  to  this  official. 

(6)  All  other  employees. 

Appendices  E-H  [Reserved] 

[FR  Doc.  81-1881  FUed  1-19-81;  8:45  amj 
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40  CFR  Part  52 

[A-9-FRL  1729-5] 

South  Coast  Air  Basin  Nonattainment 
Area  Plan;  Approvai  and  Promulgation 
of  impiementation  Pians 

agency:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  Final  Rulemaking. 

summary:  On  April  1, 1980  (45  FR 
21271),  the  Environmental  I^tection 
Agency  (EPA)  published  a  notice  of 
proposed  rulemaking  for  the  South 
Coast  Air  Basin  nonattainment  area 
plan  (NAP)  for  ozone,  carbon  monoxide 
(CO),  particulate  matter  (PM),  and 
nitrogen  dioxide  (NOa).  'The  April  1, 1980 
notice  proposed  to  disapprove  the  NAP 
because  the  lack  of  the  following 
constituted  major  deficiencies  with 
respect  to  Part  D  of  the  Clean  Air  Act, 
“Plan  Reguirements  for  Nonattainment 
Areas:’’ 

1.  For  ozone,  CO,  PM,  and  NOi,  new  source 
review  (NSR)  rules. 

2.  For  ozone,  rules  reflecting  reasonably 
available  control  technolocy  (RACT)  for 
certain  volatile  organic  compound  (VOC] 
sources. 

3.  For  ozone  and  CO,  legal  authority  to 
implement  an  inspection  and  maintenance  (1/ 
M)  program. 

The  State  has  submitted  the  necessary 
VOC  RACT  and  NSR  rules  and 
therefore  has  corrected  two  of  the  major 
deficiencies.  However,  the  California 
State  Legislature  has  not  provided  the 
necessary  legal  authority  to  implement 
and  enforce  em  1/M  program.  Because 
the  major  deficiency  of  the  lack  of  the  1/ 
M  program  has  not  been  corrected, 
today’s  notice  takes  final  action  to 
disapprove  the  NAP  for  ozone  and  CO. 
Further,  since  the  major  deficiency 
concerning  PM  and  NOa  has  been 
corrected  and  the  State  has  proxnded 
assurances  to  correct  the  minor 
deficiencies  in  the  NAP,  today’s  notice 
takes  final  action  to  conditionally 
approve  the  NAP  for  PM  and  NOa.  These 
actions  retain  the  prohibition  on 


construction  of  certain  major  new  or 
modified  VOC  and  CO  sources,  but 
removes  the  prohibition  for  PM  and 
oxides  of  nit^en  (NOJ  sources. 

This  notice  also  provides  a  brief 
summary  of  the  proposed  rulemaking 
notice,  describes  recent  revisions  which 
supplement  the  NAP,  discusses  public 
comments  received,  specifies  deadlines 
by  which  the  State  is  required  to  submit 
material  to  correct  minor  deficiencies  in 
the  NAP,  and  describes  EPA’s  final 
action  on  the  NAP. 

DATES:  This  action  is  effective  January 
21, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 

Louise  P.  Giersch,  Director,  Air  and 
Hazardous  Materials  Division,  215 
Fremont  Street,  San  Francisco,  CA 
94105.  Environmental  Protection 
Agency,  Region  DC,  Attn:  Douglas  Grano 
(415)  556-2938. 

A  copy  of  today’s  revision  to  the 
California  State  Implementation  Plan 
(SIP)  is  located  at:  The  Office  of  the 
Federal  Register,  1100  “L”  Street.  N.W., 
Room  8401,  Washington,  D.O  20408. 
SUPPLEMENTARY  INFORMATION: 
Background 

The  Cle€ui  Air  Act  as  amended  in 
1977,  requires  states  to  revise  their  SIPs 
for  all  areas  that  have  not  attained  the 
National  Ambient  Air  Quality  Standards 
(NAAQS).  On  July  25, 1979,  the 
Executive  Officer  of  the  California  Air 
Resources  Board  (ARB),  the  Governor’s 
official  designee,  submitted  revisions  to 
the  California  SIP  consisting  of  a  control 
strategy  and  regulations  for  the  South 
Coast  Air  Basin.  These  revisions, 
submitted  as  the  South  Ckiast  Air  Basin 
NAP.  are  intended  to  provide  for  the 
attainment  of  the  ozone,  CO,  NO*,  and 
PM  NAAQS  in  the  South  Coast  Air 
Basin. 

On  April  1, 1980  (45  FR  21271),  EPA 
published  a  notice  of  proposed 
rulemaking  for  the  South  Coast  Air 
Basin  NAP.  That  notice  provided  a 
description  of  the  NAP.  summarized  the 
applicable  C^ean  Air  Act  requirements 
into  14  criteria,  compared  the  NAP  to 
those  criteria,' and,  as  described  below, 
proposed  to  approve,  conditionally 
approve,  or  disapprove  portions  of  the 
NAP.  The  April  1, 1980  notice  should  be 
used  as  a  reference  in  reviewing  today’s 
action. 

EPA  proposed  to  approve  the 
reasonable  further  progress,  emissions 
growth,  annual  reporting,  public  and 
government  involvement,  and  public 
hearing  portions  of  the  NAP  for  ozone, 
CO,  NOs,  and  PM  because  they  were 
found  to  be  consistent  with  Part  D  of  the 
Clean  Air  Act.  EPA  also  proposed  to 
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approve  the  modeling  portion  of  the 
NAP  for  CO  and  NO2. 

EPA  proposed  to  conditionally 
approve  the  emission  inventory, 
emission  reduction  estimates, 
attainment  provision,  and  resources 
portions  of  the  NAP  for  ozone,  CO,  NO*, 
and  PM  because  they  were  found  to 
contain  minor  deficiencies  with  respect 
to  Part  D.  EPA  also  proposed  to 
conditionally  approve  die  modeling 
portion  of  the  NAP  for  ozone  and  PM. 

EPA  proposed  to  disapprove  the 
legally  adopted  measures/schedules, 
permit  program,  extension  requirements, 
and  extension  requirements  for  VOC 
RACT  portions  of  the  NAP.  EPA 
proposed  to  disapprove  these  portions 
because  the  lack  of  an  I/M  program, 

NSR  rules,  and  rules  refiecting  RACT  for 
certain  VOC  sources  constituted  major 
deficiencies  with  respect  to  Part  D.  As  a 
result  of  the  absence  of  an  I/M  program, 
NSR  rules,  and  nine  VOC  rules,  the 
April  1, 1980  notice  proposed  to 
disapprove  the  overall  South  Coast  Air 
Basin  NAP  with  respect  to  Part  D  and 
continue  the  construction  prohibition. 

After  publication  of  the  April  1, 1980 
notice,  the  State  submitted  the 
necessary  VOC  and  NSR  rules  as  SIP 
revisions.  As  a  result  of  the  State’s 
submittal  of  these  rules,  two  of  the  three 
major  deficiencies  in  the  NAP  were 
corrected. 

However,  the  California  State 
Legislature  has  failed  to  provide  the 
necessary  legal  authority  to  implement 
and  enforce  an  I/M  program.  On 
September  8, 1980  (45  FR  59180),  EPA 
published  a  rulemaking  which  proposed 
to  limit  certain  Federal  funding 
assistance  for  specific  areas  in  the  State 
of  California,  including  the  South  Coast 
Air  Basin.  This  action  was  proposed  in 
response  to  Sections  176(a)  and  316(b)  of 
the  Clean  Air  Act  because  the  State  has 
failed  to  submit  or  make  a  reasonable 
effort  to  submit  an  SIP  revision 
containing  an  I/M  program  including  the 
legal  authority  to  implement  and  enforce 
the  I/M  program.  On  December  12, 1980 
(45  FR  81746),  EPA  published  a  final 
rulemaking  on  the  ^ptember  8, 1980 
proposal.  This  rulemaking  took  action  to 
limit  certain  Federal  funding  assistance 
for  the  South  Coast  Air  Basin  and  other 
areas  in  California.  These  limitations 
apply  to  funds  provided  under  the  Clean 
Air  Act  (42  U.S.C.  7401  et  seq.),  the 
Clean  Water  Act  (33  U.S.C.  1251  et  seq.), 
and  the  Surface  Transportation  Act  (23 
U.S.C.  101  et  seq.). 

Supplemental  Revisions 

After  EPA’s  review  of  the  July  25, 1979 
submittal,  the  State  submitted  revisions 
which  correct  some  of  the  deficiencies 


noted  in  the  April  1, 1980  notice.  These 
revisions  are  discussed  below. 

New  Source  Review  - 

As  discussed  in  the  April  1, 1980 
notice,  a  legally  enforceable  NSR  rule 
was  not  induded  in  the  NAP  and  this 
constituted  a  major  defidency. 

However,  the  State  did  submit  a  draft 
NSR  rule.  EPA  reviewed  the  draft  NSR 
rule  (See  EPA’s  Evaluation  Report)  and 
concluded  that  it  contained  oiUy  minor 
deficiencies  with  respect  to  the  Part  D 
requirements.  Thus,  EPA  proposed  that 
the  permit  program  portion  of  the  NAP 
could  be  conditionally  approved  if  the 
State  submitted  an  adopted  NSR  rule 
similar  and  equivalent  to  the  draft  rule. 

On  the  dates  noted  below,  the 
Governor’s  designee  submitted  the 
following  NSR  rules  for  the  South  Coast 
Air  Quality  Management  District 
(AQMD): 

"Regulation  XIII— New  Source  Review 
Aprils,  1980: 

Rule  1301 — General 

Rule  1302 — ^Definitions 

Rule  1303 — ^Applicability  and  Analysis 

Rule  1304 — ^Exemptions  fiom  Regulation  Xlll 

Rule  1305 — Special  Permit  Provisions 

Rule  1306 — ^Emission  Calculations 

Rule  1307 — ^Emission  Offsets 

Rule  1308 — ^Eligibility  of  Emission  Offsets 

Rule  1310— Analysis,  Notice,  and  Reporting 

Rule  1311 — ^Power  Plants 

Rule  1313 — Permits  to  Operate 

August  15, 1980: 

Rule  1302 — ^Definitions 

Rule  1308— Eligibility  of  Emission  Offsets 

Section  173  of  the  Act  contains  the 
requirements  for  approval  of  a  permit 
program.  EPA  has  established  guidance 
based  on  Section  173  in:  (1)  EPA’s 
Emission  Offset  Interpretative  Ruling 
(January  16, 1979,  44 1^  3274)  and  (2) 
EPA’s  proposed  amendments  to 
regulations  for  NSR  and  the  Emission 
Offset  Interpretative  Ruling  (September 
5, 1979,  44  FR  51924). 

EPA  has  reviewed  the  South  Coast 
AQMD’s  NSR  rules  with  respect  to  both 
the  draft  NSR  rule  and  to  the  guidance 
based  on  Section  173.  The  South  Coast 
AQMD’s  NSR  rules  do  contain 
differences  from  both  the  draft  rule  and 
the  Section  173  guidance.  The  only 
significant  differences  are  as  follows: 

1.  Rule  1306,  “Emission  Calculations’’ 
does  not  count  emission  increases  up  to 
100  Ibs/day  when  the  October  8, 1976 
cutoff  date  is  used  and  it  allows 
company  records  to  be  used  in  some 
cases  to  calculate  emissions  for  offsets 
using  the  highest  three  years  of  the  past 
five  ye£ir  period. 

2.  Rule  1307,  “Emission  Offsets’’  does 
not  require  offsets  for  the  first  150  lbs/ 
day  of  emission  increases  for  VOC,  NO,, 


and  PM  and  for  the  first  750  ibs/day  for 
CO. 

An  NSR  permit  program  cannot  be 
approved  or  conditionally  approved 
with  these  deficiences,  hence  the  two 
rules  noted  above  are  being 
disapproved.  Aside  fi'om  these 
disapproved  portions,  the  South  Coast 
AQNflQ’s  NSR  rules  contains  only  minor 
deficiencies  with  respect  to  the  Section 
173  requirements,  including  the 
definitions  of  “stationary  soiurce"  and 
lowest  achievable  emission  rate  (LAER) 
(All  of  the  deficiencies  are  described  in 
EPA’s  Evaluation  Report  Addendum, 
which  is  available  at  the  Region  IX 
Office,  the  ARB,  the  South  Coast 
AQMD,  Southern  California  Association 
of  Governments  (SCAG),  and  the  EPA 
Library  in  Washington,  D.C.)  Thus,  the 
NSR  rules  being  approved  in  this  notice 
are  (1)  similar  to  the  draft  rule  in  that 
the  definitions  and  requirements  are 
substantially  the  same  and  are 
equivalent  to  the  draft  rule  in  that  they 
are  at  least  as  effective  in  meeting  the 
requirements  of  Section  173,  and  (2) 
contain  only  minor  deficiences  with 
respect  to  Action  173. 

It  should  be  noted  that  EPA  has 
published  two  final  rulemaking  notices 
on  the  September  5, 1979  proposed 
amendments  to  EPA’s  NSR  regulations 
and  the  Emission  Offset  Interpretative 
Ruling.  These  notices,  published  on  May 
13, 1980  (45  FR  31307)  and  August  7, 1980 
(45  FR  52676),  amend  EPA’s 
Interpretative  Ruling  and  set  out  new 
requirements  for  NSR  under  Section  173. 
The  State  is  required  to  comply  with  the 
August  7, 1980  requirements  by  May  7, 
1981.  In  revising  the  South  Coast 
AQMD’s  NSR  rules,  the  State/AQMD 
must  address  (1)  any  new  requirements 
in  EPA’s  amended  regulations  for  NSR 
(45  FR  31307,  May  13, 1980  and  45  FR 
52676,  August  7, 1980)  which  the  AQMD 
rules  do  not  currently  satisfy  and  (2) 
those  deficiencies  cited  in  EPA’s 
Evaluation  Report  Addendum  which  still 
apply  despite  EPA’s  new  NSR 
requirements  (contained  in  Document 
File  NAP-CA-9  at  the  EPA  Library  in 
Washington  D.C.  and  the  Region  IX 
Office). 

VOC  RACT  Rules 

As  discussed  in  the  April  1, 1980 
notice,  nine  legally  enforceable  VOC 
rules  were  not  included  in  the  NAP  and 
this  constituted  a  major  deficiency. 
However,  the  State  did  submit  model 
VOC  rules.  EPA  reviewed  these  model 
rules  and  concluded  that  they  contained 
only  minor  deficiencies  with  respect  to 
the  Part  D  requirements.  ’Thus,  ^A 
proposed  that  the  legally  enforceable 
measures/schedules  and  extension 
requirements  for  VOC  RACT  portions  of 
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the  NAP  could  be  conditionally 
approved  if  the  State  submitted  legally 
adopted  rules  which  were  similar  and 
equivalent  to  the  model  rules. 

On  the  dates  noted  below,  the  State 
submitted  the  following  VOC  rules  for 
the  South  Coast  AQMD: 

December  17, 1979: 

Rule  1108 — Cutback  Asphalt 
Rule  1108.1 — Emulsified  Asphalt 
Rule  1128 — Paper  and  Fabric  Coating 
Operations 

Rule  1107 — ^Manufactured  Metal  Products  and 
Coatings 
April  2, 1980: 

Rule  1122 — Solvent  Metal  Cleaners 
(Degreasers) 

April  23, 1980: 

Rule  464 — Wastewater  Separators 
Rule  465 — Vacuum  Producing  Devices  and 
Systems 

Rule  1123 — Rehnery  Process  Turnaround 
Rule  1125 — Can  and  Coil  Operations 

EPA  has  reviewed  each  of  these  rules 
against  both  the  applicable  model  rule 
and  Control  Teclmique  Guideline 
document  (CTG)  (See  Evaluation  Report 
Addendum).  EPA  has  concluded  that  the 
adopted  rules  (1)  are  similar  to  the 
model  rules  in  that  the  dehnitions  and 
requirements  are  substantially  the  same 
and  are  equivalent  to  the  model  rules  in 
that  they  are  at  least  as  effective  in 
meeting  RACT  and  (2)  are  consistent 
with  the  applicable  CTG.  Therefore,  all 
the  deficiencies  noted  in  the  April  1, 

1980  notice  concerning  these  rules  have 
been  corrected. 

Rule  461,  “Gasoline  Transfer  and 
Dispensing”  submitted  on  July  25, 1979 
was  proposed  to  be  conditionally 
approved  in  the  Apnl  1, 1980  notice. 
However,  in  response  to  public 
comments  (See  Public  Comment  Section, 
Criterion  14),  EPA  has  decided  that  rule 
461  is  fully  approvable.  On  February  7, 
1980  the  ARB  submitted  a  revised  rule 
461.  This  revised  rule  is  being  approved 
and  incorporated  into  the  SIP  without 
further  notice  and  comment  because  the 
revisions  to  the  rule  are  minor  (See  5 
U.S.C.  Section  553(b)(B),  Administrative 
Procedure  Act),,  Therefore,  the  minor 
deficiencies  concerning  Rule  461  has 
been  corrected. 

In  addition,  Rules  1122, 1125,  and  1128 
contain  exemptions  for  the  use  of 
methylene  chloride  and  methyl 
chloroform  (1,1,1  trichloroethane).  On 
May  16, 1980,  EPA  published  a 
clarification  of  Agency  policy 
concerning  the  control  of  methyl 
chloroform  and  methylene  chloride  in 
ozone  SDPs  (45  FR  32424).  EPA  explained 
that  it  cannot  approve  or  enforce 
controls  on  either  of  these  two 
compounds  as  part  of  a  Federally 
enforceable  ozone  SIP  because  current 


information  indicates  that  neither 
compound  is  an  ozone  precursor. 
Consequently,  EPA  is  not  disapproving 
California's  exemption  of  methyl 
chloroform  and  methylene  chloride. 

This  policy  is  in  no  way  an  expression 
of  EPA's  view  on  the  desirability  of 
controls  on  these  compounds.  States 
retain  the  authority  to  control  these 
compounds  imder  the  authority  reserved 
to  them  in  Section  116  of  the  Clean  Air 
Act.  However,  State  officials  and 
sources  should  be  advised  that  there  is  a 
strong  possibility  of  future  regulatory 
action  by  EPA  to  control  emissions  of 
these  two  compounds  (See  Proposed 
New  Source  Performance  Standards  for 
Organic  Solvent  Cleaners,  45  FR  39766, 
June  11, 1980). 

California  Environmental  Quality  Act 
(CEQAJ 

The  April  1, 1980  notice  proposed  to 
conditionally  approve  the  NAP  based 
upon  the  submittal  of  those  portions  of 
CEQA  that  relate  to  the  requirement 
providing  for  an  analysis  of  alternatives 
for  new  sources  which  demonstrates 
that  the  benefits  of  the  source  outweigh 
the  environmental  costs  (Section 
172(b)(ll)(A)  of  the  Clean  Air  Act). 

On  October  20, 1980,  the  State 
submitted  the  following  portions  of 
CEQA: 

Sections  2100;  21001;  21002;  21002.1; 
21061;  21063;  21065;  21080.1;  21080.4(a); 
21080.5  (a),  (b),  (c)  and  (d);  21081;  21082; 
21100;  21104;  21151;  21153;  and  21160. 

These  portions  of  CEQA  require  all 
“State  agencies,  boards,  and 
commissions”  to  certify  the  completion 
of  an  environmental  impact  report  (EIR) 
on  any  project  "which  may  have  a 
significant  effect  on  the  environment.” 
The  EIR  shall  include  “a  detailed 
statement”  setting  forth,  among  other 
things,  “alternatives  to  the  proposed 
action.”  In  order  to  approve  a  project 
under  CEQA,  the  agency  must  find 
either  (1)  that  changes  have  been 
required  in  the  project  “which  mitigate 
or  void  the  significant  enviroiunental 
effects  thereof  as  identified  in  the 
completed  environmental  impact  report” 
or  (2)  that  “(Sjpecific  economic,  social, 
or  other  considerations  make  infeasible 
mitigation  measures  or  project 
alternatives  identified  in  the 
environmental  inipact  report. 

EPA  has  determined  that  these 
portions  of  CEQA  satisfy  the 
requirements  of  Section  172(b)(ll](A)  of 
the  Clean  Air  Act  and  therefore  tfos 
minor  deficiency  has  been  corrected. 


Public  Comments 

Comments  Specific  to  the  South  Coast 
Air  Basin  NAP 

During  the  public  comment  period, 

EPA  received  numerous  comments.  The 
comments  received  were  both  general 
comments  and  comments  related  to 
EPA's  criteria  for  approval  which  are 
described  in  the  April  1, 1980  notice.  In 
response  to  these  comments,  EPA  has 
revised  certain  proposed  actions.  Each 
of  the  points  raised  by  the  commenters 
and  EPA's  responses  fcdlow. 

/.  General  Comments 

Comment  The  ARB,  SCAG,  and  the 
South  Coast  AQMD  believe  that  EPA 
should  modify  the  proposed  conditions 
of  approval  because  they  will  require 
them  to  take  several  actions  that  will 
impair  their  ability  to  develop  an 
acceptable  1982  NAP. 

Response:  Because  the  South  Coast 
Air  Basin  NAP  did  not  satisfy  all  of  the 
Part  D  requirements  for  the  1979  NAP, 
EPA  cannot  approve  it  However,  EPA 
believes  that  most  of  the  materials  that 
will  be  required  to  satisfy  the  conditions 
of  approval  are  also  necessary  steps 
directed  toward  developing  the  1982 
NAP.  Therefore,  correcting  the  minor 
deficiencies  should  not  significantly 
impair  the  development  of  the  1982  NAP. 

Comment  The  South  Coast  AQMD 
and  SCAG  commented  that  EPA's 
proposed  dates  for  satisfying  the 
conditions  of  approval  should  be  revised 
as  follows:  (1)  foe  minimum  deadline 
should  be  90  days  after  foe  final 
rulemaking  is  published,  (2)  foe  January, 
1981  proposed  deadline  should  be  set  at 
six  monfos  after  foe  final  rulemaking  is 
published,  and  (3)  foe  June  and  July  1981 
proposed  deadlines  should  be  set  at  one 
year  after  foe  final  rulemaking  is 
published.  The  Federal  Highway 
Administration  (FHWA)  commented 
that  foe  dates  of  May  1, 1980  are  almost 
impossible  to  meet  because  foe  proposal 
was  published  on  April  1, 1980,  and  that 
foe  dates  should  be  tied  to  ongoing  work 
specified  in  foe  Overall  Work  Program 
(OWP). 

Response:  EPA  is  revising  foe  dates  as 
recommended  by  foe  South  Coast 
AQMD,  SCAG,  and  foe  ARB.  However, 
EPA  is  extending  certain  dates 
recommended  by  these  agencies  so  that 
there  will  be  fewer  deadlines.  EPA  is 
also  making  foe  dates  consistent  with 
foe  OWP,  where  possible. 

Comment  The  Western  Oil  and  Gas 
Association  (WOGA)  commented  that 
EPA  should  make  every  effort  to  allow 
State  and  local  governments  maximum 
flexibility  in  developing  NAPs.  WOGA 
further  commented  that  EPA  should  not 
scrutinize  foe  NAPs  by  a  point-by-point 
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review,  but  should  look  at  the  NAP  as  a 
whole  when  determining  compliance 
with  the  Clean  Air  Act. 

Response:  Throughout  the  NAP 
development  process,  EPA  has 
encouraged  State  and  local  governments 
to  initiate,  study,  develop,  and  adopt  an 
attainment  plan  which  reflects  the 
imique  characteristics  of  each 
nonattainment  area.  While  the  Clean 
Air  Act  allows  for  State  and  local 
governments  to  use  unique  approaches 
in  satisfying  NAP  requirements,  EPA 
does  not  have  the  flexibility  to  “trade¬ 
off*  any  of  these  requirements,  because 
they  all  must  be  satisfied. 

Comment;  WOGA  requested  that  EPA 
extend  the  public  comment  period. 

Response:  Prior  to  the  May  1, 1980 
deadline,  the  Regional  Office  contacted 
WOGA  and  informed  them  that  all 
comments  would  be  accepted  until  May 
16, 1980.  All  the  comments  made  during 
this  period  have  been  incorporated  into 
this  notice. 

Comment-  The  Southern  California 
Edison  Company  requested  that  a  public 
hearing  be  held  to  provide  a  full 
examination  of  the  actions  taken  by  the 
ARB  in  submitting  the  NAP. 

Response:  A  public  hearing  was  held 
in  January  1979,  when  the  NAP  was 
adopted  by  the  South  Coast  AQMD  and 
SCAG.  The  ARB  held  public  hearings  on 
April  26,  27,  and  28, 1979.  The  NAP  was 
adopted  by  the  Board  at  a  public  hearing 
held  on  May  10, 1979.  As  a  result,  EPA 
believes  that  there  has  been  adequate 
opportunity  to  oredly  comment  on  the 
NAP  and  that  the  requirements  of 
Section  172(b)  and  40  CFR  51.4  have 
been  met 

Comment:  The  Urban  Mass 
Transportation  Administration  (UMTA) 
commented  that  sub-regional  plans  (i.e., 
air  quality  plans  prepared  by  a  County) 
were  apparently  prepared  by  the  four 
counties  in  the  South  Coast  Air  Basin 
and  the  City  of  Los  Angeles,  but  were 
not  made  available  for  review  nor 
effectively  summarized  in  the  NAP. 

They  further  commented  that  they  must 
review  these  plans  in  order  to  provide 
informed  comments  on  the  NAP  and  its 
implications. 

Response:  EPA  did  not  receive  these 
plans  with  the  NAP  for  the  South  Coast 
Air  Basin.  Therefore,  these  plans  cannot 
be  considered  in  EPA's  evaluation  of  the 
NAP. 

II.  Comments  on  EPA 's  Criteria  For 
Approval 

1.  Emission  Inventory 

Comment-  The  ARB  stated  that  they 
disagreed  with  EPA’s  proposed 
conditions  of  approval  wUch  required 
that  certain  revisions  be  made  to  the 
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CO,  NO,  and  PM  emission  inventories. 
The  ARB  stated  that  they  are  developing 
appropriate  1979  base  year  emission 
inventories  for  CO,  NO,  and  PM.  The 
South  Coast  AQMD  and  SCAG  agreed 
with  EPA’s  proposed  conditions. 

Response:  The  1979  base  year 
emission  inventories  will  satisfy  the 
proposed  conditions  of  approval 
concerning  the  submittal  of  an  annual 
NO,  inventory,  winter  inventory  for  CO, 
and  an  inventory  for  PM  which  includes 
non-traditional  emission  sources. 

Comment’  The  South  Coast  AQMD, 
SCAG,  and  the  ARB  commented  that 
Tables  VI-1  and  VII-12  presented 
emission  inventories  that  only  include 
emissions  fi'om  the  South  Coast  Air 
Basin.  The  South  Coast  AQMD  and 
SCAG  also  stated  that  no  additional 
work  should  be  done  on  the  inventories 
in  the  1979  NAP  and  that  the  conditions 
of  approval  concerning  these  inventories 
should  be  deleted.  The  ARB,  however, 
also  commented  that  they  would  submit 
an  inventory  that  does  not  include 
emissions  fi'om  Ventura  County. 

Response:  While  it  appears  tiiat 
Tables  V-1  and  Vn-12  included 
emissions  from  Ventura  Coimty,  the 
1979  base  year  inventories  that  vnll  be 
submitted  (see  previous  comment)  can 
satisfy  this  condition  of  approval  if  the 
emissions  from  the  South  Coast  Air 
Basin  are  specifically  delineated. 

Comment:  WOGA  commented  that 
emissions  from  tankers  and  outer 
continental  shelf  (OCS)  facilities  should 
not  be  included  in  the  emission 
inventories  as  proposed  by  EPA. 

Response;  EPA  believes  that 
emissions  from  OCS  activities  should  be 
included  in  the  inventories  to  improve 
the  accuracy  of  the  air  quality  analyses 
that  will  be  conducted  in  the  future. 

2.  Modeling 

Comment:  The  ARB  stated  that  the 
documentation  and  procedures  needed 
to  satisfy  EPA’s  proposed  condition  of 
approval  regarding  ozone  modeling  is 
contained  in  the  public  hearing  record. 

Response:  EPA  has  reviewed  the 
information  contained  in  the  hearing 
record  and  concluded  that  it  supports 
the  hydrocarbon  emission  reduction 
estimate.  EPA  is  therefore  deleting  this 
condition  of  approval. 

Comment:  The  ARB  commented  that 
they  will  submit  a  revised  modeling 
analysis  for  PM  to  satisfy  EPA’s 
proposed  condition  of  approval 
concerning  PM  modeling.  'The  South 
Coast  AQMD  and  SCAG  agreed  with 
the  proposed  condition,  but  requested 
clarification  from  EPA  on  the  input  data 
required. 

Response:  As  noted  in  the  April  1, 

1980  notice,  an  inventory  which  includes 


non-traditional  source  categories  is 
necessary  to  use  as  input  to  the  air 
quality  model  for  PM.  EPA  has 
published  many  technical  reports  which 
provide  emisson  factors  for  non- 
traditional  sources.  Each  factor  specifies 
the  input  data  needed  for  its  emission 
calculation.  With  regard  to  secondary 
aerosols,  emission  inventories  of  the 
precursor  pollutant  emitting  source 
categories  need  to  be  developed  and 
used  in  the  modeling.  The  simplest 
approach  would  be  to  assume  that  each 
precursor  source  contributes  secondary 
aerosol  to  each  downwind  monitor  in 
direct  proportion  to  the  level  of 
secondary  aerosol  determined  to  be  in 
the  total  suspended  particulate  (TSP) 
sample.  Emission  factors  for  each 
precursor  source  are  also  available  in 
published  EPA  technical  documents. 

Comment:  FHWA  stated  that  the  air 
quality  base  year  in  the  modeling 
analyses  must  be  consistent  with  the 
emissions  inventory  base  yeair. 

Response:  Air  quality  concentrations 
are  directly  related  to  meteorological 
conditions  as  well  as  to  the  emission 
inventory.  While  meteorological 
conditions  can  vary  considerably  fi'om 
year  to  year,  the  emission  inventory  is 
relatively  stable.  In  order  to  account  for 
this  meteorological  vauiability,  it  is  not 
always  appropriate  to  use  the  same 
base  year  air  quality  data  and  emission 
inventory  data. 

Comment:  FHWA  believes  that  it  is 
not  reasonable  to  require  a  state  to 
submit  a  photochemical  modeling 
analysis  in  the  1979  NAP.  FHWA  further 
commented  that  EPA  should  modify  its 
statement  concerning  the  State’s  use  of 
an  accurate  photochemical  model  to 
assess  the  relationship  between  ozone 
and  NO,. 

Responses:  EPA  did  not  require  the 
State  to  submit  a  photochemical 
modeling  analysis  in  the  1979  NAP. 
However,  in  the  South  Coast  Air  Basin, 
reductions  in  NO,  emissions  are  needed 
to  attain  the  NO,  NAAQS.  Since  NO, 
emissions  also  affect  ozone 
concentrations,  EPA  Region  IX  feels  that 
a  photochemical  model  is  necessary  to 
assess  the  relationship  of  VOC  to  NO, 
in  ozone  formation,  and  to  evaluate  the 
effectiveness  of  varying  degrees  of  VOC 
and  NO,  controls. 

3.  Emission  Reduction  Estimates 

Comment:  The  ARB,  South  Coast 
AQMD,  and  SCAG  commented  that  they 
will  submit  revised  emission  reduction 
estimates  for  the  pre-1982  stationary 
source  and  transportation  control 
measures  and  thereby  satisfy  EPA’s 
proposed  condition  of  approval 
concerning  emission  reduction 
estimates. 
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Response:  EPA  believes  that  the 
ARB’s  submittal  of  the  emission 
reduction  estimates  for  the  pre-1982 
control  measures  will  satisfy  this 
proposed  condition  of  approval. 

Comment:  The  Southern  California 
Edison  Company  believes  that  the  NO* 
control  strategy  is  misdirected.  They 
believe  that  emphasis  should  be  placed 
on  controlling  emissions  from  motor 
vehicles,  rather  than  stationary  sources, 
because  they  are  the  primary  source  of 
NOz  emissions  in  the  South  Coast  Air 
Basin.  The  City  of  Newport  Beach 
commented  that  the  control  of  NO. 
emissions  from  stationary  sources  is 
inadequate. 

Response:  As  discussed  in  the  April  1, 
1980  notice  and  in  today's  notice,  further 
air  quality  and  emission  reduction 
control  strategy  analyses  are  required  as 
conditions  of  approval.  These  analyses 
will  help  identify  the  most  effective 
control  strategy  for  attaining  the  NOa 
and  ozone  NAAQS. 

Comment:  The  Southern  California 
Edison  Company  commented  that  Rule 
475.1,  “Controlling  Emissions  of  Oxides 
of  Nitrogen  from  Electric  Power 
Generating  Equipment”  (submitted  to 
EPA  as  Rule  1135.1)  does  not  accurately 
reflect  LAER  nor  best  available  control 
technology  (BACT). 

Response:  The  ARB  has  rescinded 
Rule  1135.1.  Therefore,  EPA  cannot 
evaluate  this  rule.  However.  EPA  cannot 
disapiH'ove  a  rule  because  it  is  too 
stringent  (See  Section  116  of  the  Clean 
Air  Act),  and  LAER  and  BACT  refers  to 
NSR  and  prevention  of  significant 
deterioration  (PSD)  provisions, 
respectively,  while  Rule  1135.1  is  a  rule 
for  existing  sources. 

Comment:  UMTA  commented  that  the 
baseline  data  in  the  NAP  reflect  regional 
growth  factors  between  20%-35%,  while 
the  baseline  transit  system  is  projected 
to  remain  at  the  current  level.  Uh^A 
feels  that  this  constitutes  a  decrease  in 
the  level  of  transit  service  in  view  of  the 
significant  growth  forecast.  UMTA 
believes  that  the  baseline  assumption 
for  transit  should  reflect  service 
improvements  between  a  "do  nothing" 
situation  and  full  RTP  implementation. 

Response:  EPA  agrees  that  the 
baseline  assumption  may  not  be 
appropriate.  However,  the  assumption 
will  be  corrected  in  the  1982  NAP,  which 
will  discuss  how  the  State  and  local 
agencies  will  use  Federal,  State,  and 
local  funds  to  implement  public 
transportation  programs  to  meet  basic 
transportation  needs. 

Comment:  UMTA  stated  that  there 
was  little  documentation  for  control 
tactic  H-13,  ‘Trip  Reduction  Programs." 
UMTA  further  commented  that  they  do 


not  believe  that  this  control  tactic  can 
reduce  VMT  by  5.8  percent 

Response:  EPA  has  accepted  this 
estimate  for  initial  planning  purposes, 
recognizing  that  a  limited  amount  of 
data  exist  to  make  such  an  estimate. 
While  EPA  is  approving  this  estimate,  it 
should  be  noted  that  the  Annual  Reports 
submitted  to  EPA  each  year  by  the  State 
will  include  verification  of  emission 
reductions  by  monitoring  of 
transportation  control  measures  and 
updated  emission  reduction  estimates 
for  the  transportation  control  measures. 

4.  Attainment  Provision 

Comment:  The  ARB  commented  that 
the  condition  of  approval  concerning  the 
inclusion  of  emissions  from  planned 
highway  and  freeway  projects  in  the 
baseline  inventory  should  be  deleted  for 
two  reasons.  First,  it  is  not  the  intent  of 
the  State  to  preempt,  preclude,  or 
circumvent  the  federal  process  for 
determining  consistency  between  the 
SIP  and  these  projects.  The 
identification  and  inclusion  of  these 
projects  in  the  baseline  inventory  was  to 
provide  an  estimate  of  the  potential 
emissions  which  may  require  mitigation. 
Second,  most  of  these  projects  have 
already  moved  through  the  federal 
approval  process  and  have  already  been 
determined  by  FHWA  to  be  consistent 
with  the  SIP. 

SCAG  and  the  Orange  County 
Chapter  of  the  Building  Industry 
Association  of  Southern  California,  Inc. 
commented  that  EPA  should  agree  that 
the  baseline  inventory  documents  SIP 
conformance  for  four  reasons.  First,  the 
inclusion  of  these  projects  in  the 
baseline  inventory  was  an  attempt  to 
account  for  both  mobility  and  air  quality 
needs.  Second,  the  emissions  from  these 
projects  were  mitigated  by  the  control 
measures  in  the  NAP  and  are  therefore 
consistent  with  the  SIP.  Third,  EPA  staff 
has  misinterpreted  the  status  of  the 
projects  in  that  these  measures  are  not 
placed  in  the  same  priority  category  as 
the  transportation  control  measures. 
Fourth,  their  inclusion  in  the  baseline 
inventory  has  removed  SIP  conformance 
as  an  issue  that  will  unnecessarily  block 
the  implementation  of  these  projects. 
FHWA  commented  that  the  air  quality 
analyses  included  these  projects  and 
therefore  their  air  quality  impacts  were 
considered.  FHWA  further  commented 
that  if  the  air  quality  analyses  are  found 
to  be  inadequate,  they  should  be  done 
over  in  the  1982  SIP  revision. 

Response:  EPA  agrees  with  the  ARB 
in  that  the  inclusion  of  these  projects  in 
the  baseline  inventory  does  not  remove 
demonstration  of  SIP  conformance  as  a 
necessary  requirement.  Therefore,  based 
upon  the  ARB’s  clarification,  EPA  is 


deleting  this  condition  of  approvaL 
Since  the  NAP  does  not  demonstrate 
attainment,  the  claim  that  emissions 
from  these  projects  have  been  mitigated 
is  not  acceptable.  While  EPA  is  deleting 
this  as  a  condition  of  approval,  a 
demonstration  of  SIP  conformance 
remains  a  requirement  for  approval  of 
any  transportation  project,  program,  or 
plan. 

Comment:  SCAG  disagreed  with 
EPA’s  statement  that  the  NAP  does  not 
demonstrate  a  commitment  to  an 
emission  reduction  target  for  the 
transportation  sector.  SCAG  stated  that 
an  emission  reduction  target  is 
committed  to  in  the  NAP.  The  emission 
reduction  target  is  the  sum  of  all  the 
adopted  transportation  control  measures 
shown  in  Chapter  DC  SCAG  also  stated 
"that  the  local  commitment  is  identified 
in  Chapter  I. 

Response:  EPA  disagrees  in  that  the 
NAP  does  not  demonstrate  attainment 
Without  such  a  demonstration,  an 
acceptable  target  cannot  be  provided. 

Comment:  Ifre  ARB  commented  that 
the  proposed  condition  of  approval 
concerning  the  selection  of  a  design 
value  for  PM  should  be  deleted  because 
additional  study  was  necessary  before 
either  the  annual  geometric  mean 
(AGM)  or  the  24-hour  NAAQS  could  be 
projected  to  be  attained. 

llie  South  Coast  AQMD  disagreed 
with  this  proposed  condition  of  approval 
for  three  reasons.  First,  the  Friedlander/ 
Trijonis  modified  rollback  model  wdiich 
was  used  in  the  NAP,  can  only  estimate 
reductions  to  meet  the  ACM  NAAQS. 
Second,  a  simple  linear  rollback  mc^el 
is  not  appropriate  for  the  South  Coast 
Air  Basin  because  a  major  portion  of  the 
PM  concentration  is  aerosol.  Third,  there 
are  no  other  PM  air  quality  models  that 
are  valid  or  appropriate  for  the  South 
Coast  Air  Basin. 

Response:  The  selection  of  a  design 
value  does  affect  the  projected 
attainment  date,  but  only  to  the  extent 
that  it  provides  the  means  from  which  to 
calculate  a  first-order  approximation  for 
an  emission  reduction  goal.  It  makes 
little  difference  whether  a  quantifiable 
amount  of  air  quality  improvement  is 
achieved  by  eliminatingjthe  directly 
contributing  PM  or  by  eliminating  a 
percentage  of  the  precursor  pollutant  in 
proportion  to  the  desired  aerosol  air 
quality  improvement.  In  response  to  the 
South  Coast  AQMD’s  rationale:  (1)  the 
model  used  in  the  NAP  is  not  an  EPA 
approved  model  and  any  limitations 
inherent  in  its  use  are  solely  the 
responsibility  of  the  user,  (2)  simple 
linear  rollback  can  be  adapted  to  TSP 
situations  involving  aerosol  and  (3)  EPA 
does  not  agree  that  "no  other  air  quality 
models  are  valid  or  appropriate  .  . 
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other  models  are  appropriate  for  use 
and  valid  to  varying  degrees  of  accuracy 
within  certain  limitations. 

Comment:  The  ARB  commented  that 
the  proposed  condition  of  approval 
regarding  the  submittal  of  a  schedule 
and  work  program  to  study 
nontraditional  control  measures  and  a 
revised  modeling  work  program  for  PM 
should  be  deleted  in  the  final 
rulemaking  notice.  The  ARB  believes 
that  this  condition  of  approval  should  be 
deleted  because  they  committed  to 
study  and  adopt  all  measures  found  to 
be  reasonably  available  and  effective  in 
reducing  emissions  from  sources  of 
precursors  of  secondary  particulates. 

The  ARB  also  provided  a  schedule  that 
identifies  the  measures  that  will  be 
studied  and  the  time  fi'ame,  and  stated 
that  they  are  developing  a  work  plan 
that  identifies  the  elements  that  will  be 
submitted  as  part  of  the  December  1981 
SIP  revision  that  will  demonstrate 
attainment  of  the  PM  NAAQS. 

Response:  EPA  disagrees  and  feels 
that  a  schedule  and  work  program  must 
be  submitted.  Further,  EPA  has 
determined  that  the  schedule  which 
identifies  the  non-traditional  control 
measures  that  will  be  studied  is  ' 
adequate.  However,  the  schedule  must 
be  submitted  as  an  SIP  revision. 
Therefore,  to  satisfy  this  condition  of 
approval,  the  State  must  submit  as  an 
SIP  revision  the  schedule  and  a  revised 
modeling  work  program  for  PM. 

Comment:  The  ARB  commented  that 
the  date  for  submitting  the  material  to 
satisfy  the  condition  of  approval 
regar^ng  the  estimation  of  the  emission 
reduction  needed  to  attain  the  NOi 
NAAQS  should  be  extended  at  least  60 
days  beyond  the  final  rulemaking  notice. 
The  South  Coast  AQMD  commented 
that  the  material  to  satisfy  this  condition 
of  approval  should  be  submitted  with 
the  draft  1982  NAP. 

Response:  EPA  has  revised  the 
deadline  to  May  20, 1981. 

5.  Reasonable  Further  Progress 

Comment:  The  ARB  commented  that 
EPA  should  modify  its  comment  on  the 
annual  reports  because  EPA/ ARB 
guidance  has  been  provided  to  the  local 
agencies. 

Response:  The  comment  was  modified 
in  a  letter  dated  February  29, 1980.  Tliis 
letter  transmitted  EPA’s  and  the  ARB’s 
guidance  on  what  is  required  to  be 
contained  in  the  Annual  Reports  to  the 
South  Coast  AQMD  and  SCAG. 

Comment:  SCAG  agreed  with  EPA’s 
comments  concerning  the  concept  of  a 
traq^portation  monitoring  program,  but 
indicated  that  the  date  for  a  system  to 
be  in  place  should  be  submitted  as  part 
of  the  1982  Annual  Report. 


Response:  Although  this  is  not  a 
condition  of  approval,  EPA  policy 
requires  that  &e  transportation 
monitoring  program  be  in  place  by  1980 
as  a  basis  for  emission  reduction  credit 
and  that  the  program  be  discussed  in  the 
1980  Annual  Report. 

Comment’  SCAG  and  the  Orange 
County  Chapter  of  the  Building  Industry 
Association  of  Southern  California,  Inc. 
commented  that  EPA  should  employ  the 
criteria  contained  in  the  ARB  resolution 
(79-27)  for  reviewing  wastewater 
treatment  facilities  and  not  continue 
individual  project  review. 

Response:  Until  the  details  of  the  air 
quality  and  water  quality  integration 
policy  are  reviewed  and  committed  to 
by  the  implementing  agencies  and 
approved  by  EPA  after  public  notice  and 
review,  the  requirements  of  RFP 
concerning  wastewater  treatment 
facilities  must  be  satisfied  by  individual 
project  review.  In  addition,  ^A’s  policy 
on  Section  316  of  the  Clean  Air  Act  was 
published  on  August  11, 1980  (45  FR 
53382).  This  policy  must  also  be 
followed  in  reviewing  wastewater 
treatment  facilities. 

Comment:  The  South  Coast  AQMD 
commented  that  the  proposed  condition 
of  approval  requiring  the  submittal  of  a 
refined  RFP  assessment  for  non¬ 
traditional  PM  control  measures  should 
be  deleted  in  the  fiinal  rulemaking 
notice.  *1116  South  Coast  AQMD  further 
commented  that  this  information  should 
be  submitted  in  the  draft  1982  NAP 
because  no  new  information  is  currently 
available. 

Response:  This  was  not  a  condition  of 
approval  in  the  April  1, 1980  notice. 
However,  based  on  the  work  being 
accomplished  under  the  condition  of 
approval  in  Criterion  4,  “Attainment 
Provision,"  EPA  feels  that  the  next 
Annual  Report  must  include  a  refined 
assessment  of  reasonable  further 
progress  for  the  non-traditional 
control  measures. 

6,  Legally  Adopted  Measures 

Comment:  The  ARB  commented  that 
all  the  applicable  CTG  Group  I  rules 
have  been  submitted  as  SEP  revisions 
and  therefore  the  major  deficiency 
concerning  the  submittal  of  these  rules 
has  been  corrected. 

Response:  EPA  agrees  and  a 
discussion  of  these  rules  is  contained  in 
the  April  1, 1980  notibe.  Supplemental 
Revisions  section  of  this  notice,  and  in 
EPA’s  Evaluation  Report  Addendum. 

Comment:  The  ARB  commented  that 
EPA  should  structure  its  final 
rulemaking  action  such  that  the  major 
deficiency  is  based  solely  on  the  failure 
of  the  State  to  submit  evidence  of  legal 
authority  to  implement  an  1/M  program 


and,  upon  correction  of  the  major 
deficiency,  the  NAP  could  be 
automatically  conditionally  approved. 

Response:  EPA  agrees  that  the  only 
major  deficiency  remaining  in  the  South 
Coast  Air  Basin  NAP  is  the  lack  of  legal 
authority  to  implement  an  I/M  program. 
However,  EPA  believes  that  there  must 
be  an  opportunity  for  public  comment  on 
the  adequacy  with  respect  to  Part  D  of 
any  I/M  program  authorized  by  the 
State  before  the  NAP  can  be 
conditionally  approved.  Thus,  the  NAP 
cannot  be  automatically  conditionally 
approved  upon  correction  of  the  major 
deficiency. 

Comment:  The  Sierra  Club 
commented  that  the  South  Coast  Air 
Basin  NAP  should  not  be  approved  until 
the  legal  authority  to  implement  an  I/M 
program  has  been  provided  by  the  State 
Legislature. 

Response:  EPA  agrees. 

Comment’  WOGA  believes  that 
applying  the  construction  prohibition  to 
major  sources  which  totally  offset  any 
emission  increases  goes  beyond  the 
requirements  of  the  Act. 

Response:  This  comment  pertains  to 
the  question  of  which  “soiu'ces”  should 
be  subject  to  the  construction 
moratorium.  This  issue  is  addressed  by 
EPA’s  regulations  promulgated  on 
August  7, 1980  (45  FR  52675),  which 
define  “source"  for  the  purposes  of  the 
moratorium.  Under  those  regulations, 
onfy  significant  net  increases  in 
emissions  at  a  major  source  are  covered 
by  the  moratorium.  “Source”  is  defined 
as  both  an  entire  plant  and  a  piece  of 
process  equipment.  WOGA  argues  that 
EPA  should  look  only  at  the  entire  plant. 
WOGA’s  comments  therefore  really  go 
to  EPA’s  August  7  rulemaking  and  not  to 
EPA’s  proposal  on  the  South  Coast  Air 
Basin  NAP.  In  fact,  similar  comments 
were  submitted  when  EPA  proposed  its 
definition  of  source  on  September  5, 

1979  (44  FR  51924).  EPA’s  rationale  for 
its  definition  and  its  response  to 
comments  can  be  found  at  45  FR  52696- 
98. 

Comment:  SCAG  commented  that 
they  will  continue  to  seek  the  general 
commitments  from  the  responsible  local 
jurisdictions  to  implement  the  six 
transportation  control  measures  that  are 
identified  in  the  NAP  to  satisfy  EPA’s 
proposed  condition  of  approval 
concerning  the  State’s  submittal  of  these 
commitments  and  schedules.  SCAG 
further  commented  that  the  submittal  of 
these  commitments  should  be  part  of  an 
ongoing  Aimual  Reporting  process. 
SCAG  also  stated  fiiat  EPA  must 
recognize  the  limits  on  local 
governments  for  providing  legally 
enforceable  schedules  for  an  extended 
period. 
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Response:  EPA  feels  that  policy  level 
commitments  and  schedules  for 
implementation  from  the  agencies  and 
local  jurisdictions  responsible  for 
implementing  the  six  transportation 
control  measures  identified  in  the  1979 
NAP  must  be  submitted  as  SIP  revisions 
to  satisfy  this  condition  of  approval. 

Comment:  The  South  Coast  AQMD 
and  the  ARB  agreed  with  EPA’s 
proposed  condition  of  approval 
regarding  the  submittal  of  a  schedule 
which  identifies  the  dates  that  the  non- 
CTG  stationary  source  hydrocarbon 
control  measures  will  be  adopted  and 
submitted  to  EPA.  The  South  Coast 
AQMD  and  the  ARB  also  commented 
that  these  measiu-es  will  be  adopted  in 
accordance  with  the  State-wide  rule 
development  schedule  submitted  to  EPA 
with  their  public  comments.  The  ARB 
also  stated  that  this  proposed  condition 
of  approval  should  be  modified  to  (1) 
reflect  that  the  schedules  have  been 
provided  for  most  measures  and  (2) 
identify  specifically  the  measures  which 
EPA  considers  to  have  inadequate 
schedules. 

Response:  Because  the  State 
requested  an  extension  of  the 
attainment  date  to  December  31, 1987, 
EPA  feels  that  the  schedule  that  was 
submitted  satisfies  this  condition  of 
approval.  Therefore,  the  submittal  of  the 
schedule  by  the  ARB  satisfies  the  Part  D 
requirements  and  the  proposed 
condition  of  approval  is  being  deleted. 

Comment  The  ARB  commented  that 
they  are  working  with  SCAG  and  the 
other  transportation  cigencies  to  obtain 
the  necessary  commitments  to  evaluate 
and  implement  the  transportation 
control  measures  contained  in  Section 
108(f]  of  the  Act  that  were  not  adopted 
in  the  1979  NAP.  SCAG  commented  that 
the  Executive  Committee  and  the  South 
Coast  AQMD  Board  committed  to 
implement  reasonably  available  control 
measures  by  1982  and  to  study  other 
measures  for  implementation  after  1982. 
SCAG  also  commented  that  they  cannot 
obtain  commitments  to  implement 
further  study  measures  as  required  by 
EPA  until  these  measures  are  found  to 
be  “reasonable.” 

Response:  EPA  agrees  that 
commitments  for  the  further  study 
measures  should  not  be  submitted  at 
this  time.  The  commitments  and 
schedules  for  implementation  must  be 
submitted  with  the  1982  NAP  for  all 
measures  found  to  be  reasonably 
available  between  1979  and  1982. 
Therefore,  the  condition  of  approval 
concerning  the  submittal  of 
commitments  to  implement  the  further 
study  measures  is  being  deleted. 

Comment  The  ARB  commented  that 
the  condition  of  approval  regarding  the 


submittal  of  a  schedule  to  study  non- 
traditional  and  secondary  particulate 
control  measures  should  be  modified  to 
(1)  reflect  that  the  schedules  have  been 
provided  for  most  measiures  and  (2) 
identify  specifically  which  measures 
EPA  considers  to  have  inadequate 
schedules.  The  South  Coast  AQMD 
provided  a  schedule  which  identifies  the 
dates  by  which  the  non-traditional 
control  measures  will  be  adopted.  The 
South  Coast  AQMD  also  commented 
that  additional  measures  will  be 
adopted  in  accordance  with  the  State¬ 
wide  rule  development  schedule. 

Response:  EPA  agrees  that  the 
schedule  was  provided  by  the  ARB 
along  with  its  comments  on  the  April  1, 
1980  notice.  EPA  has  determined  that 
this  schedule  will  satisfy  this  condition 
of  approval  if  it  is  submitted  as  an  SIP 
revision. 

Comment  The  ARB  commented  that 
EPA’s  proposed  condition  of  approval 
regarding  the  specific  schedules  for  rule 
development  and  adoption  of  the  NO, 
control  measures  should  be  deleted  for 
several  reasons.  First.  Rule  1135.1, 
"Controlling  Emissions  of  Oxides  of 
Nitrogen  firom  Electric  Power  Generating 
Equipment”  submitted  to  EPA  in  April, 
1980  will  reduce  NO,  emissions  from 
power  plants  by  approximately  90%. 
Second,  schedules  for  the  study  of 
additional  NO,  control  measures  have 
been  established  as  part  of  the  State¬ 
wide  nile  development  schedule.  Third, 
Table  18-3  of  the  NAP  contains  several 
measures  identified  for  further  study. 
Fourth,  the  ARB  has  committed  to 
submit  an  SIP  revision  in  1961  that  will 
demonstrate  attainment  of  the  NO* 
NAAQS  by  December  31, 1982.  • 

Response:  EPA  agrees  that  the 
schedule  was  provided  by  the  ARB 
along  with  its  comments  on  the  April  1. 
1980  notice.  EPA  has  reviewed  this 
schedule  and  has  determined  that  it  is 
adequate.  However,  it  must  be 
submitted  as  an  SEP  revision  to  satisfy 
this  condition  of  approval.  Further,  the 
ARB  has  requested  EPA  to  delay  its 
review  of  Rule  1135.1  until  a  rehearing  is 
completed.  EPA  has  delayed  review,  but 
notes  that  the  Rule  is  still  part  of  the 
control  strategy  in  the  NAP  as  submitted 
by  the  State. 

Comment  UMTA  commented  that 
they  could  not  conduct  a  thorough 
review  of  the  NAP  because  no 
commitments  for  implementing  the 
transportation  control  measures  were 
included.  UMTA  further  commented  that 
they  would  like  to  review  the 
commitments  when  they  are  submitted 
to  EPA. 

Response:  These  commitments  will  be 
available  for  review  after  they  are 


submitted  to  EPA  fixim  the  State  in 
response  to  the  conditions  of  approval. 

Comment  Riverside  County 
commented  that  they  should  not  be 
penalized  for  not  providing  resolutions 
supporting  the  implementation  of  the  six 
transportation  control  meastires  because 
they  adopted  the  necessary  resolutions. 
They  further  commented  that  no 
provision  was  made  for  review  of  sub¬ 
regional  plans  within  the  South  Coast 
Air  Basin. 

Response:  EPA  can  apply  funding 
restrictions  by  geographic  area  if  the 
NAP  is  disapproved  because  of  the 
State's  failure  to  satisfy  Part  D 
requirements.  Because  EPA  did  not 
receive  the  resolutions  as  part  of  the 
NAP,  EPA  cannot  determine  the 
adequacy  of  Riverside  County’s 
resolutions.  Further,  EPA  must  review 
the  NAP  for  the  South  Coast  Air  Basin 
as  a  whole  as  submitted  by  the  State 
and  not  by  sub-region  because  sub¬ 
regional  plans  were  not  submitted  by 
the  State. 

7.  Emissions  Growth 

No  comments  were  received. 

8.  Annual  Reporting 

No  comments  were  received. 

9.  Permit  Program 

Comment  The  ARB  stated  that  EPA 
should  be  more  specific  in  its  final 
rulemaking  notice  with  respect  to 
identifying  the  deficiencies  in  the  South 
Coast  AQMD’s  NSR  rules  and  how  to 
correct  the  deficiencies. 

Response:  EPA’s  review  of  the  NSR 
rules  and  the  deficiencies  found  by  EPA 
are  summarized  in  the  Supplemental 
Revisions  section  of  this  notice  and  are 
described  in  EPA’s  Evaluation Jleport 
Addendum. 

Comment  Several  commenters  stated 
that  the  major  deficiency  concerning  the 
submittal  of  legally  adopted  NSR  rules 
has  been  corrected  by  the  ARB’s 
submittal  of  the  South  Coast  AQMD’s 
NSR  rules. 

Response:  EPA  agrees  that  the  major 
deficiency  concerning  the  submittal  of 
legally  adopted  NSR  rules  for  the  Soudi 
Coast  AQMD  has  been  corrected.  EPA's 
evaluation  of  these  rules  is  discussed  in 
the  Supplemental  Revisions  and  EPA 
Actions  sections  of  this  notice. 

Comment  The  ARB  commented  that 
the  deficiency  cited  by  EPA  (Number  2 
in  the  April  1, 1980  notice)  concerning 
the  modeling  requirement  that  oxides  of 
sulfur  (SOJ  and  CO  show  a  net  air 
quality  benefit  has  been  corrected 
because  Regulation  XIII  allows  offset 
credit  without  modeling  only  for  sources 
of  offsets  located  within  a  5  mile  radius 
of  the  new  or  modified  source.  (Note: 
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SOz  was  inadvertently  referred  to  in  the 
April  1, 1980  notice.) 

Response:  EPA  disagrees  in  that  the 
1 : 1.2  offset  ratio  will  not  provide  a  net 
air  quality  benefit  in  all  cases  within  5 
miles  of  the  new  or  modified  source.  The 
rules  should  be  revised  so  that  this 
determination  will  be  based  upon  an  air 
quality  model  or  the  State  must 
demonstrate  that  this  ratio  will  result  in 
a  net  air  quality  benefit. 

Comment  The  ARB  disagreed  with 
EPA’s  statement  that  offsets  must  be 
made  for  the  same  pollutant  The  ARB 
commented  that  a  interprecursor  offset 
should  be  acceptable  when  a  decrease 
in  one  precursor  can  be  shown  to  offset 
an  increase  in  emissions  of  another 
precursor  to  the  same  poUutcint  so  that 
the  ambient  levels  of  diat  pollutant  do  • 
not  increase. 

The  ARB  further  commented  that  (1) 
the  South  Coast  AQMD’s  NSR  rules  are 
more  restrictive  than  the  draft  rule  in 
that  it  allows  interprecursor  offsets  only 
for  PM  and  only  when  the  applicant 
demonstrates  diat  reductions  in  directly 
emitted  PM  are  not  available,  (2)  this 
provision  is  based  upon  estimates 
calculated  from  air  quality  monitoring 
data,  and  (3)  interprecursor  offsets  will 
result  in  a  reduction  of  small 
particulates  which  will  result  in  greater 
health  and  visibility  benefits. 

Response:  EPA’s  offset  guidance  does 
not  allow  NO.,  SO.,  or  hydrocarbon 
(HC)  emissions  to  be  used  in  lieu  of  PM 
offsets  for  a  PM  program.  EPA  interprets 
the  rules  to  preclude  such  an  occurrence 
and  thus,  based  upon  the  ARB’s  three 
conditions,  EPA  feels  that  such  offsets 
are  warranted  in  this  case. 

WOGA  and  the  Southern  California 
Edison  Company  submitted  several 
comments  concerning  EPA’s  review  of 
the  ARB’s  draft  NSR  rule  for  the  South 
Coast  AQMD.  Each  of  the  points  raised 
and  EPA’s  responses  follow. 

Comment  WOGA  noted  that  since 
the  South  Coast  AQMD’s  legally 
adopted  NSR  rule  may  differ 
substeintially  fi'om  the  ARB's  draft  NSR 
rule,  review  of  any  other  rule  is 
meaningless. 

Response:  As  discussed  in  the 
Supplemental  Revisions  and  EPA 
ACTIONS  sections,  the  South  Coast 
AQMD’s  NSR  rules  differ  significantly 
only  with  respect  to  certain 
requirements  pertaining  to  emission 
calculations  and  offset  provisions, 
which  EPA  is  disapproving.  Otherwise, 
EPA  has  found  that  the  rules  are  similar 
and  equivalent.  Therefore,  EPA’s  review 
of  the  draft  rule  was  meaningful. 

Comment  WOGA  stated  mat  EPA  is 
ignoring  the  actual  NSR  rules  adopted 
by  the  South  Coast  AQMD  and  is 
explicitly  encouraging  them  to  merely 


parrot  the  ARB,  and  not  adopt  rules 
adapted  to  their  local  needs. 

Response:  Prior  to  the  time  EPA 
published  its  notice  of  proposed 
rulemaking,  the  NSR  ndes  had  been 
adopted  by  the  South  Coast  AQMD  vtdth 
the  exception  of  a  minor  revision 
submitted  to  EPA  on  August  15, 1980. 
Thus,  EPA’s  notice  did  not  lead  the 
South  Coast  AQMD  to  parrot  the  ARB's 
draft  rule.  In  addition,  the  proposal 
clearly  stated  that  it  is  EPA’s  policy  to 
approve  any  NSR  rules  adopted  by  the 
South  Coast  AQMD  that  would  meet  the 
requirements  of  the  January  16, 1979 
Interpretative  Ruling  (44  FR  3274]  or  the 
criteria  of  the  September  5, 1979 
proposal  (44  FR  51924).  Therefore,  the 
South  Coast  AQMD  was  provided  the 
flexibility  to  adopt  any  NSR  rules  it 
chose,  provided  they  satisfied  either  of 
EPA’s  two  sets  of  criteria. 

Comment  WOGA  stated  that  in 
reviewing  the  South  Coast  AQMD’s 
legally  adopted  NSR  rules,  EPA  should 
look  at  the  overall  stringency  of  the 
rules,  and  not  be  concerned  with  a 
point-by-point  check  of  isolated  portions 
of  the  rides.  WOGA  also  commented 
that  EPA  should  consider  that  the  ARB’s 
draft  rule  is  more  stringent  than  EPA’s 
criteria. 

Response:  EPA’s  policy  regarding  NSR 
programs  allows  states  to  develop  rules 
which  differ  in  some  respects  from 
EPA’s  criteria  (44  FR  3280,  January  16, 
1979  and  44  FR  51924,  September  5, 

1979).  EPA  may  approve  such  rules  if  the 
State  submits  a  demonstration  that  the 
overall  impact  on  emissions  in  the  areas 
where  the  rules  apply  is  at  least  as 
stringent  as  EPA’s  criteria.  Since  the 
State  did  not  provide  such  a 
demonstration,  EPA  reviewed  the  South 
Coast  AQMD’S'NSR  rules  by  comparing 
them  to  both  the  January  16, 1979  and 
September  5, 1979  criteria. 

Comment  WOGA  argued  that  the 
ARB’s  requirement  that  a  new  onshore 
source  offset  emissions  generated  by 
associated  tankers  while  they  are 
loading,  unloading,  and  operating  on  the 
outer  shelf  (OCS)  constitutes  relation 
of  such  tankers  and  offshore  facilities. 
This  provision,  according  to  WOGA,  is 
beyond  EPA,  State,  and  local 
Jurisdiction.  In  ad(fition,  WOGA  cited 
two  recent  court  cases,'  California  v. 
Kleppe,  13  E.R.C.  1577  (9th  Cir.,  August 
2, 1979)  and  California  v.  Exxon,  (U.S. 
District  Court,  Central  District  of 
California,  No.  78-249  RMT,  November 
14, 1978],  which  held  that  neither  EPA 
nor  ARB  have  authority  over  sources  on 
the  OCS  for  the  purpose  of  controlling 
air  pollution. 

Response;  The  ARB’s  draft  NSR  rule 
requires  that  a  new  onshore  source 
offset  emissions  fi'om  tankers  while  they 


are  operating  on  the  OCS.  Therefore, 
only  the  onshore  source  is  regulated  and 
Ae  cases  cited  by  WOGA  are  not 
applicable. 

Comment  WOGA  noted  that  a  1979 
Court  decision  on  EPA’s  regulations  for 
Prevention  of  Significant  Deterioration 
(PSD)  of  Air  Quality  affect  EPA’s  NSR 
requirements  for  NAPs  as  well.  WOGA 
stated  that  EPA  should  not  require 
APCD’s  to  adopt  either  (1)  the 
September  5, 1979  regulations  until  they 
have  been  finalized  or  (2)  “de  minimis” 
significance  levels  ufltil  adequate 
scientific  studies  have  been  conducted. 

Response:  In  the  September  5, 1979 
Proposal  (44  FR  51924),  EPA’s  views 
were  presented  on  how  the  Alabama 
Power  decision  affects  NSR 
requirements  for  NAPs.  EPA  also 
responded  to  WOGA’s  concerns  in  the 
May  13, 1980  (45  FR  31307)  and  August  7. 
1980  (45  FR  52676)  Federal  Registers. 
Further,  today’s  notice  requires  that  the 
South  Coast  AQMD  ad  ipt  rules  that  are 
consistent  with  EPA’s  final  NSR 
requirements  that  were  published  on 
May  13, 1980  and  August  7, 1980. 

Comment  WOGA  commented  that 
the  South  Coast  Air  Basin  is  an 
attainment  area  for  srilfur  dioxide  and 
therefore  sulfur  dioxide  offsets  should 
not  be  required  as  proposed  by  EPA  in 
the  April  1. 1980  notice. 

Response:  EPA  inadvertently  referred 
to  sulfur  dioxide  in  the  April  1, 1980 
notice. 

Comment  WOGA  noted  that  EPA 
objected  to  the  provision  in  the  draft 
rule  which  describes  the  areas  in  which 
offsets  may  be  allowed.  WOGA  also 
noted  that  EPA  indicated  that  EPA’s 
criteria  call  for  offsets  to  be  made  in  the 
immediate  vicmity  of  the  site  of 
increased  emissions.  WOGA 
commented  that  the  draft  rules’ 
approach  may  be  justified  for  site- 
specific  pollutants  (CO  and  PM],  but 
that  it  is  inappropriate  for  VOC  and  NO, 
emissions  which  often  do  not  form 
ozone  or  NOt  imtil  they  are  well  away 
fiom  the  source. 

Response:  EPA  agrees. 

Comment  WOGA  stated  that  EPA 
should  disapprove  the  ARB's  oxides  of 
nitrogen  (NOJ  offset  requirement  for 
ozone  if  l^A  does  not  approve 
provisions  allowing  interpollutant 
offsets.  WOGA  further  stated  that  EPA 
must  disapprove  this  requirement 
because  (1)  EPA  only  requires  VOC 
offsets  as  a  precursor  to  ozone  and  (2) 
EPA’s  policy  regarding  the  control  of 
ozone  is  based  in  part  on  the  belief  that 
there  is  a  substantial  risk  involved  in 
controlling  NO,  as  a  precursor  to  ozone. 
WOGA  also  submitted  a  modeling  study 
for  the  Bay  Area  which  showed  that 
NO,  control  would  result  in  higher 
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ozone  levels  than  would  occur  with  a 
hydrocarbon  only  control  Strategy.  The 
Southern  California  Edison  Company 
commented  that  the  ARB’s  definition  of 
“precursors”  is  too  broad  and  should  be 
limited  to  NO  as  a  precursor  to  NO*  and 
VOC  as  a  precursor  to  ozone. 

Response:  To  meet  the  minimum 
Federd  NSR  requirements,  only 
emissions  of  the  nonattainment 
pollutants  are  subject  to  NSR 
requirements.  For  ozone,  whose 
precursors  are  VOC  and  NOx,  federal 
requirements  specify  that,  at  a  minimum, 
VOC  emissions  be  offset.  However,  the 
State  has  the  option  of  requiring  offsets 
for  NO.  in  addition  to  VOC  if  they  wish. 

EPA’s  present  policy  requiring  the 
control  of  ozone,  as  noted  by  WOGA,  is 
based  upon  controlling  VOC  emissions. 
This  strategy  appears  to  reduce  both 
maximum  concentrations  of  ozone  and 
area-wide  exposure  to  ozone.  The 
effectiveness  of  controlling  NO. 
emissions  is  not  well  known.  The 
current  research  suggests  that 
controlling  NO,  will  increase  ozone 
concentrations  near  sources  of  NO,  but 
this  effect  becomes  less  pronounced 
downwind.  In  addition,  &ere  is  good 
reason  to  believe  that  a  beneficial 
impact  would  be  observed  downwind 
and  during  multi-day  stagnation  periods 
if  NO.  emissions  were  controlled.  As  a 
result,  EPA  is  neither  encouraging  nor 
discouraging  states  to  control  NO.  as  a 
precursor  to  ozone.  However,  EPA  is 
recommending  that  states  not  ignore 
NO,  emissions  growth  and  is 
encouraging  that  NO.  emissions  remain 
at  the  same  level,  if  possible.  The  ARB’s 
requirement  of  NO,  offsets  essentially 
accomplishes  this  in  that  it  will  help 
keep  NO.  emissions  at  the  same  level. 

In  addition,  the  modeling  study 
submitted  by  WOGA  for  the  Bay  Area  is 
inconclusive  in  that  it  does  not  address 
the  effect  of  controlling  NOx  emissions 
on  ozone  concentrations  downwind  of 
the  Bay  Area  or  the  effect  of  multi-day 
stagnation  periods. 

Comment:  WOGA  stated  that  the 
public  should  be  given  the  opportunity 
to  comment  on  EPA’s  evaluation  of  the 
South  Coast  AQMD’s  legally  adopted 
NSR  rules,  and  that  failure  to  allow  an 
opportunity  to  comment  on  these  rules 
would  be  a  violation  of  the 
Administrative  Procedure  Act. 

Response:  As  stated  in  the 
SUPPLEMENTAL  RE  VISIONS  section. 
EPA  has  determined  that  the  South 
Coast  AQMD’s  NSR  rules  are  simileir 
and  equivalent  to  the  ARB’s  draft  rule 
and  Section  173  of  the  Act,  with  the 
exception  of  certain  requirements 
pertaining  to  emission  calculations  and 
offset  provisions.  Since  these 
requirements  in  the  South  Coast 


AQMD’s  NSR  rules  are  not  consistent 
with  Section  173,  EPA  must  disapprove 
them.  As  a  result,  the  NSR  rules  being 
conditionally  approved  in  this  notice  are 
similar  and  equivalent  to  the  ARB’s 
draft  rule  which  are  discussed  in  the 
April  1, 1980  notice.  Therefore,  EPA 
feels  that  the  public  has  been  provided 
adequate  opportunity  to  comment  on  the 
approvability  of  the  South  Coast 
AQMD’s  NSR  rules  through  EPA’s 
evaluation  and  notice  of  proposed 
rulemaking  on  the  ARB's  draft  rule. 

Comment:  The  Southern  California 
Edison  Company  commented  that  an 
exemption  is  needed  for  subparagraph 
B.4.  of  the  draft  rule  to  allow  minor 
modifications  to  be  made  to  obtain  a 
marginal  increase  in  the  capacity  of  an 
electric  generating  unit  According  to 
Southern  California  Edison,  this  is 
needed  to  forestall  the  building  of  new 
generating  facilities  where  the  BACT 
requirements  would  render  the  increase 
in  capacity  infeasible. 

Response:  EPA  policy  allows 
exemptions  only  for  minor  modifications 
where  the  increase  in  emissions  is 
below  EPA’s  “de  minimis”  levels  (See 
August  7. 198a  43  FR  52676). 

Comment:  llie  Southern  California 
Edison  Company  believes  that  sections 
C  and  D  of  the  (haft  rule  should  be 
completely  revised  because  the 
requirements  reflected  in  these 
provisions  go  beyond  the  intent  of  the 
Clean  Air  Act. 

Response:  The  State’s  draft  rule  and 
Regulation  Xm  of  the  South  Coast 
AQMD  each  contain  provisions  which 
are  both  more  and  less  stringent  then 
EPA’s  criteria.  The  rules  must  be 
corrected  in  those  cases  where  it  is  less 
stringent,  and  Section  116  of  the  Clean 
Air  Act  allows  the  State  to  adopt  more 
stringent  regulations.  Further,  the  State’s 
draft  rule  and  Regulation  Xm  serve  not 
only  as  an  NSR  regulation  but  also  as  a 
control  measure  to  attain  th6  NAAQS. 
Therefore.  Sections  C  and  D  of  the  ' 
State’s  draft  rule  are  consistent  with  the 
overall  intent  of  the  Clean  Air  Act. 

Comment:  The  Southern  CaUfomia 
Edision  Company  commented  that  the 
maximum  impact  of  a  new  or  modified 
facility  should  be  based  on  the  emission 
rates  achieved  at  maximum  designed 
capacity  or  demonstrated  capacity, 
whichever  is  greater.  Southern 
California  Edison  further  commented 
that  the  emission  offset  requirements 
should  be  determined  on  the  basis  of 
annual  average  emissions  because  it  is 
impossible  to  mitigate  the  impact  of  a 
new  source  upon  pollutant 
concentrations  under  varying  conditions 
as  the  draft  rule  attempts  to  do.  They 
also  commented  that  annual  average 
emissions  should  be  used  because  the 


net  air  quality  benefit  of  emission 
(dianges  can  be  considered  "on  balance” 
for  the  area  affected  by  the  source. 

Response:  EPA  can  only  approve  or 
disapprove  revisions  submitted  by  the 
State.  EPA  is  approving  the  approach 
used  in  Regulation  Xm  because  the 
impact  of  a  new  or  modified  source  is 
based  upon  the  emission  rates  achieved 
at  maximum  design  capacity  and 
because  this  approacdi  is  consistent  with 
the  Clean  Air  Act  Further,  EPA  feels 
that  the  approach  taken  by  both  the 
draft  rule  and  Regulation  Xin  of 
mitigating  seasonal  emissions  is  better 
than  using  annual  emissions. 

Comment:  The  Southern  California 
Edison  Company  commented  that  where 
more  than  one  source  is  owned  by  an 
applicant  the  effect  of  a  new  or 
modified  source  on  emissions  from  the 
existing  sources  should  be  considered  in 
determhiing  offset  requirements.  They 
noted  that  this  is  particularly  true  for 
electric  utilities,  where  the  effecd  of 
operation  of  a  new  unit  will  have  an 
inunediate  effect  on  the  operation  of  and 
the  emissions  from  all  other  units  on  the 
system.  For  this  reason,  they  believe 
that  section  D.2.a.l.  of  the  chaff  rule 
should  be  revised  so  that  emission  offset 
requirements  are  based  on  changes  in 
basin-wide  emissions  for  ea(di  basin 
within  the  system  from  the  3-year  period 
to  the  in-service  date  and  not  the  date  of 
application.  They  further  commented 
that  if  the  new  unit  results  in  an 
emission  reduction  because  of  better 
controls,  offsets  should  not  be  required 
until  the  years  when  system  load 
increases  to  the  point  where  the 
emissions  from  die  electric  generating 
system  were  projected  to  be  above  the 
base  period  for  die  air  basin. 

Response:  Section  D.2.a.l.  of  the  draff 
rule  refers  to  air  quality  and  not 
establishing  an  emissions  baseline. 
However.  EPA  cannot  approve  an 
approach  such  as  the  one  recommended 
by  Southern  California  Edision  because 
EPA’s  criteria  speinfies  that  the  emission 
baseline  should  be  determined  by  using 
emissions  data  from  one  to  two  years 
prior  to  the  date  of  applitmdon  (See 
August  7. 1980, 45  FR  5287a  40  CFR 
51.18(j)(l)(vii]  and  (xv)). 

Comment'  The  Southern  California 
Edison  Company  commented  that 
emission  offsets  should  not  be  restricted 
to  15  miles,  and  arbitrary  offset  ratios 
should  not  be  iniduded  as  requirements 
in  the  draff  rule.  They  further 
commented  that  such  ratios  should  be 
determined  on  a  case-by-case  basis,  and 
there  may  very  weU  be  justifiable 
reasons  where  a  10%  reduction  in 
emissions  would  be  more  than  adequate. 

Response:  Offsets  are  not  restricted  to 
15  miles  in  either  the  draff  rule  or 
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Regulation  XIII.  In  the  draft  rule  when 
offsets  are  obtained  outside  of  15  miles 
the  applicant  shall  conduct  a  modeling 
analysis  to  determine  an  offset  ratio 
sufficient  to  show  a  net  air  quality 
benefit  in  the  area  affected  by  emissions 
fi-om  the  new  source  or  modification.  For 
ozone  and  NOi,  Regulation  XIII  requires 
the  ratio  to  be  increased  as  the  distance 
increases  from  the  source.  Hiis 
approach  is  consistent  with  EPA’s 
criteria.  For  CO  and  PM,  EPA  requires  a 
case-by-case  demonstration  that  offsets 
will  provide  a  net  air  quality  benefit  To 
the  extent  that  Regulation  Xin  does  so  it 
is  approvable. 

Comment'  The  City  of  Newport  Beach 
objected  to  the  offset  provision  in  the 
draft  rule  because  there  is  no 
requirement  that  offsets  be  obtained 
directly  upwind  of  a  source. 

Response:  The  NSR  rules  that  were 
adopted  by  the  South  Coast  AQMD  are 
being  conditionally  approved.  One  of 
the  conditions  of  approval  is  that  the 
rules  be  revised  to  require  that  a  net  air 
quality  benefit  be  obtained  for  ozone. 
CO,  NOj,  and  PM  before  a  new  source  is 
built.  For  CO  and  PM,  this  net  air  quality 
benefit  is  based  upon  modeling. 
However.  EPA  allows  offsets  for  VOC 
and  NO,  emissions  to  be  obtained 
within  a  broad  area  because  eirea-wide 
ozone  and  NOs  levels  are  generally  not 
as  dependent  on  specific  VOC  or  NO. 
.ource  locations  as  they  are  on  overall 
areawide  emissions. 

Comment:  The  Southern  California 
Edison  Company  commented  that  the 
emission  offset  bank  for  electric  utilities 
should  not  be  site  specific,  but  should  be 
at  least  a  basin-wide  bank. 

Response:  Regulation  Xm  does  not 
contain  a  banking  provision. 

Comment'  The  Southern  California 
Edison  Company  stated  that  provisions 
for  power  plant  siting  are  assigned  to 
the  Energy  Commission  by  the  Warren- 
Alquist  Act  and  therefore  the  State  and 
the  South  Coast  AQMD  should  only 
serve  as  a  reviewing  agency  for 
compliance  with  their  rules  and 
regulations. 

Response:  In  the  development  of 
Regulation  Xm,  the  ARB,  South  Coast 
AQMD,  and  the  Energy  Commission 
together  established  procedures  for 
reviewing  power  plants.  These 
procedures  are  consistent  with  the 
Warren-Alquist  Act. 

Comment:  The  Southern  California 
Edison  Company  commented  that  the 
ARB  uses  BACT  for  its  definition  of 
LAER  and  this  creates  a  confusing 
situation.  Southern  California  Edison 
further  commented  that  the  definition  of 
‘‘stationary  source”  is  too  broad  and 
should  be  made  consistent  with  the  Act. 


i 

Response:  Although  the  definitions 
are  somewhat  different,  EPA  does  not 
require  the  State  to  use  identical 
wording.  However,  the  definitions  of 
BACT  and  “stationary  source”  in 
Regulation  XIII  are  not  fully  consistent 
wifii  the  Act.  Therefore,  the  State  must 
correct  these  deficiencies. 

Comment  The  Southern  California 
Edison  Company  commented  that 
Section  I.l.a.  of  the  draft  rule  should  be 
clarified  to  prevent  requiring  unproven 
emission  control  techniques  when  the 
LAER  determination  is  made  and  that 
Section  I.l.b.  should  be  deleted  as 
unnecessary  given  Section  Ll.a. 

Response:  EPA  feels  that  Section  Ll.a. 
of  the  draft  rule  would  not  result  in  the 
application  of  unproven  emission 
control  techniques  because  the 
applicant  is  involved  with  negotiations 
when  the  LAER  determination  is  made. 
Further,  this  points  was  clarified  in 
Regulation  ^UII,  which  states  that  a 
specific  control  technique  shall  not 
apply  if  the  owner  or  operator  of  the 
proposed  source  demonstrates  to  the 
satisfaction  of  the  Executive  Officer  that 
such  control  techniques  are  not 
available.  EPA  also  feels  that  Section 
Ll.b.  is  necessary  because  new 
information  may  be  found  which  will 
result  in  a  new  LAER  determination. 

10.  Resources 

Comment  The  ARB  commented  that 
the  condition  of  approval  requesting 
information  identifying  (1)  the  personnel 
and  financial  resources  needed  to 
implement  the  control  measures  and  (2) 
the  commitments  which  identify  the 
resources  necessary  for  implementation 
of  the  NAP  should  be  deleted.  The  ARB 
requested  that  this  condition  of  approval 
be  deleted  because  it  is  not  legally 
possible  for  California  agencies  to 
commit  to  multi-year  bu^et 
commitments.  The  ARB  commented  that 
EPA’s  concerns  regarding  this  issue  can 
be  addressed  in  the  Annual  Reports. 
SCAG  also  commented  that  resolutions 
which  demonstrate  commitments  made 
by  the  major  implementing  agencies  for 
the  individual  transportation  control 
measures  were  submitted  to  the  ARB  on 
August  31, 1979. 

Response:  EPA  agrees  that  it  is  not 
legally  possible  for  California  to  provide 
multi-year  budget  commitments. 
Therefore,  the  identification  of 
necessary  resource  commitments  for 
implementation  of  the  NAP  for  the 
future  year  as  well  as  the  South  Coast 
AQMD  and  ARB  identification  of  the 
personnel  and  financial  resources 
needed  to  implement  the  control 
measures  for  the  future  year  must  be 
submitted  by  the  State  to  EPA  when  the 
local  budgets  are  adopted.  The  NAP 


must  include  a  commitment  to  provide 
this  information  annually. 

Comment  UMTA  commented  that 
attainment  of  the  NAAQS  will 
apparently  require  transportation 
control  measures  which  will  result  in  a 
funding  shortfall.  UMTA  further 
commented  that  their  analysis  of  the 
funding  sources  for  the  transportation 
control  measures  was  hampered  by  the 
lack  of  any  specific  indication  of  the 
funding  sources  being  considered. 

Response:  Because  the  NAP  must 
provide  reasonable  assurances  for 
implementation,  the  State  and  local 
agencies  must  obtain  the  necessary 
commitments  and  sources  of  funding,  or 
new  measures  with  more  realistic 
assurances  of  funding  must  be 
developed.  The  funding  sources  for  the 
transportation  control  measures  will  be 
provided  with  the  commitments  from  the 
local  agencies  that  will  implement  the 
transportation  control  measures.  When 
the  State  submits  this  material  in 
response  to  the  conditions  of  approval, 
EPA  will  provide  UMTA  with  a  copy 
and  request  additional  comments  at  that 
time. 

11.  Public  and  Government  Involvement 
y  No  comments  were  received. 

12.  Public  Hearing 

No  comments  were  received. 

13.  Extension  Requirements 

Comment  The  ARB  commented  that 
the  condition  of  approval  regarding  the 
submittal  of  the  relevant  portions  of 
CEQA  should  be  deleted  in  the  final 
rulemaking  because  they  have  been 
submitted. 

Response:  As  discussed  in  the 
SUPPLEMENTAL  REVISIONS  section, 
the  CEQA  provisions  have  been 
submitted  by  the  State  and  they  satisfy 
the  Clean  Air  Act  requirements 
providing  for  an  analysis  of  alternative 
sites,  sizes,  processes,  and  controls 
which  demonstrate  that  the  benefits  of 
the  facility  outweigh  the  environmental 
costs.  Therefore,  tMs  condition  is  being 
deleted. 

Comment  SCAG  commented  that 
EPA‘s  proposed  condition  of  approval 
requiring  ffie  submittal  of  a  con^tment 
to  use  federal  grants  and  state  and  local 
funds  as  necessary  to  meet  basic 
transportation  needs  has  been 
substantially  satisfied  and  that 
additional  commitments  should  not  be 
required  imtil  the  plan  to  meet  basic 
transportation  needs  is  developed  and 
adopted. 

Response:  EPA  feels  the  existing 
commitments  satisfy  the  requirements 
for  the  1979  NAP  for  a  comi^tment  to 
meet  basic  transportation  needs.  % 
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Comment:  The  ARB  commented  that 
the  proposed  condition  of  approval 
regarding  the  prioritization  of  federal 
funds  for  highway  projects  should  be 
deleted.  The  ARB  believes  that  this 
condition  of  approval  should  be  deleted 
because  (1)  it  is  not  the  State’s  intent  in 
submitting  the  NAP  to  reject  the 
requirements  of  Section  17e(d),  (2)  the 
policy  of  programming  50%  of  available 
funds  for  “air  quality  measures" 
constitutes  a  conceptual  response  to  the 
requirements  of  Section  176(d).  and  (3) 
this  issue  should  be  directed  toward  t^ 
federally  required  transportation 
planning  process  and  not  the  subject  of 
a  condition  of  approval  on  1979  NAP. 

SCAG  commented  that  this  condition 
of  approval  should  be  deleted  because 
(1)  this  policy  was  adopted  as  a 
commitment  to  implement  the 
transportation  control  measures  in  the 
NAP,  (2)  the  transportation  control 
measures  contained  in  the  NAP  are 
given  top  priority  in  the  programming 
policies  and  (3)  the  procedures  and 
criteria  adequately  address  the  Section 
176(d]  procedures. 

FHWA  disagreed  with  EPA’s  critique 
of  SCAG’s  programming  an  equal 
proportion  of  ^ding  of  “air  quality 
projects”  and  “capitd  highway  projects" 
as  not  meeting  the  prioritization 
requirement 

Response:  EPA  believes  that  the 
policy  contained  in  the  NAP  may  be  in 
potential  conflict  with  Section  176(d). 
Further,  EPA  feels  that  no  commitment 
was  adopted  as  part  of  the  NAP  which 
will  ensure  continued  compliance  with 
Section  176(d).  Consequently,  there  is  no 
assurance  &at  priority  will  be  given  to 
the  implementation  of  the  transportation 
control  measures.  Also,  EPA  did  not 
critique  SCAG's  programming  an  equal 
proportion  of  funding  of  “air  quality 
projects”  and  “capital  highway  projects” 
because  they  were  not  included  in  the 
NAP  as  submitted  by  the  ARB.  This 
provision  was  developed  at  a  later  date 
and  it  has  not  been  submitted  to  EPA  as 
an  SIP  revision.  Therefore,  to  satisfy  this 
condition  of  approval,  the  State  must 
submit  SCAG's  greater  weight  and  equal 
proportion  programming  policy  and 
procediu^s  as  they  relate  to 
piioritization  and  funding  of  “air  quality 
projects”  and  “capital  highway  projects” 
and  justification  that  the  NAP 
provisions  are  consistent  with  Section 
176(d)  of  the  Clean  Air  Act 

Comment'  SCAG  commented  that  the 
procedures  to  ensure  that  priority  be 
given  to  projects  in  the  Transportation 
Improvement  Plan  (TIP)  which  have  air 
quality  benefits  have  been  submitted. 

Response:  EPA  agrees  that  SCAG  has 
submitted  draft  procedures  to  EPA. 
However,  these  procedures  must  be 


submitted  as  an  SIP  revision  in  order  to 
meet  the  requirements  of  the  condition 
of  approval  concerning  this  issue. 

14.  Extension  requirements  for  VOC 
RACT 

Comment  The  ARB  commented  that 
EPA’s  proposed  condition  of  approval 
regarding  exemptions  from  the  Stage  I 
Gasoline  Vapor  Recovery  rule  shodd  be 
deleted  in  the  final  rulemaking  because 
the  cost  of  retrofitting  the  exempted 
tanks  is  prohibitive. ' 

Response:  EPA  agrees. 

Comment  The  Can  Manufacturers 
Institute  commented  that  the  ARB’s 
model  rule  emission  limitations  for  can 
manufacturing  do  not  reflect  current  or 
near  fubire  RACT  for  the  can  coating 
industry.  The  Can  Manufacturer’s 
Institute  recommended  that  EPA  adopt 
Rule  1125  of  the  South  Coast  AQMD 
rather  than  the  ARB's  model  rule. 

Response:  As  discussed  in  the 
SUPPLEMENTAL  REVISIONS  section. 
Rule  1125  meets  EPA’s  RACT 
requirements  for  can  coating.  Therefore. 
EPA  is  approving  Rule  1125  of  the  South 
Coast  AQMD. 

National  Comments 

One  commenter  submitted  extensive 
comments  and  requested  that  they  be 
considered  part  of  the  record  for  each 
state  plan.  Another  commenter,  a 
national  environmental  group,  discussed 
EPA’s  action  on  permit  fee  systems  and 
the  composition  of  state  boards. 
Although  some  of  the  issues  raised  are 
not  relevant  to  provisions  in  the  South 
Coast  Air  Basin  NAP,  the  November  16, 
1980  Federal  Register  (45  FR  74480) 
should  be  referred  to  for  a  discussion  of 
these  comments  and  EPA’s  responses. 

EPA  Actions 

Introduction 

It  is  important  for  reviewers  of  this 
notice  to  understand  the  overall  nature 
of  NAPs  £md  of  EPA’s  review  and 
approval  role.  Central  to  such  an 
understanding  is  recognition  that  action 
may  be  taken  on  a  portion  of  the  NAP 
for  a  specific  pollutant.  Therefore,  a 
portion  of  the  NAP  may  be  adequate  for 
one  pollutant  but  inadequate  for  others. 
It  is  EPA’s  policy  to  take  final  action  on 
all  portions  of  the  NAP  for  each 
pollutant.  As  a  result,  this  notice 
contains  a  series  of  actions  for  each 
pollutant  and  for  each  portion  of  the 
NAP  rather  than  a  single  action.  The 
following  three  actions  are  taken  for 
each  portion  of  the  NAP: 

1.  Disapproval  where  the  State  does 
not  agree  to  correct  minor  deficiencies 
or  where  deficiencies  are  of  such 


magnitude  as  to  significantly  interfere 
wi&  the  basic  objective:  or 

2.  Approval  where  the  portion  of  the 
NAP  under  consideration  meets  all 
requirements; 

3.  Approval  with  conditions  where 
deficiencies  exist,  but  where  the  effect 
of  the  deficiency  is  not  judged  to  be 
major  and  where  the  State  has  agreed  to 
take  those  steps  necessary  to  correct  the 
deficiency.  In  this  case,  it  is  EPA’s  intent 
that  the  State  proceed  expeditiously  to 
correct  the  noted  deficiency  by  certain 
dates. 

EPA’s  final  action  on  each  portion  of 
the  NAP  for  each  pollutant  is  based 
upon  the  proposed  rulemaking  notice, 
supplemental  revisions  submitted  by  the 
State,  and  public  comments  received  by 
EPA.  Each  action  is  described  below. 

Disapproved  Portions  of  the  NAP 

As  proposed  in  the  April  1, 1980  notice 
and  as  discussed  in  the  BACKGROUND 
and  PUBLIC  COMMENTS  sections  of 
this  notice,  EPA  has  determined  that  the 
legally  adopted  measures/schedules  for 
I/M  and  the  extension  requirements  for 
I/M  portions  of  the  NAP  for  ozone  and 
CO  cannot  be  approved  because  of  the 
State’s  failure  to  submit  the  necessary 
legal  authority  along  with  schedules  and 
commitments  to  implement  and  enforce 
an  I/M  program.  Therefore.  EPA  takes 
final  action  imder  Part  D  of  the  Clean 
Air  Act  to  disapprove  these  two 
portions  of  the  NAP  for  ozone  and  CO. 

Approved  Portions  of  the  NAP 

As  proposed  in  the  April  1, 1980  notice 
and  as  discussed  in  the  Background  and 
Public  Comments  sections  of  this  notice. 
EPA  has  determined  that  the  reasonable 
further  progress,  emissions  growth, 
annual  reporting,  public  and 
governmental  involvement  and  public 
hearing  portions  of  the  NAP  for  ozone, 
CO,  NO*  and  PM  are  consistent  with  die 
Part  D  requirements.  Therefore,  EPA 
takes  final  action  under  Part  D  to 
approve  these  portions  of  the  NAP. 

In  addition,  without  legal  authority  to 
implement  and  enforce  an  I/M  program, 
the  NAP  cannot  demonstrate  reasonable 
further  progress  for  ozone  and  CO 
through  1987.  However,  at  this  time 
there  is  no  point  in  disapproving  the 
reasonable  further  progress  portion  of 
the  NAP  for  ozone  and  CO  since  the  key 
deficiency,  the  I/M  portion  of  the  NAP, 
is  disapproved  and  causes  disapproval 
of  the  overall  NAP  for  ozone  and  CO. 
Once  I/M  legislation  is  passed,  the  State 
would  be  able  to  demonstrate 
reasonable  further  progress  and  the 
NAP  could  be  approved.  Therefore,  EPA 
is  approving  the  reasonable  further 
progress  portion  qf  the  NAP. 
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As  proposed  in  the  April  1, 1980 
notice,  EPA  is  taking  final  action  under 
Section  110  of  the  Clean  Air  Act  to 
approve  Rule  481  (VOC  rule)  because  it 
strengthens  existing  requirements.  Also 
as  proposed,  EPA  is  taking  final  action 
under  Section  110  and  Part  D  to  approve 
Rules  461, 462, 1104, 1115,  and  1126 
(VOC  rules)  because  they  satisfy  the 
requirements  for  RACT. 

The  State  did  not  officially  submit 
nine  VOC  rules  with  the  NAP  in  July 
1979,  but  they  did  submit  their  model 
VOC  rules  and  requested  EPA  to  review 
them.  As  described  in  the  April  1, 1980 
notice,  EPA  reviewed  these  model  rules, 
determined  that  they  contained  only 
minor  deficiencies,  stated  that  the  NAP 
could  be  conditionally  approved  upon 
submittal  of  rules  similar  and  equivalent 
to  the  model  rules,  and  provided  an 
opportunity  for  public  comment  on  these 
actions.  As  stated  in  the 
SUPPLEMENTAL  REVISIONS  secUon,' 
EPA  has  found  that  the  South  Coast 
AQMD's  rules  are  (1)  similar  and 
equivalent  to  the  State’s  model  rules  and 
(2)  satisfy  the  RACT  requirements  of 
Part  D.  Tlierefore,  EPA  is  taking  final 
action  under  Section  110  and  Part  D  to 
approve  Rules  464, 485, 1107, 1108, 

1108.1, 1122, 1123, 1125  and  1128  because 
they  strengthen  existing  SIP 
requirements  and  satisfy  the  RACT 
requirements  of  Part  D. 

Conditionally  Approved  Portions  of  the 
NAP 

Although  the  State  did  not  officially 
submit  the  NSR  rules  with  the  NAP  in 
July  1979,  the  State  did  submit  their  draft 
NSR  rule  and  requested  EPA  to  review 
this  rule.  As  described  in  the  April  1, 

1980  notice,  EPA  reviewed  the  draft  rule, 
determined  that  it  contained  only  minor 
deficiencies  with  respect  to  Section  173, 
stated  that  the  NAP  could  be 
conditionally  approved  upon  submittal 
of  an  NSR  rule  similar  and  equivalent  to 
the  draft  nde,  and  provided  an 
opportunity  for  public  comment  on  these 
actions.  As  stated  in  the 
SUPPLEMENTAL  REVISIONS  and 
PUBLIC  COMMENTS  sections,  EPA  has 
foimd  that  the  South  Coast  AQMD’s 
NSR  rules  (1)  are  similar  and  equivalent 
to  the  State's  draft  rule  and  (2)  contain 
only  minor  deficiencies  with  respect  to 
Section  173,  with  the  exception  of 
certain  deficiencies  pertaining  to 
emission  calculations  and  offset 
provisions.  Further,  EPA  found  that  a 
NAP  containing  these  deficiencies 
cannot  be  approved  or  conditionally 
approved.  Iherefore,  EPA  disapproves 
those  provisions  in  the  NSR  rules  that 
contain  these  deficiencies.  As  a  result, 
the  South  Coast  AQMD’s  NSR  rules  are 
conditionally  approvable  with  respect  to 


Section  173  and  contain  only 
insignificant  differences  which  tend  to 
make  the  rules  more  stringent,  than  the 
model  rule,  and  since  the  rules  which 
are  being  conditionally  approved  are 
similar  and  equivalent  to  die  draft  rule 
which  was  subject  to  public  comment 
and  since  the  effect  of  the  conditional 
approval  will  be  to  lift  the  construction 
prohibition  for  PM  and  NO,  sources, 

EPA  finds  that  good  cause  exists  for 
taking  action  on  the  South  Coast 
AQMD’s  NSR  rules  without  additional 
comment  on  those  rules  (See  5  U.S.C. 
Section  553(b)(B),  Administrative 
Procedure  Act).  Further,  new  rules  will 
be  submitted  by  May  7, 1981  which  will 
be  subject  to  notice  and  comment. 
Therefore,  EPA  takes  final  action  to 
conditionally  approve  the  South  Coast 
AQMD’s  NSR  ^es  (permit  program 
portion  of  the  NAP)  with  the  exception 
of  the  provisions  noted  above  which  are 
disapproved. 

The  State,  South  Coast  AQMD,  and 
SCAG  have  assured  EPA  that  they  will 
submit  the  material  to  correct  the  minor' 
deficiencies  noted  in  the  April  1, 1980 
notice  and  discussed  in  the  PUBLIC 
COMMENTS  section  of  this  notice.  EPA 
therefore  takes  final  action  to 
conditionally  approve  the  following 
portions  of  the  South  Coast  Air  Basin 
NAP: 

1.  For  ozone,  CO,  PM,  and  NOi,  emission 
inventory,  emission  reduction  estimates, 
attainment  provision,  permit  program,  and 
resources. 

2.  For  ozone  and  CO,  legally  adopted 
measures  and  extension  requirements. 

3.  For  ozone,  extension  requirements  for 
VOC  RACT. 

4.  For  PM,  modeling. 

To  correct  the  minor  deficiencies,  the 
State  must  submit  the  following  material 
as  SIP  revisions  by  the  following  dates: 

New  Source  Review 

1.  By  May  7, 1981,  NSR  rules  must  be 
revised  and  submitted  as  an  SIP 
revision.  The  rules  must  satisfy  Section 
173  and  40  CFR  51.18,  "Review  of  new 
sources  and  modifications.’’  In  revising 
the  South  Coast  AQMD’s  NSR  rules,  the 
State/AQMD  must  address  (1)  any  new 
requirements  in  EPA’s  amended 
regulations  for  NSR  (45  FR  31307,  May 
13, 1980  and  45  FR  52676,  August  7, 1980) 
which  the  AQMD  rules  do  not  currently 
satisfy  and  (2)  those  deficiencies  cited  in 
EPA’s  Evaluation  Report  Addendum 
which  still  apply  despite  EPA’s  new 
NSR  requirements  (contained  in 
Document  File  NAP-CA-9  at  the  EPA 
library  in  Washington  D.C.  and  the 
Region  IX  O^ce). 


Resources 

1.  By  May  20, 1981,  a  commitment  to 
submit  aimual  implementing  agency 
fiscal  and  personnel  coihmitments  to 
implement  the  South  Coast  Air  Basin 
NAP. 

Ozone  and  Carbon  Monoxide 

1.  By  May  20, 1981,  a  refined  emission 
inventory  for  the  South  Coast  Air  Basin 
for  (1)  CO  which  is  based  upon  winter 
emissions  and  (2)  for  VOC. 

2.  By  May  20, 1981,  revised  emission 
reduction  estimates  for  each  year  for  the 
adopted  control  measures  which  are 
based  upon  the  refined  emission 
inventories. 

3.  By  May  20, 1981,  a  schedule  for  the 
submittal  of  the  revised  emission 
reduction  estimates  for  the  pre-1982 
control  measures  that  are  not  yet 
adopted. 

4.  By  May  20, 1981.  Written  evidence 
of  local  adoption  of  legally  enforceable 
commitments  and  implementation 
schedules  consistent  with  reasonable 
further  progress  for  the  six 
transportation  control  measures 
presently  found  to  be  reasonable. 

5.  By  May  20, 1981.  A  schedule  to 
analyze  alternative  packages  of 
transportation  control  measures, 
including  but  not  limited  to  those 
measures  listed  in  Section  108(f)(1)(A)  of. 
the  Clean  Air  Act. 

6.  By  May  20, 1981.  The  Southern 
California  Association  of  Governments 
(SCAG)  greater  weight  and  equal 
proportion  programming  policy  and 
procedures  as  they  relate  to 
prioritization  and  funding  of  "air  quality 
projects"  and  “Highway  Projects”  and 
justification  that  the  NAP  provisions  are 
consistent  with  Section  176(d)  of  the 
Clean  Air  Act. 

Particulate  Matter 

1.  By  December  31, 1981,  a  refined 
emission  inventory  which  includes 
estimates  of  emissions  from  traditional 
and  nontraditional  (fugitive  dust) 
sources  for  the  Souih.  Coast  Air  Basin, 

2.  By  December  31, 1981, 
documentation  for  the  PM  design  value 
used  to  determine  the  allowable  PM 
emission  level,  and  a  modeling  analysis 
using  the  new  emissions  inventory  data 
which  shows  the  emission  reductions 
necessary  to  provide  for  attaiiunent  of 
the  PM  NAAQS  by  December  31, 1982. 

3.  By  December  31, 1981,  revised 
emission  reduction  estimates  per  control 
measure  for  each  year  which  are  based 
upon  the  revised  emission  inventory. 

4.  By  May  20, 1981.  A  work  program 
for  modeling,  a  commitment  and 
schedule  to  study  and  adopt 
nontraditional  PM  control  measures,. 
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and  a  commitment  to  implement  those 
control  measures  necessary  to  provide 
for  attainment. 

Nitrogen  Dioxide 

1.  By  May  20, 1981.  An  aimual  average 
emission  inventory  for  the  South  Coast 
Air  Basin. 

2.  By  May  20, 1981.  The  results  of  an 
air  quality  analysis  giving  a  preliminary 
quantification  of  the  total  emission 
reductions  needed  to  attain  the  NOi 
NAAQS. 

3.  By  May  20, 1981.  Revised  emission 
reduction  estimates  for  each  year  which 
are  based  upon  the  revised  emission 
inventory  for  the  control  measures  that 
are  adopted. 

4.  By  May  20, 1981.  A  schedule  and 
work  program  for  the  submittal  of  a 
detailed  air  quality  analysis  giving  the 
final  quantification  of  the  needed 
emission  reductions  needed  to  attain  the 
NO,  NAAQS. 

5.  By  May  20, 1981.  A  commitment  and 
schedule  to  develop  and  adopt  NO, 
control  measures  and  a  commitment  to 
implement  those  control  measures 
necessary  to  provide  for  attainment. 

Final  Action  of  the  NAP 

Since  the  major  deficiency  concerning 
1/M  has  not  been  corrected,  EPA  is 
taking  final  action  to  disapprove  the 
NAP  for  ozone  and  CO.  llus  action 
continues  the  construction  prohibition 
for  these  two  pollutants. 

Since  the  major  deficiencies  noted  in 
the  April  1, 1980  notice  for  NO,  and  PM 
have  been  corrected  and  only  minor 
deficiencies  remain,  EPA  is  taking  final 
action  to  conditionally  approve  the  NAP 
for  PM  and  NO,.  As  a  resdt,  the  current 
prohibitiion  on  construction  of  certain 
major  new  or  modified  sources  in  the 
South  Coast  Air  Basin  is  no  longer  in 
efiect  for  NO,  and  PM  sources. 

In  those  areas  for  which  the  State  of 
California  has  submitted  approvable  or 
conditionally  approvable  NAPs  in 
accordance  with  the  requirements  of 
Part  D  of  the  Clean  Air  Act,  EPA  has  a 
responsibility  to  take  final  action  as 
soon  as  possible  in  order  to  lift  the 
construction  prohibition.  Since  the  NO, 
and  PM  portions  of  the  NAP  are 
conditionally  approvable  for  the  South 
Coast  Air  Basin,  EPA  finds  that  good 
cause  exists  for  making  this  action 
immediately  effective.  Under  Section 
307(b](l)  of  the  Clean  Air  Act,  judicial 
review  of  today's  final  action  is 
available  only  by  the  filing  of  a  petition 
for  review  in  the  United  States  Court  of 
Appeals  for  the  appropriate  circuit 
within  60  days  of  today.  Under  Section 
307(b)(2)  of  &e  Clean  Air  Act,  the 
requiraments  which  are  the  subject  of 
today's  notice  may  not  be  challenged 


later  in  civil  or  criminal  proceedings 
brought  by  EPA  to  enforce  these 
requirements. 

Conditional  Approval  Procedure 

A  discussion  of  conditioned  approval 
and  its  practical  effect  appears  in  two 
supplements  to  the  General  Preamble 
(44  FR  38583,  July  2, 1979  and  44  FR 
67192,  November  23, 1979).  Conditional 
approval  of  the  NAP  requires  the  State 
to  submit  additional  material  by  the 
deadlines  specified  in  today's  notice. 
There  will  be  no  extensions  granted  to 
the  condition  of  approval  deadlines 
being  promulgated  today.  EPA  will 
follow  the  procedures  described  below 
when  determining  if  the  State  has 
satisfied  the  conditions. 

1.  If  the  State  submits  the  required 
additional  documentation  according  to 
schedule,  EPA  will  publish  a  notice  in 
the  Federal  Register  announcing  receipt 
of  the  material.  EPA  will  also  annoimce 
that  the  conditional  approval  is 
continued  pending  EPA's  final  action  on 
the  submittal. 

2.  EPA  will  evaluate  the  State's 
submittal  to  determine  if  the  conditions 
are  fully  met  After  EPA's  review  is 
completed,  a  Federal  Register  notice  will 
be  published  proposing  to  either  (1)  find 
the  conditions  have  been  met  and 
approve  the  submittal  or  (2)  find  the 
conditions  have  not  been  met  and 
disapprove  the  submittal.  If  the 
submittal  is  disapproved,  the  Section 
110(a)(2)(I)  prohibitions  on  construction 
woidd  be  effective. 

3.  If  the  State  fails  to  submit  the 
required  materials  to  meet  a  condition, 
EPA  will  publish  a  Federal  Register 
notice  shortly  after  the  expiration  of 
time  limit  for  the  submittal.  The  notice 
will  announce  that  the  conditional 
approval  is  withdrawn,  the  NAP  is 
disapproved,  and  the  Section  110(a)(2)(I) 
proldbition  on  construction  is  in  effect 

Certain  deadlines  for  satisfying 
conditions  have  been  changed  fitim 
those  proposed  and  are  being 
promidgated  today  without  further 
notice  and  comment  EPA  finds  that  for 
good  cause  additional  notice  and 
comment  on  these  deadlines  are 
unnecessary  (see  5  U.S.C.  Section 
553(b)(B),  Administrative  Procedure 
Act).  'The  State  is  the  party  responsible 
for  meeting  the  deadlines  and  the  State 
has  agreed  to  the  deadlines.  In  addition, 
the  public  has  had  an  opportunity  to 
comment  generally  on  the  concept  of 
conditional  approval  and  on  what 
deadlines  should  apply  for  these 
conditions  (44  FR  36583,  July  2, 1979  and 
45  FR  21271,  April  1, 1980). 


40  CFR  Part  52  Rescissions 

EPA  is  taking  final  action  to  rescind 
certain  federally  promulgated 
regulations  from  40  CFR  Part  52  as 
proposed.  No  supplemental  revisions  or 
public  comments  addressed  EPA's 
proposed  rescissions. 

VOC  RACT  Requirements 

The  April  4, 1979  General  Preamble 
(44  FR  20376)  requires  agencies  to 
submit  VOC  RACT  regulations  for 
certain  sources  located  in  ozone 
nonattainment  areas.  The  first  set  of 
RACT  regulations  were  required  for 
sources  covered  by  the  Group  I CTG 
documents  published  before  January 
1978.  Regulations  for  sources  covered  by 
the  Group  I  documents  were  to  have 
been  submitted  by  January  1, 1979.  A 
second  set  of  RACT  regulations  are 
required  for  sources  covered  by  the 
GROUP  n  CTG  documents,  published 
between  January  1978  and  January  1979. 
Regulations  for  sources  covered  by  the 
(koup  n  documents  were  to  have  been 
submitted  by  January  1, 1981  (45  FR 
78121,  November  5, 1980).  Relations 
must  be  submitted  in  order  for  the  Part 
D  requirements  of  the  ozone  portion  of 
the  ^uth  Coast  Air  Basin  NAP  to  be 
fully  approvable.  Further,  these* 
requirements  have  been  set  forth  in  40 
CFR  52.223. 

Attainment  Dates 

The  1979  edition  of  40  CFR  Part  52 
lists,  in  the  Subpart  for  California,  the 
applicable  deadlines  for  attaining  the 
NAAQS  (attainment  dates)  required  by 
Section  110(a)(2)(A)  of  the  Act  For  ea^ 
nonattainment  area  where  a  NAP 
provides  for  attainment  by  the  deadlines 
required  by  Section  172(a)  of  the  Act 
the  new  deadlines  are  substituted  on 
California's  attainment  date  chart  in  40 
CFR  Part  52.  The  earlier  attainment 
dates  will  be  referenced  in  a  footnote  to 
the  chart  Sources  subject  to  plan 
requirements  and  deadlines  established 
under  Section  110(a)(2)(A)  prior  to  die 
1977  Amendments  remain  obligated  to 
comply  with  those  requirements,  as  well 
as  the  new  Section  172  requirements. 
Congress  established  new  attainment 
dates  under  Section  172(a)  to  provide 
additional  time  for  previously  regulated 
sources  to  comply  with  new,  more 
stringent  requirements,  and  to  permit 
previously  uncontrolled  sources  to 
comply  with  the  newly  applicable 
emission  limitations.  Tliese  new 
deadlines  were  not  included  to  give 
sources  that  failed  to  comply  with  pre* 
1977  plan  requirements  by  the  earlier 
deadlines  more  time  to  comply  with 
those  requirements.  As  not^  by 
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Congressman  Paul  Rogers  in  discussing 
the  1977  Amendments. 

Section  110(a)(2]  of  thaAct  made  clear  that 
each  source  had  to  meet  its  emission  limits 
“as  e^qieditiously  as  practicable,”  but  not 
later  than  three  years  after  approval  of  a 
plan.  This  provision  was  not  changed  by  the 
1977  Amendments. 

It  would  be  a  perversion  of  clear 
Congressional  intent  to  construe  Part  D  to 
authorize  relaxation  or  delay  of  emission 
limits  for  particular  sources.  The  added  time 
for  attainment  of  the  National  Ambient  Air 
Quality  Standards  was  provided,  if 
necessary,  because  of  the  need  to  tighten 
emission  limits  or  bring  previously 
uncontrolled  sources  under  control.  Delays  or 
relaxation  of  emission  limits  were  not 
generally  authorized  or  intended  under  Part  D 
(123  Cong.  Rec.  H 11958,  daily  ed.  November 
1, 1977). 

To  implement  Congress’  intention  that 
sources  remain  subject  to  pre-existing 
plan  requirements,  sources  cannot  be 
granted  variances  extending  compliance 
dates  beyond  the  attainment  dates 
established  prior  to  the  1977 
Amendments.  EPA  caimot  approve  such 
compliance  date  extensions,  even 
thou^  a  NAP  with  a  later  attainment 
date  has  been  approved.  However,  a 
compliance  date  extension  beyond  a 
pre-existing  attainment  date  may  be 
granted  if  it  will  not  contribute  to  a 
violation  of  an  ambient  standard  or  a 
PSD  increment  (44  FR  20373-74,  April  4, 
1979). 

In  addition,  sources  subject  to  pre¬ 
existing  plan  requirements  may  be 
relieved  of  complying  with  8U(^ 
requirements  if  a  NAP  imposes  new, 
more  stringent  control  requirements  that 
are  incompatible  with  controls  required 
to  meet  the  pre-existing  regulations. 
Decisions  on  the  incompatibility  of 
requirements  will  be  made  on  a  case-by¬ 
case  basis. 

Note. — ^BPA  has  detennined  that  this  action 
is  “specialized,”  and  therefore  not  subject  to 
the  procedural  requirements  of  Executive 
Order  12044. 

Authority:  Sections  110, 129, 171-178,  and 
301(a)  of  the  Clean  Air  Act,  as  amended  [42 
U.S.C,  7410, 7429, 7501-7508,  and  7001(a)]. 

Dated:  January  12, 1981. 

Douglas  M.  Cosde, 

Administrator, 

Note. — ^Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
California  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1, 1980. 

Subpart  F  of  Part  52  of  Chapter  I  of 
Title  40  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

Subpart  F— CaRfomla 

1.  Section  52.220,  paragraph  (c)  is 
amended  by  adding  subparagraphs 


(47)(i)(B),  (58)(ii),  (63),  (65),  (66),  (67), 

(68),  (69,)  and  (70),  as  follows: 

§  52.220  Identification  of  plan. 

*  *  «  *  * 

(c)  *  *  * 

(47)*  *  * 

(i)  *  *  * 

(B)  New  or  amended  rules  462, 481, 
and  1104. 

(58)  *  *  * 

(ii)  South  Coast  AQMD. 

(A)  New  or  amended  Rules  1107, 1108, 
1108.1  and  1128. 

*  *  •  •  * 

(63)  The  following  portions  of  the 
California  Environmental  Quality  Act 
submitted  on  October  20, 1980,  by  the 
Governor’s  designee:  Sections  21000; 
21001:  21002;  21002.1;  21061;  21063;  21065; 
21080.1;  21080.4;  21080.5  (a),  (b),  (c)  and 
(d);  21081;  21082;  21100;  21104;  21151; 
21153;  21160. 

***** 

(65)  The  South  Coast  Air  Basin 
Control  Strategy  (Chapter  18  of  the 
Comprehensive  Revision  to  the  State  of 
California  Implementation  Plan  for  the 
Attainment  and  Maintenance  of 
Ambient  Air  Quality  Standards), 
submitted  on  July  25, 1979  by  the 
Governor’s  designee.  Those  portions  of 
the  South  Coast  Air  Basin  Control  * 
Strategy  identified  by  Table  18-1, 
“Location  of  Plan  Elements  Which  Meet 
Clean  Air  Act  Requirements,"  together 
with  Rules  1115  and  1126,  comprise  the 
submitted  nonattednment  area  plan 
control  strategy.  The  remaining  portions 
are  for  informational  purposes  only. 

(66)  Revised  regulations  for  the 
following  APCD’s,  submitted  on 
February  7, 1980,  by  the  Governor's 
designee. 

(i)  South  Coast  AQMD. 

(A)  New  or  amended  Rule  461. 

(67)  Revised  regulations  for  the 
following  APCD’s,  submitted  on  April  2, 
1980,  by  the  Governor's  designee. 

(i)  South  Coast  AQMD. 

(A)  New  or  amended  Rule  1122. 

(68)  Revised  regulations  for  the  South 
Coast  AQMD,  submitted  on  April  3, 
1980,  by  the  Governor’s  designee. 

(i)  New  or  amended  Rules  1301, 1303, 
1304, 1305, 1306, 1307, 1310, 1311,  and 
1313. 

(69)  Revised  regulations  for  the  South 
Coast  AQMD  submitted  on  April  23, 
1980,  by  the  Governor’s  designee. 

(i)  New  or  amended  Rules  464, 465, 
1123,  and  1125. 

(70)  Revised  regulations  for  the 
following  APCD’s  submitted  on  August 
15, 1980,  by  the  Governor’s  designee. 

(i)  South  Coast  AQMD. 

(A)  New  or  amended  Rules  1302  and 
1308. 


2.  Section  52.222  is  amended  by 
adding  subparagraph  (b)(2),  and 
removing  and  reserving  paragraph  (c), 
as  follows: 

§  52.222  Extensions. 
***** 

(b) *  *  * 

(2)  South  Coast  Air  Basin  for  NO*  and 
particulate  matter  (PM). 

(c)  (Reserved). 

***** 

3.  Section  52.223  is  amended  by 
adding  subparagraphs  (b)(3),  (c),  and 
(c)(1)  as  follows: 

§  52.223  Approval  status. 
***** 

(b)*  *  * 

(3)  South  Coast  Air  Basin  for  NOa  and 


(c)  The  Administrator  finds  that  the 
plan  does  not  satisfy  all  the 
requirements  of  Part  D,  Title  I  of  the 
Clean  Air  Act  as  amended  in  1977,  for 
the  nonattainment  areas  listed  in  this 
paragraph. 

(1)  South  Coast  Air  Basin  for  ozone 
and  CO. 

4.  In  §  52.229,  paragraph  (a)  is 
removed  and  reserved. 

5.  Section  52.223  is  amended  by 
adding  subparagraph  (a)(3),  as  follows: 

§  52.232  Part  D  conditlonai  approval. 

(a)  *  *  * 

(3)  The  South  Coast  Air  Basin  portion 
of  the  California  SIP.  The  following 
material  must  be  submitted  as  SIP 
revisions  by  the  following  dates. 

(i)  For  ozone,  CO,  NO*  and  PM; 

(A)  By  May  7, 19^,  the  NSR  rules 

must  be  revised  and  submitted  as  an  SIP 
revision.  The  rules  must  satisfy  Section 
173  of  the  Clean  Air  Act  and  40  CFR 
51.18,  “Review  of  new  sources  and 
modifications.”  In  revising  the  South 
Coast  AQMD’s  NSR  rules,  the  State/ 
AQMD  must  address  (1)  any  new 
requirements  in  EPA’s  amended 
regulations  for  NSR  (45  FR  31307,  May 
13, 1980  and  45  FR  52676,  August  7, 1980) 
which  the  AQMD  rules  do  not  currently 
satisfy  and  (2)  those  deficiencies  cited  in 
EPA’s  Evaluation  Report  Addendum 
which  still  apply  despite  EPA’s  new 
NSR  requirements  (contained  in 
Document  File  NAP-CA-0  at  the  EPA 
Library  in  Washington,  D.C.  and  the 
Regional  Office). 

^)  By  May  20, 1981.  A  commitment  to 
submit  annual  implementing  agency 
fiscal  and  personnel  commitments  to 
implement  the  South  Coast  Air  Basin 
NAP. 

(ii)  For  ozone  and  CO: 

(A)  By  May  20, 1981.  A  refined 
emission  inventory  for  the  South  Coast 
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Air  Basin  for  (1)  CO  which  is  based 
upon  winter  emissions  and  (2)  for  VOC. 

(B)  By  May  20, 1981.  Revised  emission 
reduction  estimates  for  each  year  for  the 
adopted  control  measures  which  are 
based  upon  the  refined  emission 
inventories. 

(C)  By  May  20, 1981.  A  schedule  for 
the  submittal  of  the  revised  emission 
reduction  estimates  for  the  pre-1982 
control  measures  that  are  not  yet 
adopted. 

(D)  By  May  20, 1981.  Written  evidence 
of  local  adoption  of  legally  enforceable 
commitments  and  implementation 
schedules  consistent  with  reasonable 
further  progress  for  the  six  adopted 
transportation  control  measures. 

(E)  By  May  20, 1981.  A  schedule  to 
analyze  alternative  packages  of 
transportation  control  measures, 
including  but  not  limited  to  those 
measures  listed  in  Section  108(f)(1)(A)  of 
the  Clean  Air  Act. 

(^  By  May  20, 1981.  The  Southern 
California  Association  of  Governments 
(SCAG)  greater  weight  and  equal 
proportion  programming  policy  and 
procedures  as  they  relate  to 
prioritization  and  funding  of  “air  quality 
projects"  and  “Highway  Projects”  €uid 
justification  that  &e  NAP  provisions  are 
consistent  with  Section  176(d)  of  the 
Clean  Air  Act. 

(iii)  For  particulate  matter: 

(A)  By  December  31, 1981,  a  refined 
emission  inventory  which  includes 
estimates  of  emissions  from  fugitive  dust 
somces  for  the  South  Coast  Air  Basin. 

(B)  By  December  31, 1981, 
documentation  for  the  PM  design  value 
used  to  determine  the  allowable  PM 
emission  level,  and  a  modeling  analysis 
using  the  new  emissions  inventory  data 
which  shows  the  emission  reductions 
necessary  to  provide  for  attainment  of 
the  PM  NAAQS  by  December  31, 1982. 

(C)  By  December  31. 1981,  revised 
emission  reduction  estimates  per  control 
measure  for  each  year  which  are  based 
upon  the  revised  emission  inventory. 

(D)  By  May  20, 1981.  A  commitment 
and  schedule  to  study  and  adopt  non- 
traditional  PM  control  measures  and  a 
commitment  to  implement  those  control 
measures  necessary  to  provide  for 
attainment 

(iv)  For  nitrogen  dioxide: 

(A)  By  May  20, 1981.  An  annual 
average  emission  inventory  for  the 
South  Coast  Air  Basin. 

(B)  By  May  20, 1981.  The  results  of  an 
air  quality  analysis  giving  a  preliminary 
quantification  of  the  total  emission 
reductions  needed  to  attain  the  NOs 
NAAQS. 

(C)  By  May  20, 1981.  Revised  emission 
reduction  estimates  for  each  year  which 
are  based  upon  the  revised  emission 


inventory  for  the*  control  measures  that 
are  adopted. 

(D)  By  May  20, 1981.  A  schedule  and 
work  program  for  the  submittal  of  a 
detailed  air  quality  analysis  giving  the 
final  quantification  of  the  needed 
emission  reductions  needed  to  attain  the 
NO,  NAAQS. 

(E)  By  May  20, 1981.  A  commitment 
and  schedule  to  develop  and  adopt  NO, 
control  measures  and  a  commitment  to 
implement  those  control  measures 
necessary  to  provide  for  attainment. 

6.  Section  52.233  is  revised  by  adding 
subparagraph  (a)(3).  as  follows: 

§  52.233  Review  of  new  source  and 
modlflcaUons. 

(a)  *  •  * 

(3)  South  Coast  AQMD. 

(i)  In  Rule  1306(a)(i),  submitted  on 
April  3, 1980,  sentence  3  is  disapproved. 

(ii)  In  Rule  1306(d)(l)(B)(ii),  submitted 
on  April  3, 1980,  the  following  portion  of 
the  rule  is  disapproved:  “which  have 
occurred  during  the  highest  three  years 
of  the  last  five  year  period,  divided  by 
three,  provided  the  applicant 
demonstrates  that  such  permit  units 
have  been  operated  at  least  90  days 
during  each  of  such  three  years.” 

(iii)  In  Rule  1307(a)  submitted  on 
August  15, 1980,  the  following  portion  of 


the  rule  is  disapproved:  “greater  than  68 
kilograms  (150  pounds)  per  day.  except 
carbon  monoxide,  for  which  the  value  is 
an  increase  greater  than  340  kilograms 
(750  pounds)  per  day.” 

7.  Section  52.237  is  amended  by 
adding  subparagraph  (a)(1),  as  follows: 

§  52.237  Part  D  diaapprovaL 
(a)  The  following  portions  of  the 
California  SIP  are~disapproved  because 
they  do  not  meet  the  requirements  of 
Part  D  of  the  Clean  Air  Act 

(1)  The  portions  of  the  South  Coast 
Air  Basin  Control  Strategy  that  pertain 
to  an  I/M  program. 

8.  Section  52.252  is  amended  by 
adding  subparagraph  (b)(2)(ii)  to  read  as 
follows: 

§  52.252  Control  of  degreasing 
operations. 

«  «  *  *  * 

fb)  *  *  * 

(2)  *  *  * 

(ii)  South  Coast  AQMD. 

«  «  *  *  • 

9.  In  §  52.238,  the  “Metropolitan  Los 
Angeles  Intrastate”  line  is  revised  to 
read  as  follows: 

§  52.238  Attainment  dates  for  national 
standards. 

***** 


Polhitants 

Air  quality  control  region  and  nonatt^nrnent  area 

TSP 

SO. 

CO  O. 

Primary  Secondary 

Primary  Secondary 

•  *  * 

d  e  h 

i  t 

10.  Section  52.253  is  amended  by 
revising  paragraph  (b)(2)  to  read 
follows: 

§  52.253  Metal  surface  coating  thinner  and 
reducer. 

***** 

(b)  *  *  * 

(2)  In  the  following  portions  of  the 
Metropolitan  Los  Angeles  Intrastate 
Region,  this  section  is  either  fully 
rescinded  or  peirtially  rescinded  subject 
to  the  conditions  specified  as  follows: 

(i)  This  section  is  fully  rescinded  for 
the  Ventura  County  APCD. 

(ii)  This  section  is  rescinded  for 
magnet  wire  insulators,  can  and  coil 
coaters,  metal  parts  coaters,  and  auto 
assembly  line  coaters  which  are  subject 
to  and  in  full  compliance  with  Rules 
1107, 1115, 1125,  and  1126  in  the  South 
Coast  AQMD. 

***** 


11.  Section  52.255  is  lunended  by 
removing  and  reserving  paragraph 
(b)(l)(vii),  and  by  adding  paragraph 
(b](3j  to  read  as  follows: 

§  52.255  Gasoline  transfer  vapor  control. 
***** 

(b)  *  *  * 

-(3)  The  control  requirements  of  this 
section  are  rescinded  in  the  following 
air  pollution  control  districts: 

(i)  South  Coast  AQMD. 
***** 

12.  Section  52.256  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§  52.256  Control  of  evaporative  losses 
from  the  filling  of  vehicular  tanks. 
***** 

(b)  This  section  is  applicable  in  the 
Metropolitan  Los  Angeles,  Sacramento 
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Valley  and  San  Joaquin  Valley 
Intrastate  Air  Quality  Control  Regions, 
except  as  follows: 

(1)  In  the  following  portions  of  the 
Metropolitan  Los  Angeles  Intrastate 
Region,  this  section  is  rescinded. 

(i)  South  Coast  AQMD. 
***** 

[FR  Doc.  81-2095  Filed  1-20-81;  8:45  am] 

BILLING  CODE  6S60-38-M 


40  CFR  Part  52 
[A-1-FRL  1729-8] 

Approval  and  Promulgation  of 
Implementation  Plans;  Revision 

agency:  Environmental  Protection 
Agency. 

ACTION:  Final  Rule. 

summary:  The  Director  of  the  Rhode 
Island  Department  of  Environmental 
Management  (DEM]  submitted  on 
August  28, 1980  a  request  for  EPA 
approval  of  a  revision  to  the  Rhode 
Island  State  Implementation  Plan  (SIP). 
This  revision  constitutes  a  variance 
from  Regulation  8,  “Sulfur  Content  of 
Fuels”  of  DEM’s  Rules  and  Regulations 
for  the  Prevention,  Control  and 
Abatement,  and  Limitation  of  Air 
Pollution  which  requires  fuel  oil  burning 
sources  to  use  fossil  fuel  containing  0.55 
pounds  or  less  of  sulfur  per  million  Btu 
heat  release  (approximately  equivalent 
to  1  percent  by  weight).  The  revision 
allows  an  alternative  emission  reduction 
option  for  control  of  sulfur  dioxide  in 
accordance  with  EPA’s  controlled 
trading  policy  (Federal  Register  Vol.  44, 
No.  239,  Tuesday,  December  11, 1979), 
commonly  refered  to  as  the  "Bubble 
Policy.”  This  revision  allows  the 
Narragansett  Electric  Company  to 
increase  its  sulfur-in-fuel  oil  content 
from  1  percent  to  2.2  percent  at  its 
electric  power  generating  station  on 
South  Street  in  Providence  during  such 
times  that  it  ceases  operation  or  bums 
natural  gas  at  its  electric  power 
generating  station  on  Manchester  Street 
in  Pro\ddence.  EPA  published  a 
proposed  approval  of  this  revision  on 
October  24, 1980  (45  FR  70513).  No 
letters  of  comment  were  received  during 
the  thirty  (30)  day  comment  period 
which  ended  November  24, 1980.  EPA  is 
today  approving  this  revision. 

EFFECTIVE  DATE:  January  21, 1981. 

FOR  FURTHER  INFORMATION  CONTACT. 
Marcia  L  Spink,  Air  Branch, 
Environmental  Protection  Agency, 
Region  I,  Room  1903,  J.F.K.  Federal 
Building,  Boston,  Massachusetts  02203, 
(817)  223-4448. 


ADDRESSES:  Copies  of  the  Rhode  Island 
revision  document,  which  is 
incorporated  by  reference,  are  available 
for  public  inspection  during  regular 
business  hours  at  the  Environmental 
Protection  Agency,  Region  I,  Room  1903, 
J.F.K.  Federal  Building,  Boston, 
Massachusetts  02203;  Public  Information 
Reference  Unit  Environmental 
Protection  Agency,  401 M  Street  SW., 
Room  8401,  Washington,  D.C.  20460;  and 
the  Rhode  Islamd  Department  of 
Environmental  Management  75  Davis 
Street  Room  204,  Cannon  Building, 
Providence,  Rhode  Island  02908. 
SUPPLEMENTARY  INFORMATION:  On 
October  24, 1980  (45  FR  70513)  EPA 
proposed  approval  of  a  revision  to  the 
Rhode  Island  SIP  which  would  allow  the 
Narragansett  Electric  Company  (NEC)  to 
increase  its  sulfur-in-fuel  oil  li^t  from  1 
percent  to  2.2  percent  at  its  electric 
power  generating  station  on  South  Street 
in  Providence  when  it  ceases  operation 
or  bums  natural  gas  at  its  electric  power 
generating  station  on  Manchester  Street 
in  Providence.  This  revision  involves  a 
variance  firom  Regulation  8,  “Sulfur 
Content  of  Fuels,”  of  DEM’s  Rules  and 
Regulation  for  the  Prevention,  Control 
and  Abatement  and  Limitation  of  Air 
Pollution  and  is  being  undertaken  in 
accordance  with  EPA’s  controlled 
trading  policy  (Federal  Register,  Vol.  44, 
No.  239,  Tuesday,  December  11, 1979), 
commonly  referred  to  as  the  “Bubble 
Policy.” 

The  SIP  revision  and  EPA’s  reasons 
for  approving  it  were  explained  in  the 
Notice  of  Proposed  Rulemaking,  cited 
above,  and  will  not  be  repeated  here.  No 
comments  having  been  received,  EPA  is 
now  taking  final  action  to  approve  the 
revision. 

EPA  finds  good  cause  for  making  this 
revision  immediately  efiective  for  the 
following  reasons: 

1.  The  revision  to  the  SIP  is  already  in 
effect  under  State  law  and  EPA 
approval  imposes  no  additional 
re^atory  burden. 

2.  'The  NEC  estimates  fuel  cost  savings 
of  2.7  to  4  million  dollars  annually  as  a 
result  of  the  revision. 

3.  ’The  revision  will  result  in  a  600,000 
barrel  per  year  reduction  of  imported  oil. 

Under  Section  307(b)(1)  of  the  Clean 
Air  Act,  judicial  review  of  (this  action) 
is  available  only  by  the  fili^  of  a 
petition  for  review  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  within  60  days  of  today.  Under 
Section  307(b)(2)  of  the  Clean  Air  Act, 
the  requirements  which  are  the  subject 
of  today’s  notice  may  not  be  challenged 
later  in  civil  or  criminal  proceedings 
brought  by  EPA  to  enforce  these 
requirements. 


After  evaluation  of  the  State’s 
submittaL  the  Administrator  has 
determined  that  the  Rhode  Island 
revision  meets  the  requirements  of  the 
Clean  Air  Act  and  40  CFR  part  51. 
Accordingly,  this  revision  is  approved 
as  a  revision  to  the  Rhode  Island  SIP. 

(Sec.  110(a)  of  the  Clean  Air  Act  as 
amended,  42  U.S.C.  7401  et  seq.) 

Dated:  January  12, 1981. 

Douglas  M.  Costle, 

Administrator. 

Note. — Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  state  of 
Rhode  Island  was  approved  by  the  Director 
of  the  Federal  Register  on  July  1, 1980. 

Part  52  of  Chapter  I,  Title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

Subpart  00 — Rhode  Island 

1.  Section  52.2070,  paragraph  (c)  is 
amended  by  adding  subparagraph  (13) 
as  follows: 

§  52.2070  Identification  of  plan. 

h  it  H  *  It 

(c)  *  *  * 

(13)  A  revision  to  Regulation  8,  “Sulfur 
Content  in  Fuels,”  for  the  Narragansett 
Electric  Company,  Providence, 
submitted  on  August  28, 1980  by  the 
Director  of  the  Department  of 
Environmental  ManagemeaL 

(FR  Doc.  81-2072  FOed  1-10-81;  8:45  am] 

BILUNG  CODE  SSSO-SS-M 


40  CFR  Part  180 

[PH-FRL  1731-4;  PP  4F1514/R296] 

Polyamide  Polymer  Derived  From 
Sebacic  Acid 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

summary:  This  regulation  establishes  an 
exemption  from  the  requirement  of  a 
tolerance  for  polyamide  polymer  derived 
from  sebacic  acid,  vegetable  oil  acids 
with  or  without  dimerization, 
terephthalic  acid  and/or 
ethylenediamine  when  used  as  ail 
encapsulating  medium  for  methoprene 
only. 

EFFECTIVE  DATE:  Effective  on  January  21, 
1981. 

ADDRESS:  Written  objections  may  be 
submitted  to  the:  Hearing  Clerk, 
Environmental  Protection  Agency,  Rm. 
M-3708,  401  M  St.  SW.,  Washington, 

D.C.  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Shaughnessy,  Registration  Division 
(TS-767),  Office  of  Pesticide  Programs, 
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Environmental  Protection  Agency.  Rm. 
E-229,  401  M  St.  SW.,  Washington,  D.C. 
20460,  (202-426-9458). 

SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  notice  that  published  in  the 
Federal  Register  of  November  16, 1980 
(45  FR  76211)  that  the  agency  proposed 
deleting  an  inert  ingredient  from 
§  180.1001(d)  where  it  is  listed  without 
restriction,  and  establishing  an 
exemption  from  the  requirement  of  a 
tolerance  for  polyamide  polymer  derived 
from  sebacic  acid,  vegetable  oil  acids 
without  dimerization,  terephthalic  acid 
and/or  ethylenediamine  when  used  as 
an  encapsulating  medium  for 
methoprene  only. 

No  comments  or  requests  for  referral 
to  an  advisory  committee  were  received 
by  the  agency  in  response  to  this  notice 
of  proposed  rulemaking. 

It  has  been  concluded,  therefore,  that 
the  proposed  regulation  to  40  CFR  Part 
180  will  protect  the  public  health,  and  is 
established  as  set  forth  belov/. 

Any  person  adversely  affected  by  this 
regulation  may,  on  or  before  February 
20, 1981,  file  written  objections  with  the 
Hearing  Clerk,  EPA,  Rm.  M-3708  (A- 
110),  401 M  St  SW.,  Washington,  D.C 
20460.  Such  objections  should  be 
submitted  in  quintuplicate  and  specify 
the  provisions  of  the  regulation  deemed 
objectionable  and  the  groimds  for  the 
objections.  If  a  hearing  is  requested,  the 
objections  must  state  the  issues  for  the 
hearing.  A  hearing  will  be  granted  if  the 
objections  are  supported  by  groimds 
legally  sufficient  to  justify  the  relief 
sought 

Under  Executive  Order  12044,  EPA  is 
required  to  judge  whether  a  regulation  is 
"significant”  and  therefore  subject  to  the 
procedural  requirements  of  the  Order  or 
whether  it  may  follow  other  specialized 
development  procedures.  EPA  labels 
these  other  regulations  “specialized.” 
This  regulation  has  been  reviewed  and 
it  has  been  determined  that  it  is  a 
specialized  regulation  not  subject  to  the 
procedural  requirements  of  Executive 
Order  12044. 

Effective  date:  January  21, 1981. 

(Sec.  408(e),  68  Stat.  514  (21  U.S.C.  346a(e))] 

Dated:  January  13, 1981. 

Edwin  L  Johnson, 

Deputy  Assistant  Administrator  for  Pesticide 
Programs. 

Therefore,  Subpart  D  of  40  CFR  Part 
180  is  amended  as  follows: 

§180.1001  [Amended] 

1.  By  deleting  “Polyamide  polymer 
derived  from  sebacic  acid,  vegetable  oil 
acids  with  or  without  dimerization, 
terephthalic  acid  and/or 
ethyletiedieunine”  fitim  the  table  imder 
§  180.100lCd). 


2.  By  adding  a  new  §  180.1053  to  read 
as  follows: 

§  180.1053  Polyamide  polymer  derived 
from  sebacic  ac^  exemption  from 
requirement  of  tolerance. 

Polyamide  polymer  derived  from 
sebacic  acid,  vegetable  oil  acids  with  or 
without  dimerization,  terephthalic  acid 
and/or  ethylenediamine  is  exempted 
firom  the  requirement  of  a  tolerance 
when  used  as  an  encapsulating  medium 
for  methoprene  only. 

(FR  Doc.  81-2017  FUed  l-lS-Sl:  8:45  am] 

BILLH4G  CODE  65a0-3>-M 


40  CFR  Part  180 

[PH-FRL  1732-1;  PP  OF2277/R276A] 

1-Naphthal«naacetic  Acid;  Correction 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  Rule;  correction. 

summary:  This  document  corrects  a 
regulation  that  appeared  in  the  Federal 
Register  of  November  26, 1980  (45  FR 
78086),  in  which  the  lethal  dose 
appeared  incorrectly. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Taylor,  Product  Manager  (PM) 
25,  Registration  Division  (TS-767), 

Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  Rm. 
E-359,  401 M  St  SW.,  Washington,  D.C. 
20460,  (202-755-2198). 

SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  notice  that  published  in  the 
Federal  Register  of  November  26. 1980 
(45  FR  78686)  that  a  regulation  had  been 
established  for  residues  of  the  plant 
growth  regulator  1-naphthaleneacetic 
acid.  In  the  2nd  column,  6th  paragraph, 
the  acute  oral  LDm  appeared  incorrectly. 
Please  correct  the  document  to  read: 
“The  toxicology  data  evaluated  included 
an  acute  oral  LDm  (1-NAA)  with  a  LDm 
of  1  gram  (g)/kilogram:  *  *  *” 

(Sea  408(e].  68  Stat  514,  (21  U.S.C.  S46a(eJ)] 
Dated;  January  13, 1981. 

Edwin  L.  Johnson, 

Deputy  Assistant  Administrator  for  Pesticide 
Programs. 

(FR  Doa  81-2022  FQed  l-lB-81;  8.-4S  am] 

BILUNG  CODE  S560-32-M 


40  CFR  Part  762 

[OPTS— 66005A;  TSH-FRL  1881-1] 

Fully  Halogenated 

Chlorofluorocarbons;  Exemption  for 
Spinnerette  Release  Agents 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


action:  Rnal  rule. 

SUMMARY:  EPA  proposed  that  the 
essential  use  exemption  fiom  the 
Agency’s  chlorofluorocarbon  rule  for 
spinnerette  release  £igents  be  revoked, 
liiis  proposal  was  published  ia  the 
Federal  Register  of  June  14, 1979  (44  FR 
34167).  EPA  is  now  promulgating  a  final 
rule  which  revokes  die  essential  use 
exemption  effective  March  1, 1982. 
EFFEcnvE  date:  This  rule  becomes 
effective  March  1, 1982. 

ADDRESS:  The  official  record  of 
rulemaking  is  available  from  8K)0  a.m.  to 
4KX)  p.m.,  Monday  through  Friday, 
except  legal  holidays  by  contacting:  Joni 
T.  Repasch,  Office  of  Pesticides  find 
Toxic  Substances,  Environmental 
Protection  Agency,  Rm.  E-447, 401 M  St. 
SW.,  Washin^on,  D.C.  2046a  (202-755- 
8050). 

FOR  FURTHER  INFORMATION  CONTACT: 

John  B.  Ritch,  Jr.,  Director.  Industry 
Assistance  Office.  Office  of  Toxic 
Substances,  (TS-799),  Environmental 
Protection  A^ncy,  401 M  St,  SW., 
Washington,  D.C.  2046a  Toll  Free  (800- 
424-0065),  In  Washington,  DC:  (554- 
1404). 

SUPPLEMENTARY  INFORMATION:  EPA’s 

chlorofluorocarbon  rule  (40  CFR  762) 
prohibits  the  manufacture,  processing, 
and  distribution  in  commerce  of  fully 
halogenated  chlorofluoroalkanes 
(chlorofluorocarbons)  for  nonessential 
aerosol  propellant  uses,  published  in  the 
Fedmral  Register  of  Mar^  17, 1978  (43 
FR  11318).  Section  762.21(b)  contains  an 
essential  use  exemption  for  “release 
agent  for  molds  used  in  the  production 
of  plastic  and  elastomeric  materials”. 
EPA  had  interpreted  this  exemption  to 
include  spinnerette  release  agents. 

A  spinnerette  is  a  metal  plate  with 
tiny  holes  (0.1-1.0  mm  diameter)  used  in 
the  formation  of  man-made  fibers.  By 
preventing  filaments  finm  adhering  to 
the  spiimerettes,  release  agents  keep  the 
spinnerettes  clean,  thereby  ensuring  the 
quality  of  the  filaments. 

EPA  proposed  to  immediately  revoke 
the  exemption  for  spinnerette  release 
agents,  because  of  die  Agency’s  belief 
that  substitutes  for  chlorofluorocarbon- 
propelled  spinnerette  release  agents  had 
been  developed.  This  proposal  was 
published  in  the  Federal  Registw  of  June 
14, 1979  (44  FR  34167).  Comments  on  that 
proposal  have  convinced  EPA  that  the 
substitutes  available  as  of  the  date  of 
the  proposed  rule  were  not  as  effective 
as  ^A  had  thou^t  and  that  industry 
needs  more  time  to  develop  a  substitute. 
Therefore,  EPA  is  revoking  the  essential 
use  exemption  for  spinnerette  release 
agents,  but  delaying  the  effective  date  of 
the  action  until  March  1, 1982. 
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This  change  is  based  on  comments 
submitted  to  EPA  in  response  to  the  June 
14, 1979  proposal  and  on  information 
obtained  as  a  result  of  a  visit  to  a 
DiiPont  Corporation  plant  in  Kinston, 

N.C.  Comments  on  the  June  14, 1979 
proposal  were  received  from  Hber 
producers,  producers  of  substitute 
products,  a  distributor  for  one  of  the 
producers,  and  a  trade  association. 

Producers  of  substitute  products 
reported  that  they  needed  more  time  to 
refine  their  product  delivery  system.  At 
the  same  time  fiber  producers  reported 
that,  while  substitute  products  were 
available,  they  were  not  completely 
satisfactory  for  all  fibers  and  processes 
used. 

Generally  the  problegis  encountered 
in  developing  a  substitute  can  be 
summarized  as  follows:  (1)  Spinnerette 
release  agents  are  used  on  many 
different  types  of  fibers  and  in  many 
different  processes  mstking  it  unlikely 
that  one  substitute  product  could  service 
all  of  the  industry’s  needs,  (2)  carbon 
dioxide-propelled  products  have 
unsatisfactory  spray  characteristics,  (3) 
hydrocarbon-propelled  products  have 
flammability  problems,  and  (4)  there  are 
potential  toxicity  problems  from 
products  containing  methylene  cltloride 
or  1,1,1-trichloroethane. 

EPA  now  recognizes  that  the 
spinnerette  release  agents  marketed  at 
the  time  the  proposed  rule  was 
published  were  inadequate  to  serve  all 
the  needs  of  fiber  producers.  However, 
EPA  believes  that  acceptable  substitute 
products  can  be  developed,  and  that  the 
additional  year  extension  granted  under 
this  rule  wO  be  sufficient  time  to 
complete  the  development  of  a 
substitute.  This  extension  has  the  effect 
of  actually  allowing  approximately  two 
additional  years  from  the  original 
proposal  date  for  development  and 
testing  of  substitute  products. 

Under  Executive  Order  12044,  EPA  is 
required  to  judge  whether  a  regulation  is 
“significant”  and  therefore  subject  to  the 
procedural  requirements  of  the  Order  or 
whether  it  may  follow  other  specialized 
development  procedures.  EPA  labels 
these  other  regulations  "specialized”. 
This  proposed  regulation  has  been 
reviewed  and  determined  to  be  a 
specialized  regulation  not  subject  to  the 
procedural  requirements  of  Executive 
Order  12044. 

The  rulemaking  record  for  this  action 
consists  of  the  rulemaking  record  for 
EPA’s  chlorofluorocarbon  rule  under  40 
CFR  Part  762  published  in  the  Federal 
Register  of  March  17, 1978,  and  the 
following  documents: 


Federal  Register  Notices 

1.  "Fuliy  Halogenated  Chlorofluorocarbons: 
Spinnerette  Release  Agents”,  EPA,  Published 
June  14, 1979  (44  FR  34167) 

2.  USEPA  OPTS,  “Essential  Use 
Determinations — Revised”,  Mturch  17, 1978 

Company  File 
A.  W.  Chesterton  Co.: 

Main  Comment,  Aug.  31, 1979 
Aerosol  Systems,  Inc.: 

Communication,  Dec.  28, 1978 
Communications  (2),  Apr.  12, 1979 
Allied  Chemical  Co.: 

Communication,  Jan.  24, 1979 
Communication,  July  13, 1979 
Main  Comment,  ^pt.  10, 1979 
Communication,  Nov.  5, 1979 
American  Enka  Co.; 

Main  Comment,  Sept.  5, 1979 

D.  B.  Powers  Corporation: 

Communication,  Jan.  9, 1979 
Communications  (4),  Apr.  12, 1979 
Communication,  May  10, 1979 
Communication,  Aug.  30, 1979 
Main  Comment,  Sept.  6, 1979 
Communication,  Sept.  28, 1979 
Communication,  Nov.  26, 1979 

Diamond  Hill: 

Communication,  Apr.  11, 1979 
Communication,  Aug.  30, 1979 
Dixie  Bearings,  Inc.: 

Communication,  May  15, 1979 
Communication,  May  29, 1979 

E.  I.  DuPont  deNemours  and  Company: 
Communication,  Dec.  27, 1978 
Main  Comment,  Aug.  28, 1979 

EPA  Memorandum  on  Nov.  15, 1979,  site 
visit,  Dec.  31, 1979 
Eastman  Kodak  Company: 

Main  Comment,  Aug.  31, 1979 
Essex  Chemical  Corporation: 

Communication,  July  2, 1979 
Fenwal  Inc.: 

Communication,  June  20, 1979 
Fibers  Industries: 

Main  Comment,  Aug.  27, 1979 
Hoescht  Fibers  Industries; 

Main  Comment,  Sept.  10, 1979 
Man-Made  Fiber  Producers  Assn.,  Inc.; 

Main  Comment,  Sept.  11, 1979 
Communication,  Sept.  24, 1979 
Monsanto  Textile  Co.: 

Main  Comment,  Sept.  10, 1979 
Main  Comment,  Sept.  28, 1979 
O’Brian-Mace  Co.,  Inc.: 

Communication,  Mar.  12, 1979 
Sherwin-Williams  Co.: 

Communication,  June  28. 1979 
Sprayon  Products: 

Communication,  Mar.  19, 1979 
(Sec.  6,  Pub.  L.  94-469, 90  Stat.  2020  (15  U.S.C. 
2065)) 

Dated:  January  12, 1981. 

Douglas  M.  Costle, 

Administrator. 

40  CFR  Part  762  is  amended  by 
revising  §  762.21(b)  to  read  as  follows: 

§  762.21  Essential  use  exemptions. 
***** 

(b)  Release  agents  for  molds  used  in 
the  production  of  plastic  and 
elastomeric  materials;  including 


spinnerette  release  agents  until  March  1, 
1982. 

•  •  *  *  • 

[FR  Doo.  81-2103  Filed  1-19-81;  8:45  am] 

BiLUNO  COOe  85eO-31-M 


GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Parts  5A-1, 5A-2 

[APD  2800.3  CHGE  19] 

Procurement  Regulations; 
Miscellaneous  Amendments 

agency:  General  Services 
Administration. 
action:  Final  rule. 

summary:  Chapter  5A.  General  Services 
Administration  Procurement 
Regulations,  is  amended  to  (1)  prescribe 
examples  of  "Age  on  Delivery”  type 
clauses  applicable  to  procurements  of 
shelf-life  items,  and  (2)  update 
solicitation  cover  page  notices  and 
miscellaneous  text  provisions  by 
deletion  or  revision.  The  purpose  of 
these  changes  is  to  improve  regulatory 
coverage  of  contract  clauses  and 
procurement  procedures. 

EFFECTIVE  DATE:  This  regulation  is 
effective  February  13, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 
Philip  G.  Read,  Director,  Federal 
Procurement  Regulations  Directorate, 
Officer  of  Acquisition  Policy  (703-557- 
8947). 

PART  5A-1— GENERAL 

Subpart  SA-1. 3— General  Policlea 

1.  In  §  5A-1.370-3,  paragraph  (a)  is 
revised  and  paragraph  (c)(7)  is  added  as 
follows: 

§  5A-1.370-3  Use  of  warranty. 

(a)  The  procuring  director  shall 
approve  the  use  of  a  warranty  in  supply 
contracts,  except  when  the  warranty  is 
in  the  specification,  or  the  contractor’s 
commercial  warranty  is  included,  or  a 
warranty  is  prescribed  in  the  GSPR  for 
specific  situations.  To  the  extent 
practicable,  a  clause  substantially 
similar  to  that  prescribed  in  §  5A-1.370- 
4  shall  be  used.  Warranty  clauses  that 
differ  substantially  shall  be  approved  or 
prescribed  by  the  Assistant 
Administrator  for  Acquisition  Policy. 
***** 

(c) - 

'  (7)  Warranty  clauses  applicable  to 
shelf-life  items  should,  to  flie  extent 
feasible,  indicate  the  nature  of  and  the 
degree  to  which  deterioration  will  be 
permitted  during  the  warranty  period. 
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unless  such  factors  are  adequately 
covered  in  the  product  specification. 

***** 

2.  In  §  5A-1.370-4,  paragraph  (a)  of 
the  “Warranty  of  Supplies”  clause  is 
revised  to  read  as  follows: 

§  5A-1.370-4  Warranty  clause  for  supply 
contracts. 

***** 

Warranty  of  Supplies 
(a)  Notwithstanding  inspection  and 
acceptance  by  the  Government  of  supplies 
furnished  under  the  contact  or  any  provision 
of  this  contract  concerning  the 
conclusiveness  thereof,  the  Contractor 
warrants  that  for  (enter  specific  warranty 
period  such  as  "one  year  after  specified 
date, "  or  other  applicable  warranty 
provision)  all  supplied  furnished  under  this 
contract  will  be  free  from  defects  in  material 
or  workmanship  and  will  conform  with  the 
specifications  and  all  other  requirements  of 
this  contract.  Further,  the  Contractor  certifies 
that  the  supplies  will  be  suitable  for  their 
intended  purpose.  Unless  otherwise  provided, 
this  warranty  period  shall  begin  60  days  after 
the  date  of  shipment. 

***** 

PART  5A-2— PROCUREMENT  BY 
FORMAL  ADVERTISING 

The  table  of  contents  for  Part  5A-2  is 
amended  to  delete  §  5A-2.202-51  in  its 
entirety. 

Sec. 

***** 

5A-2.202-51  [Deleted] 

***** 

Subpart  5A-2.2— Solicitation  of  Bids 

§5A>2.202-4  [Amended] 

1.  In  §  SA-2.202-4,  paragraphs  [e]  and 
Ji)  are  amended  by  changing  the  words 
“Quality  Control  Division”  to  “quality 
assurance  activity.”  In  pareigraph  (k), 
the  organizational  title  “Office  of 
Standards  and  Quality  Control  (FM)”  is 
changed  to  “Office  of  Engineering  and 
Technical  Management  (FRE).” 

§  5A>2.202-51  [Removed] 

2.  Section  5A-2.202-51  is  removed  in 
its  entirety. 

3.  Section  5A-2.202-70  is  revised  as 
follows: 

§  5A-2.202-70  Unsolicited  samples, 
descriptive  literature,  or  brand  name 
references. 

(a)  The  following  clause  shall  be 
inserted  in  each  solicitation  (applicable 
to  formally  advertised  procurements). 

Unsolicited  Samples,  Descriptive  literature, 
or  Brand  Name  References 

When  procurement  is  effected  imder 
specifications  or  purchase  descriptions  (other 
than  “brand  name  or  equal")  and  the 


Government  does  not  specifically  request  bid 
samples,  descriptive  literature,  or  references 
to  brand  names,  models,  or  part  numbers  as 
an  integral  part  of  the  bid,  bids  which  are 
accompanied  by  any  of  the  foregoing  will  be 
rejected  imless  it  is  clear  from  the  bid  or 
accompanying  papers  that  the  samples, 
descriptive  Uteratime,  or  references  to  brand 
names,  models,  or  part  numbers  are  not 
intended  to  qualify  the  bid  and  that  the 
bidder  proposes  to  furnish  items  fully  in 
accordance  with  the  specifications  or 
purchase  descriptions.  When  offers  contain 
unsolicited  material  such  as  samples, 
descriptive  literature,  or  references  to  brand 
names,  models,  or  part  numbers,  the 
Government  will  not  be  responsible  in  any 
way  for  determining  whether  the  items  which 
are  offered  meet  the  Government's 
requirements  set  forth  in  the  applicable 
specifications  or  purchase  descriptions. 

(End  of  Clause) 

(b)  The  following  notice  shall  be 
included  on  GSA  Form  1602,  Notice 
Concerning  Your  Solicitation  for  Offers, 
except  when  “brand  name  or  equal” 
items  are  being  procured. 

Unsolidted  Material 

Bidders  are  cautioned  that  the  submission 
of  unsolicited  bid  samples  or  descriptive 
literature,  or  references  in  the  bid  to  brand 
names,  models,  or  part  numbers  may  cause 
rejection  of  the  offer.  Hie  bidder's  attention 
is  directed  to  the  clause  entitled  “Unsolicited 
Samples,  Descriptive  Literature,  or  Brand 
Name  References.” 

(End  of  Notice) 

§5A-2.203-1  [Amanded] 

4.  Section  5A-2.203-1  is  amended  by 
removing  the  parenthetical  statement  at 
the  end  of  paragraph  (c). 

5.  Section  5A-2.203-70  is  revised  as 
follows: 

§  5A-2.203-70  Solicitation  Copies  clause. 

The  following  clause  shall  be  included 
in  all  solicitations  (may  be  included  as  a 
notice  on  GSA  Form  1602  if  a  cover  page 
is  used): 

Solicitation  Copies 

To  reduce  costs,  only  a  single  copy  of  this 
solicitation  is  mailed  to  addressees  on  our 
bidders  mailing  list,  except  that  complete  bid 
sets  are  furnished  to  active  bidders  who 
responded  to  previous  solicitations  for 
sin^ar  commodities.  If  additional  copies  are 
required  (see  Block  9,  page  1,  for  number  of 
bid  copies  to  be  submitted),  you  may 
reproduce  them  yourself,  provided  they  are 
complete  in  every  respect  or  you  may  obtain 
them  from  the  GSA  Business  Service  Center, 
(insert  address  and  phone  number  of  the  BSC 
serving  the  issuing  office). 

(End  of  Clause) 

PART  5A-7— CONTRACT  CLAUSES 

The  table  of  contents  for  Part  5A-7  is 
amended  to  remove  §  5A-7,103-58  and 
to  add  new  §  5A-7.103-70,  as  follows: 


Sec. 

***** 

5A-7.103-58  [Efeleted] 

***** 

5A-7.103-70  Acceptable  age  of  shelf-life 
items. 

***** 

Subpart  5A-7.1— Fixed-Price  Supply 
Contracts 

1.  Section  5A-7.103-57  is  amended  by 
removing  paragraphs  (c)  and  (d)  in  their 
entirety. 

§  5A-7.103-57  Standby-stock  clauses. 

***** 

(c)  [Deleted] 

(d)  [Deleted] 

§5A-7.103-58  [Removed] 

2.  Section  5A-7.103-58  is  removed  in 
its  entirety. 

3.  Section  5A--7.103-70  is  added  as 
follows: 

§5A-7.103-70  Acceptable  age  of  sheif-Nfe 
items. 

In  accordance  with  §  101-27.206-2  of 
the  Federal  Property  Management 
Regulations,  contractors  are  required  to 
finish  shelf-life  items  within  a  specified 
number  of  months  fix)m  the  date  of 
m€uiufacture  or  production  of  the 
supplies. 

(a)  When  the  required  shelf-life  period 
is  12  months  or  less,  the  corresponding 
age-on-delivery  period  as  suggested  in 
FPMR  101-27.206-2  is  relatively  short 
(i.e.,  one  or  two  months  from  date  of 
manufacture).  Consequently,  if  the 
supplies  are  to  be  laboratory  tested  by 
the  Government  prior  to  acceptance,  the 
acceptable  age  period  should  stop  at  the 
time  the  supplies  are  offered  for 
inspection  and  testing.  Otherwise, 
contractors  may  be  prejudiced  by 
unusual  delays  on  the  part  of  the 
Government  in  completing  the  testing 
process.  Accordingly,  in  these 
circumstances  a  clause  substantially  as 
follows  shall  be  used: 

Acceptable  Age  of  Su(^Iies 
The  supplies  furnished  under  this  contract 

shall  not  be  more  than - months  old. 

beginning  with  the  first  full  month  after  the 
date  of  manufacture  marked  on  the  container. 
For  the  purpose  of  this  clause,  supplies  shall 
be  considered  to  be  furnished  (1)  i^en  they 
are  offered  to  the  Government  for  inspection 
and  testing,  or  (2)  on  the  date  of  shipment  if 
the  supplies  are  shipped  under  a  Quality 
Approved  Manufacturer  Agreement  If  the 
age  of  the  supplies  furnished  under  this 
contract  is  greater  than  the  specified  number 
of  months,  die  Government  may  exercise  its 
rights  under  the  Inspection  clause  of  this 
contract  (Article  5,  Paragraph  (b).  Standard 
Form  32]. 

(End  of  Clause) 
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(b)  If  the  minimum  shelf-life  period  of 
the  supplies  being  procured  is  more  than 
12  months  and/or  if  lengthy  testing  is 
not  involved,  the  end  of  the  acceptable 
age  period  may  be  either  the  time  of 
shipment  or  the  time  of  delivery,  as 
considered  appropriate  by  the 
contracting  officer.  In  these 
circumstances,  a  clause  substantially  as 
follows  shall  be  used.  (Note. — ^This 
example  is  applicable  to  procurements 
which  cover  both  shelf-life  and  non¬ 
shelf-life  items,  or  items  with  different 
shelf-life  periods.) 

Age  on  Delivery 

Included  in  the  item  description  of  each 
shelf-life  item  covered  by  this  procurement  is 
a  statement  regarding  the  "age  of  delivery”  of 
the  item.  The  age  of  the  itemfs]  shall  not 
exceed  the  number  of  months  shown  in  the 
item  description,  counted  horn  the  first  day  of 
the  month  following  the  month  of 
manufacture  to  the  date  of  actual  delivery  to 
the  delivery  point(s)  specified  herein.  If  the 
age  of  the  supplies  delivered  under  this 
contract  is  greater  than  the  number  of  months 
shown,  the  Government  may  exercise  its 
rights  under  the  Inspection  clause  of  this 
contract  (Article  5,  Paragraph  (b).  Standard 
Form  32). 

(End  of  Clause) 

4.  Section  5A-7.103-71  is  revised  as 
follows: 

§  5A-7.103-71  Special  discount  terms. 

(a)  When  inspection  is  at  destination 
and  laboratory  testing  is  required  prior 
to  acceptance  of  the  supplies,  the 
following  clause  shall  be  used.  The 
number  of  days  to  be  entered  in  the 
blank  space  in  the  clause  shall  be  the 
number  of  days  needed  for  testing  and/ 
or  analysis,  including  the  time  required 
for  shipping  samples  of  the  supplies  to 
the  testing  facility.  The  period  entered 
shall  not  exceed  30  calendar  days  unless 
the  quality  assurance  activity  furnishes 
a  written  statement  that  additional  time 
is  absolutely  necessary. 

(b)  If  Standard  Form  33-A  is  not 
incorporated  as  a  part  of  the  solicitation 
(as  in  the  case  of  the  small  purchases), 
the  parenthetical  statement  at  the 
beginning  of  the  clause  shall  be  omitted. 

Special  Discount  Terms 

(Article  9,  Discounts,  of  Standard  Form  33- 
A,  Solicitation  Instructions  and  Conditions,  is 
deleted  and  the  following  is  substituted 
therefor.) 

(a)  Prompt  payment  discounts  offered  for 
payment  within  less  than  20  calendar  days 
will  not  be  considered  in  evaluating  offers  for 
award.  However,  offered  discounts  of  less 
than  20  calendar  days  will  be  taken  if 
payment  is  made  within  the  discount  period, 
even  though  not  considered  in  the  evaluation 
of  offers. 

(b)  Prior  to  final  acceptance,  the  supplies 
described  in  this  solicitation  will  be 
laboratory  tested  for  conformance  with  the 
specifications  cited.  It  is  estimated  that  such 
testing  will  require  a  maximum  of 
calendar  days,  and  any  discount  period 


offered  will  begin  that  same  number  of 
calendar  days  after  the  date  of  arrival  of  the 
supplies  at  the  destination  or  port  of 
embarkation,  or  on  the  date  a  correct  invoice 
or  voucher  is  received  in  the  office  specified 
by  the  Government,  if  the  latter  date  is  later 
than  the  date  of  final  acceptance.  Payment  is 
deemed  to  be  made  for  the  purpose  of  earning 
the  discount  on  the  date  of  mailing  of  the 
Government  check. 

(End  of  Clause) 

(Sec.  205(c),  63  Stat.  390;  40  U.S.C.  486(c)) 
Dated:  December  18, 1980. 

William  B.  Ferguson 

Acting  Assistant  Administrator  for 

Acquisition  Policy 

(FR  Doc.  81-2096  Filed  1-19-81;  8:45  am] 

BILLING  CODE  682e-«1-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  64 

[Docket  No.  20828;  FCC  80-628) 

Miscellaneous  Rules  Relating  to 
Common  Carriers 

agency:  Federal  Communications 
Commission. 

ACTION:  Reconsideration  of  Final 
Decision  in  Docket  No.  20828  (Final 
Decision). 

summary:  The  Reconsideration  Order 
modifies  and  clarifies  the  Final  Decision 
of  the  Second  Computer  Inquiry,  It 
amends  Rule  64.702(c)  by  modifying  the 
structure  under  which  certain 
communications  common  carriers  may 
provide  enhanced  services  and 
consumer  premises  equipment  The 
Order  removes  certain  carriers  from  the 
list  of  those  required  to  provide  these 
services  and  equipment  imder  that 
structure.  It  also  adopts  a  bifurcated 
schedule  for  deregulation  of  consumer 
premises  equipment. 

DATES:  Effective  dates:  Carrier  provided 
customer  premises  equipment  which  is 
federally  tariffed  or  not  in  service  as  of 
March  1, 1982  and  is  offered  to 
consumers  after  that  date  must  be 
de  tariffed  prior  to  March  1, 1982.  The 
date  by  which  all  other  carrier  provided 
customer  premises  equipment  must  be 
detariffed  is  undetermined;  Rule 
Amendment  effective  February  3, 1981. 
ADDRESS:  Federal  Communications 
Commission,  1919  M  Street  N\V., 
Washington,  D.C.  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  B.  Levitz,  Common  Carrier 
Bureau,  (202)632-9342. 

In  the  matter  of  amendment  of 
§  64.702  of  the  Commission’s  rules  and 
regulations  (second  computer  inquiry). 
Docket  No.  20828.  Memorandum 
Opinion  and  Order  (45  FR  31319). 
Adopted:  October  28, 1980. 
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Released;  December  30, 1980. 

By  the  Commission:  Chairman  Penis 
issuing  a  separate  statement; 
Commissioners  Quello,  Fogarty  and 
Jones  concmring  and  issuing  a 
statement 

1.  On  April  7, 1980  the  Commission 
adopted  its  Final  Decision  in  the  Second 
Computer  Inquiry.  77  FCC  2d  364  (1980). 
Petitions  seeking  reconsideration  of  this 
decision  were  filed  by  34  parties, 
including  those  filing  oppositions  to  the 
petitions  and  replies.  Appendix  A 
contains  a  list  of  all  parties  filing 
pleadings  on  reconsideration.  The 
pieadings  focus  on  four  general  areas: 
network  services,  carrier  provision  of 
customer-premises  equipment  (CPE), 
corporate  separations  requirements,  and 
legal  considerations.  We  will  consider 
each  of  these  areas  in  tium. 

I.  Network  Services 
a.  Summary  of  Comments 

2.  In  the  Final  Decision  we  adopted  a 
regulatory  scheme  under  the 
Communications  Act  of  1934,  as 
amended,  that  distinguishes  between  the 
common  cfurier  offering  of  basic 
transmission  services  and  the  provision 
of  enhanced  services.  This  scheme  is 
embodied  in  Section  64.702  of  the 
Commission’s  Rules,  47  CFR  §  64.702. 
Under  this  decision  basic  services  are 
conunon  carrier  communications 
services  and  regulated  as  such  under 
Title  n  of  the  Act  whereas  enhanced 
services  are  not.  Our  action  in  this 
regard  represents  an  adjustment  of  the 
regulatory  demarcation  adopted  over  a 
decade  ago  in  the  First  Computer 
/n^u/ry*  required  by  technololgical 
developments  that  have  occurred  since 
then  and  the  resulting  need  to  establish 
more  clearly  the  parameters  of 
regulation  under  Title  n  of  the  Act. 

3.  In  petitions  for  reconsideration 
various  parties  have  focused  on  the 
basic/ enhanced  dichotomy.  Generally, 
the  parties  seek  either  clarification  or 
expansion  of  the  definition  of  basic 
service.  For  its  part.  Tymnet  requests 
that  the  Commission  confirm  that 
T)rmnet’s  Tariff  FCC  No.  2  is  an 
enhanced  service  offering.’ American 
Telephone  and  Telegraph  Co.  (AT&T) 


'Regulatory  and  Policy  Problems  Presented  by 
the  Interdependence  of  Computer  Communications 
Services  and  Facilities,  26  PCC  2d  291  (1970) 
[Tenative  Decision];  28  FCC  267  (271)  [Final 
Decision],  affd  in  part  sub  nom.  GTE  Service  Cotp. 
V.  FCC,  474  F.  2d  724  (2d  Cir.  1973),  decision  on 
remand,  40  FCC  2d  293  (1073). 

*  Tymnet  noted  the  diminished  need  for 
ciarification  as  a  result  of  our  determination  that 
Telenet’s  tariff  F.CC  No.  1.  which  is  comparable  to 
Tymnet's  Tariff  F.CC  No.  2,  constitutes  an 
enhanced  service.  See  Memorandum  Opinion  and 
Order,  FCC  80-42S,  released  July  22. 1980. 


and  GTE  Service  Corp.  (GTE)  requests 
that  the  Commission  expand  the 
definition  of  basic  service  in  order  to 
permit  telephone  companies  to  offer 
voice  and  data  storage  and  retrieval 
applications  as  part  of  basic  service.  In 
particular,  AT&T  is  concerned  that  the 
restrictions  on  storage  and  retrieval 
applications  could  prevent  the  offering 
of  the  call  answering  and  advance 
calling  features  of  its  Custom  Calling  II 
Service.  AT&T  submits  that  basic 
service  must  not  be  construed  so 
narrowly  as  to  limit  the  technological 
capabilities  and  evolution  of  the 
network,  and  that  services  that  can  be 
more  effectively  provided  by  the 
network  should  be  so  provided.  It  also 
asserts  that  mass  calling  services  (e.g. 
“EHal-It”)  must  be  provided  through  the 
network  as  part  of  basic  service.  In 
addition,  AT&T  requests  that  the 
Commission  modify  the  Final  Decision 
to  permit  basic  service  to  include 
information  storage,  so  long  as  “once 
information  is  given  to  the 
communications  facility,  its  progress 
towards  the  destination  is  subject  to 
only  those  delays  caused  by  congestion 
within  the  network  or  transmission 
priorities  given  by  the  originator  or  the 
called  party. "  (AT&T  Comments  at  38.) 
AT&T  and  GTE  also  contmid  that  code 
and  protocol  conversion  should  be 
permitted  as  part  of  a  basic  service.  In 
addition,  while  the  Coaomission  stated 
its  intent  to  institute  an  inquiry  in  this 
regard,  GTE  contends  that  it  is 
procedurally  incorrect  for  the 
Commission  to  prohibit  the  provision  of 
code  and  protocol  conversion  as  a  part 
of  basic  service  before  the  Commission 
initiates  the  proposed  inquiry. 

4.  A  number  of  parties  have  urged  the 
Commission  to  reject  the  arguments  of 
the  petitioners  seeking  modification  of 
the  basic/enhanced  dichotomy.’ These 
parties  argue  that  the  distinction  drawn 
in  the  Final  Decision  between  basic  and 
enhanced  services  is  reasonable  and 
workable.  Moreover,  they  claim  that  not 
only  would  further  attempts  at 
clarification  prove  futile,  such  attempts 
would  croate  uncertainty  in  the 
marketplace  as  to  which  services  could 
be  provided  without  regulation  and 
coidd  lead  to  the  eventual  regulation  of 
the  enhanced  service  market. 
Additionally,  they  argue  that  the  parties 
seeking  modification  of  the  Final 
Decision  have  offered  no  new  evidence 
that  warrants  revisiting  these  issues. 

5.  With  respect  to  the  information 
storage  issues,  the  parties  opposing 
modification  of  the  Final  Decision 


*Seee,g.,  Oppositiont  of  AOAPSO,  CBEMA. 
Delphi,  IBM.  Speny  Univac,  SPCC  (See  Appendix  B 
for  complete  namea  of  these  organizations.) 


contend  that  such  applications  are 
properly  classified  as  enhanced  and  that 
to  permit  them  to  be  offered  as  part  of  a 
basic  service  would  completely  blur  the 
distinction  between  basic  and  enhanced 
service.  The  parties  further  argue  that 
any  demarcation  between  basic  and 
enhanced  service  other  than  the  one 
adopted  would  lead  to  burdensome  ad 
hoc  determinations.  Rebutting  AT&Ts 
contentions,  parties  claim  that  storage 
services  such  as  call  answering  and 
advance  calling  are  enhanced  as  these 
services  allow  customers  to  store  and 
retrieve  information  for  purposes  other 
than  to  facilitate  the  transmission  of 
information  and  perform  the  same 
function  as  existing  telephone 
answering  equipment. 

6.  Similarly,  the  parties  assert  that 
"Dial-It”  goes  far  beyond  the  ancillary 
functions  which  may  be  offered  with 
traditional  telephone  service.  They 
reject  AT&Ts  argument  that  these 
services  must  be  provided  through  the 
network,  pointing  out  that  these  services 
cannot  readily  be  distinguished  fiom  a 
number  of  voice  or  simidated  voice 
services  already  ubiquitously  available 
firom  unregulated  data-base  storage 
companies.  (CBEMA  Opposition  at  43.) 

7.  In  response  to  AT&Ts  proposal  to 
allow  information  storage  based  on 
priorities  established  by  the  called 
party,  CBEMA  states  that  the 
Commission  should  make  clear  that  ad 
voice  storage  systems  are  enhanced 
regardless  of  whether  the  storage  is 
accomplished  by  the  originator  or  the 
called  party.  Moreover,  parties  such  as 
ADAPSO  state  that  if  telephone 
companies  were  permitted  to  offer  voice 
storage  services  as  part  of  basic  service, 
the  monopoly  ratepayer  will  bear  the 
expense  of  switching  equipment 
designed  and  installed  widi  extra 
capacity  needed  only  to  compete  with 
existing  enhanced  services  and  CI^ 

The  parties  also  assert  that  the  threat  of 
voice  storage  and  retrieval  as  part  of  a 
basic  service  would  establish  carrier 
dominance  over  such  offerings  and  force 
heretofore  unregulated  vendors  to  seek 
regulated  status  to  offer  the  same  degree 
of  service. 

8.  Taking  issue  with  the  proposal  that 
carriers  be  permitted  to  offer  code  and 
protocol  conversion  as  part  of  basic 
service,  various  parties  contend  that  to 
permit  such  conversions  would  totally 
distort  the  basic/enhanced  dichotomy. 
These  parties  reject  the  argument  that 
code  and  protocol  conversion  must  be 
provided  within  the  carrier's  network  as 
part  of  basic  service  and  point  out  the 
current  availability  of  these  services  in 
the  marketplace,  none  of  which  is 
provided  within  the  networic.  Finally, 
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concern  is  expressed  that  significant 
anticompetitive  abuses  could  arise  from 
allowing  carriers  to  offer  code  and 
protocol  conversion  as  part  of  their 
basic  service  offerings. 

b.  Discussion 

9.  The  arguments  summarized  above 
essentially  address  the  issue  of  whether 
we  have  drawn  a  reasonable  boundary 
between  basic  and  enhanced  services  or 
whether  we  should  have  drawn  the 
basic/enhanced  demarcation  at  some 
other  point.  Those  requesting 
modification  would  seek  to  have  us 
expand  the  basic  category  tq  include 
services  that  fall  within  the  enhanced 
category  as  set  forth  in  our  Final 
Decision.  In  assessing  the  merits  of 
these  arguments  it  is  important  to 
understand  the  underpinnings  of  our 
basic/enhanced  dichotomy.  First,  the 
decision  is  premised  on  our  factual 
determination  that  under  Title  n  of  the 
Act  basic  services  are  regulated  as 
common  carrier  communications 
services  whereas  enhanced  services  are 
not.  Second,  the  record  supported  our 
conclusion  that  the  distinction  set  forth 
in  the  Final  Decision  between  basic  and 
enhanced  services  constituted  the  most 
enduring  demarcation  which  could  be 
established  as  to  those  services  which 
when  offered  by  common  carriers  are 
regulated  under  Title  II  and  those  which 
are  noL  At  the  same  time  numerous 
reasons  were  given  as  to  why  this 
demarcation  should  not  be 
contaminated  by  subjecting  some 
enhanced  services  to  Title  0  regulation, 
but  not  others.  See  Final  Decision  at 
paras.  106-113.  Under  this  structure  “the 
scope  of  Commission  regulation  is 
focused  on  those  services  which  are 
clearly  within  the  contemplation  of  the 
Communications  Act  and  which  serve 
as  the  foundation  for  all  enhanced 
services  ....  This  structure  enables  us 
to  direct  our  attention  to  the  regulation 
of  basic  services  and  to  assuring  non- 
discriminatory  access  to  common  carrier 
telecommunications  facilities  by  all 
providers  of  enhanced  services."  Id.  at 
para.  116.* 

10.  A  basic  transmission  service  is  the 
common  carrier  offering  of  transmission 
capacity  for  the  movement  of 
information  between  two  or  more 
points.  Various  basic  services  are 
offered  depending  upon  the  amoimt  of 
bandwidth  employed,  the  analog  or 
digital  characteristics  of  the 
transmission  medium,  and  other  line 
conditioning  parameters  that  affect 
overall  transmission  quality.  In 

*The  basic/enhanced  dichotomy  is  applicable  to 
both  domestic  and  international  services  provided 
over  common  carrier  facilities. 


providing  such  services  a  carrier  offers 
to  the  public  channel(s)  of 
communications  with  associated 
network  switching  and  routing.  In  this 
sense,  a  basic  service  is  the  offering  of  a 
“transmission  pipeline”  in  contrast  to 
the  myriad  services  that  are  dependent 
upon,  but  different  in  kind,  from  the 
pipeline  service.  This  is  reflected  in  our 
basic  service  category  and  forms  the 
underlying  premise  for  the  demarcation 
between  basic  and  enhanced  services. 
The  basic  services  category  therefore 
must  be  broad  enough  to  insiu*e  our 
ability  to  carry  out  our  statutory 
mandate  as  set  forth  in  Section  1  of  the 
Act  and  our  concamitant  responsibilities 
under  Title  II,  but  narrow  enough  to 
exclude  other  services  that  are  separate 
fi-om  the  common  carrier  offering. 

11.  In  this  context,  we  are  asked  to 
reassess  our  demarcation  between  basic 
and  enhanced  services.  AT&T  and  GTE 
contend  that  various  information  storage 
and  “mass  calling"  services  should  be 
included  within  the  basic  category.  In 
considering  these  contentions,  we  must 
distinguish  between  two  separate  and 
very  different  considerations.  The  first  is 
whether  the  proposed  services  fall 
within  the  transmission  pipeline  concept 
which  we  have  described  as  basic 
service.  The  second  is  whether  the 
proposed  services,  even  if  enhanced, 
cannot  be  offered  apart  fix}m 
intergration  within  the  communications 
netwOTk  which  provides  basic  service. 
The  former  implioates  the  scope  of  Title 
n  regulation.  The  latter  implicates  the 
requirement  that  AT&T  engage  in  the 
provision  of  enhanced  services  only 
through  a  separate  subsidiary  utilizing 
separate  computer  facilities. 

12.  Upon  review  and  consideration  of 
the  pleadings  filed  on  reconsideration, 
we  are  of  the  view  that  the  classification 
scheme  for  basic  and  enhanced  services 
as  set  forth  in  the  Final  Decision  should 
be  affirmed.  In  the  Final  Decision  we 
noted  that  many  enhanced  services 
feature  voice  or  data  storage  and 
retrieval  applications,  and  thus  in  an 
enhanced  service  the  content  of  the 
information  need  not  be  changed  but 
may  simply  involve  subscriber 
interaction  with  stored  information.  Id. 
at  para.  97.  The  information  storage  and 
mass  calling  services  raised  by 
petitioners  fall  into  this  category.  These 
are  services  that  are  dependent  upon  the 
availability  of  common  carrier  facilities, 
but  the  end  product  is  not  the  offering  of 
a  common  carrier  communication 
service.  Moreover,  to  include  voice  or 
data  information  storage  services  within 
the  ambit  of  a  basic  service  would  be  to 
destroy  any  meaningful  regulatory 
boundary  that  otherwise  exists  and 


imduly  expand  the  common  carrier 
offering  beyond  one  of  providing  the 
appropriate  commimications  pipeline  for 
the  transmission  of  information  to 
services  in  which  communications  is 
merely  a  factor  of  production. 

13.  These  conclusions  are  reinforced 
when  we  examine  the  specific  concerns 
which  AT&T  has  raised,  such  as  its 
“Dial-It,"  emd  “Custom  Calling  II" 
offerings.®  AT&T  markets  “Dial-It”  as  a 
“mass  calling  service”  which  can  be 
subdivided  into  public  announcement 
services  (PAS)  and  media  stimulated 
calling  (MSC)  services.  Under  PAS, 
information  such  as  news,  stock  prices, 
sports  reports,  etc.  is  recorded  or  stored 
within  the  carrier’s  network  for  retrieval 
by  a  subscriber  to  the  service.  MSC  also 
involves  the  storage  of  recordings  or 
information  within  the  network,  but  is 
promoted  through  such  media  as  radio 
or  television  to  produce  highly 
concentrated,  peaked,  callLig  patterns, 
unlike  PAS.  For  example,  the  public 
might  be  invited  to  call  different 
specified  numbers  to  register  their 
approval  or  disapproval  of  policy 
position  on  a  given  public  issue.  AT&T 
analogizes  such  services  to  time  and 
weather  information  as  support  for  their 
classification  as  basic  services. 

Moreover  AT&T  argues  that  classifying 
voice  storage  services  as  enhanced 
could  prevent  the  offering  of  various 
features  of  its  Custom  Calling  II  service, 
which  involves  storage  of  telephone 
messages  in  the  network  for  sobeequent 
sending  or  retrieval — commonly  referred 
to  as  “advanced  calling"  and  “cedi 
answering”. 

14.  As  presently  structured,  Dial-It 
and  Custom  Call^  II  constitute 
enhanced  services  under  our  Final 
Decision.  They  constitute  more  than  the 
common  carrier  offering  of  a  chaimel  of 
communication  and  clearly  fall  outside 
the  scope  of  a  basic  service.  See  Final 
Decision  at  paras.  93-98.  Needless  to 
say  these  offerings  present  only  a  small 
sample  of  the  type  of  voice  storage 
related  services  that  may  be  offered 
consumers.  AT&T  notes  that  it  may 
introduce  additional  offerings  which 
involve  the  storage  of  information. 
(AT&T  conunents  at  35.)  To  alter  the 
basic  category  as  suggested  by  AT&T 
and  GTE  would  be  to  bring  within  the 
scope  of  basic  service  as  host  of 

*On  August  27, 1980,  special  permission  No.  80- 
440  was  issued  under  delegated  authority  whereby 
AT&T  was  authorized  to  advance  the  effective  date 
of  tariff  revisions  for  “Dial-It”  service,  on  the 
condition  that  the  tariff  have  an  expiration  date  of 
no  later  than  March  1, 1982,  without  prejudice  to  the 
Commission  ordering  an  earlier  expiration  date. 
While  this  service  was  viewed  as  enhanced,  the 
staff  was  also  av/are  of  its  pendency  before  the 
Commission  on  reconsideration  in  this  proceeding, 
and  thus  did  not  reject  the  tariff. 
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computer-based  voice  storage  and 
retrieval  applications  and  customer- 
interactive  services  that  far  exeed  basic 
transmission  and  related  switching  and 
routing  functions.  Not  only  might  this 
require  common  carrier  regulation  of 
such  services  under  Title  II,  but  it  would 
undermine  any  workable  demarcation 
as  to  the  boundary  between  basic  and 
enhanced  services.  Technological 
advances  are  negating  network 
differentiation  of  voice  and  non-voice 
transmissions.  Customers  can 
technically  use  Custom  Calling  II  to 
store  data  now;  as  networks  become 
increasingly  digital,  there  will  be  no  way 
to  distinguish  between  voice  storage  and 
other  types  of  information  storage 
services.  This  compels  that  any  enduring 
and  workable  demarcation  between 
basic  and  enhanced  services  exclude 
information  storage  and  retrieval 
services — both  voice  and  data — from  the 
basic  category. 

15.  The  parameters  of  a  basic  service 
should  be  dictated  by  the  purposes  of 
the  Act  and  the  statutory  scheme  set 
forth  in  Title  II  for  the  regulation  of 
common  carrier  communications 
services.  Our  affirmance  of  the 
regulatory  demarcation  set  forth  in  the 
Final  Decision  recognizes  this  and  the 
corresponding  need  for  regulatory 
stability  and  greater  certainty  in  the 
marketplace.  To  impose  regulation  over 
some  enhanced  services,  in  light  of  our 
determination  that  information  storage 
and  retrieval  services  are  not  common 
carrier  communications  services,  would 
be  to  impose  a  scheme  of  Title  II 
regulation  that  attempts  to  distinguish 
regulated  and  unregulated  enhanced 
services.  This  we  specifically  rejected  in 
our  Final  Decision  at  paras.  102-113. 
Evidence  has  not  been  submitted  on 
reconsideration  to  warrant  a  contrary 
conclusion. 

16.  AT&T’s  attempts  to  classify  these 
services  as  basic  by  analogizing  to  its 
time  and  weather  recordings  also  must 
be  rejected.  The  provision  of  time  and 
weather  information  has  never  been 
determined  to  be  a  common  carrier 
communictions  service.  Their 
availability  may,  in  fact,  be  noted  in  a 
given  tariff  for  informational  purposes, 
but  these  offerings  are  not  regulated  and 
are  not  marketed  as  discrete  common 
carrier  services  pursuant  to  tariff." 
AT&T  is  seeking  to  have  Dial-It  and 
Custom  Calling  II  regulated  as  common 
carrier  communications  services,  Le., 
separately  offered  pursuant  to  tariffed 
charges  as  discrete  services.  The  PAS 


*To  the  extent  time  and  weather  recordings 
continue  to  be  offered  as  a  public  service,  we  are 
not  foreclosing  any  carrier  from  continuing  to  offer 
these  features  on  a  non-regulated  basis. 


portion  of  Dial-It  represents  the  offering 
of  an  information  retrieval  service 
whereby  a  subscriber  pays  to  obtain 
information,  whether  it  be  news,  stock 
reports,  or  other  matters  of  broad 
interest.  That  which  is  being  offered  to 
the  public  as  a  common  carrier 
communication  service  is  not  a 
transmission  service;  only  the 
transmission  component  of  the  service  is 
tariffable.  The  same  is  true  for  the 
messages  and  recordings  stored  within 
the  network  for  MSC  services  and  the 
advanced  calling  and  call  answering 
features  of  Custom  Calling  n. 

17.  While  Dial-It  as  currently 
structiired  is  an  enhanced  service,  there 
are  network  control  features  that  are 
properly  associated  with  a  basic  service 
and  tariffable  as  part  of  a  common 
carrier  service.  For  example,  “choke” 
techniques  are  built  into  the  network  to 
block  excessive  calls  and  to  avoid 
congestion  and  interference  with  other 
network  traffic  that  is  not  MSC.  The 
ability  of  a  carrier  to  include  capabilities 
within  a  basic  service  to  handle  peaked 
demands  on  the  network  or  to 
accommodate  special  signalling  needs 
associated  with  a  given  vendor’s 
enhanced  service  offerings  was  clearly 
provided  for  in  our  Final  Decision.  We 
stated  that  “we  are  in  no  way  restricting 
the  carrier’s  ability  to  take  advantage  of 
advancements  in  technology  in 
designing  its  telecommunications 
network.”  Id.  at  para.  96.  Moreover, 
nothing  in  this  proceeding  precludes  a 
carrier  from  imposing  the  costs  of  such 
capabilities  on  those  users  of  the 
service.  Because  AT&Ts  “Dial-It” 
offering  is  an  enhanced  service,  it  must 
be  offered  on  a  nonregulated  basis 
through  a  separate  corporate  entity.  To 
allow  an  appropriate  transition  period, 
AT&T  must  detariff  “Dial-It”  by  March 
1, 1982.  This  transition  period  is 
consistent  with  that  allowed  other 
carriers  for  the  detariffing  of  their 
enhanced  services.  See  Memorandum 
Opinion  and  Order,  FCC  80-425, 
released  July  22, 1980. 

18.  Aside  from  the  arguments  which 
suggest  that  various  enhanced  services  . 
are  common  carrier  communications 
services,  the  argument  is  made  that 
certain  services  should  be  provided  as 
part  of  an  integrated  basic  transmission 
network  on  the  theory  that  they  must  be 
offered  in  the  network  to  be  efficiently 
offered  or  ubiquitously  available.  Thus  a 
separate  issue  is  whedier  compelling 
reasons  exist  for  allowing  various 
services,  even  though  enhanced,  to  be 
offered  through  network  computer 
facilities  of  those  carriers  that  would 
otherwise  be  subject  to  the  separate 
subsidiary  requirement.  Based  on  the 


record  in  this  proceeding,  we  conclude 
that  evidence  has  not  been  presented 
that  warrants  such  a  determination.  To 
the  contrary,  parties  such  as  Delphi 
Conununications  Corp.,  IBM  and 
CBEMA  demonstrate  that  current  voice 
storage  services,  and  specifically 
AT&T’s  Custom  Calling  n  features, 
actually  employ  entirely  separate 
computer  facilities  which  need  not  be 
co-located  with  the  carrier’s  central 
office  facilities  to  be  provided  or 
ubiquitously  available  on  an  economic 
basis.’ 

19.  No  evidence  hah  been  submitted  to 
warrant  departure  from  our  conclusion 
in  the  Final  Decision  regarding  the 
requirement  that  AT&T  offer  enh€uiced 
services  only  through  a  separate 
corporate  entity.  (As  discussed  below, 
we  are  removing  from  GTE  the  separate 
subsidiary  requirement)  At  the  same 
time  we  recognize  that  strict  adherence 
to  such  structural  separation  may 
foreclose  the  availability  to  consumers 
of  certain  enhanced  services  if,  for 
example,  state  of  the  art  technology 
dictates  that  only  through  the  use  of 
network  facilities  could  the  carrier 
provide  a  given  enhanced  service,  or  if 
complying  with  the  separate  subsidiary 
requirement  results  in  the  imposition  of 
unreasonable  costs  upon  consumers. 
Should  such  situations  arise  we  are 
prepared  to  assess  the  merits  of  granting 
a  waiver  of  our  separation  requirement 
for  a  specific  service  after  notice  and 
opportunity  to  comment  on  the  request 
is  afforded  interested  parties. 

20.  It  is  not  our  desire  to  impose 
unnecessarily  increased  costs  upon 
consumers,  or  to  cause  them  to  pay 
unreasonable  prices  for  a  specific 
enhanced  service  in  order  to  preserve 
the  integrity  of  structural  separation.  In 
order  to  assess  the  economic  costs  of 
maintaining  structural  separation  for  a 
given  enhanced  service,  we  must 
determine  whether  the  offering  of  an 
enhanced  service  through  the 
subsidiary’s  facilities  would  impose 
upon  consumers  unreasonable  costs 
outweighing  the  benefits  which  we  have 
herein  identified  as  imderlying  our 
adaption  of  the  separate  subsidiary 
requirement  in  the  first  instance.  In  so 
doing,  we  recognize  that  the  calculus  for 
assessing  the  merits  of  any  waiver 
required  for  existing  or  future  services 
must  be  premised  on  the  existence  of  the 
separate  subsidiary  and  its  computer 
facilities,  and  must  include  not  only  the 
costs  of  not  waiving  the  separate 
facilities  requirement  but  ^so  the 
potential  for  cross-subsidization  and 


’  See  IBM's  Opposition  at  Zl-24,  DelphTs 
Opposition  at  9-12,  CBEMA  Reply  at  2a-2a 
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other  unacceptable  effects  upon 
ratepayers. 

21.  At  this  time  AT&T’s  arguments  to 
justify  the  provision  of  certain  enhanced 
services  through  its  common  carrier 
network  facilities  are  too  generalized  to 
warrant  our  granting  a  waiver.  Its 
arguments  seek  to  expand  the 
parameters  of  a  basic  service,  an  action 
we  have  rejected.  Reclassibcation  of 
services  is  not  a  proper  subject  for 
consideration  in  determining  whether  a 
particular  requirement,  for  example, 
facilities  separation,  should  be  waived. 
Petitioners  carry  the  burden  of 
demonstrating  that  concerns  about  any 
cross-subsidization  or  other 
anticompetitive  effects  which  may  arise 
from  grant  of  a  waiver  are  outweighed 
by  the  possibility  of  imposition  of 
unreasonable  costs  upon  consumers,  or 
unavailability  of  an  enhanced  service,  if 
the  waiver  is  not  granted.  As  part  of  a 
waiver  request,  a  petitioner  will  be 
expected  to  provide  detailed  economic 
and  technical  information  to  support  its 
assertions.  The  Commission,  in  its 
discretion,  may  give  notice  and 
opportunity  for  comment  on  the  request, 
and  will  make  every  effort  to  act  on 
petitions  for  waiver  within  90  days  of 
the  expiration  of  any  ordered  pleading 
cycle.  Where  opportunity  for  comment  is 
afforded,  parties  generally  will  be  given 
30  days  after  release  of  the  public  notice 
to  file  comments  and  15  days  thereafter 
for  the  niing  of  reply  comments. 

22.  AT&T  suggests  that  paragraph  95 
of  the  Final  Decision  should  be  modified 
to  permit  within  a  basic  service  the 
originator  “or  the  called  party”  to 
control  the  progress  of  information 
through  the  network.  It  perceives  an 
artificial  distinction  being  created 
between  storage  within  the  network  that 
occurs  at  the  direction  of  the  called 
party  from  that  storage  which  takes 
place  at  the  direction  of  the  originating 
party  (e.g.  the  difference  between  call 
answering  and  advance  calling).  As  to 
the  storage  of  information  within  the 
network,  however,  there  was  no  intent 
to  distinguish  basic  services  on  such  a 
basis.  We  stated:  “(Tjhus  in  a  basic 
service,  once  information  is  given  to  the 
cummimications  facility,  its  progress 
toward  the  destination  is  subject  to  only 
those  delays  caused  by  congestion 
within  the  network  or  transmission 
priorities  given  by  the  originator”  Id.  at 
para.  95.  'Hie  phrase  “transmission 
priorities  given  by  the  originator”  was 
intended  to  focus  on  consumer  options 
in  obtaining  different  levels  of  service 
quality,  for  example,  if  subscribing  to  a 
relatively  inferior  grade  of  service 
affected  transmission  priorities  within 


the  network.*  There  was  no  intention  to 
include  within  a  basic  service  the  ability 
of  the  originator  of  a  message  to  control 
storage  within  the  network.  Services 
involving  storage  or  retrieval  of 
information  within  the  network  are 
enhanced — ^independent  of  the  actions 
of  the  sender  or  recipient.  This  is 
reflected  in  the  language  of  Section 
64.702(a).*  The  phrase  “or  involve 
subscriber  interaction  with  stored 
information”  makes  no  distinction 
between  the  originator  and  intended 
recipient. 

23.  In  addition  to  those  issues 
involving  storage  within  the  network: 
various  parties  have  proposed 
alternative  deftnitions  for  enhanced 
service.  NTIA  argues  that  the  definitions 
of  basic  and  enhanced  are  imprecise 
and  proposes  that  €ui  “encryption”  test 
be  used  to  distinguish  these  services. 
IBM,  the  original  proponent  of  the 
encryption  test,  argues  that  the  test  was 
suggested  “simply  to  demonstrate  a 
characteristic  of  pure  transmission”;  but 
is  incomplete  for  classifying  basic  and 
enhanced  service.  (IBM  Reply  at  5)  It 
notes  for  example  that  storage  and 
retrieval  and  other  programmed  actions 
on  user's  information  would  satisfy  the 
encryption  criterion,  but  would  be 
enhanced  under  our  deftnition.  Tymnet, 
on  the  other  hand,  proposes  that  the 
Commission  classify  as  enhanced  all 
“service  offerings  in  which  computer 
processing  power  is  dynamically  applied 
to  a  bit  stream  during  transmission.” 
(Tymnet  Opposition  at  8). 

24.  It  is  essential  that  &e  delineation 
between  basic  and  enhanced  service 
comport  with  the  statutory  scheme 
established  by  Congress.  This  entails 
the  identiftcation  of  common  carrier 
services  from  other  services  provided 
over  a  carrier’s  network.  Within  this 
framework  we  have  set  forth  a 
classiftcation  scheme  which  adjusts  the 
regulatory  parameters  of  the  service 
categories  established  in  the  First 
Computer  Inquiry,  while  not  restricting 
a  carrier’s  ability  to  take  advantage  of 
advancements  in  technology  in 
designing  its  telecommunications 


*  We  do  not  intend  to  foreclose  the  use  of 
message  switching  in  which  the  progress  of 
information,  either  voice  or  data,  from  origination  to 
destination,  is  a  function  of  both  the  priority  chosen 
by  the  user  and  internal  congestion  within  the 
network. 

*  Section  64.702  reads;  (a)  For  the  purpose  of  this 
Subpart,  the  term  “enhanced  service"  shall  refer  to 
services,  offered  over  common  carrier  transmission 
facilities  used  in  interstate  communications,  which 
employ  computer  processing  applications  that  act 
on  the  format,  content  code,  protocol  or  similar 
aspects  of  the  subscriber's  transmitted  information; 
provide  the  subscriber  additional  different  or 
restructured  information;  or  involve  subscriber 
interaction  with  stored  information.  Enhanced 
services  are  not  regulated  under  Title  II  of  the  Act 


network.  Neither  NTIA’s  nor  Tymnet’s 
proposals  are  sufficient  in  this  regard. 
NTIA’s  "encryption"  test  identifies  a 
characteristic  of  a  common  carrier 
communications  service:  but,  as  NTIA 
itself  recognizes,  it  is  also  descriptive  of 
various  information  storage  retrieval 
services  which  are  enhanced.  Nor  does 
Tymnet’s  result  in  an  understandable 
demarcation;  it  may,  moreover,  impair  a 
carrier’s  ability  to  employ  computer 
technology  in  providing  basic  services. 
The  demarcation  between  basic  and 
enhanced  services  set  forth  in  the  Final 
Decision  comports  with  our 
congressional  mandate  and,  while  not 
conferring  absolute  precision  as  to  the 
bounds  of  regulation,  is  a  reasonable 
and  workable  regulatory  demarcation.  It 
draws  as  clear  a  line  as  is  probably 
possible  in  a  rapidly  changing 
technological  environment  and  will 
permit  businesses  to  plan,  invest,  and 
innovate  more  free  from  imcertainty 
than  would  any  of  the  other  proposals 
which  have  been  advanced  during  the 
four  year  course  of  this  proceeding. 

Protocol  Conversion 

25.  As  to  our  conclusion  that  code  and 
protocol  conversion  services  are 
enhanced,  AT&T  and  GTE  contend  they 
should  be  able  to  offer  them  as  part  of 
their  basic  services.  AT&T  argues  that 
the  Commission  should  differentiate  for 
regulatory  purposes  between  various 
levels  of  protocol  conversion.  Other 
parties  express  total  disagreement  with 
the  merits  of  their  contentions,  while 
still  others  suggest  that  the  Commission 
should  initiate  the  proceeding  indicated 
at  footnote  37  of  the  Final  Decision  if 
further  examination  is  warranted. 

26.  To  clarify  any  misconceptions 
about  the  scope  of  our  determination, 
the  Final  Decision  is  not  intended  to 
restrict  protocol  conversion  capabilities 
a  carrier  may  employ  internal  to  its  own 
network.  In  a  basic  service,  while 
various  conversions  may  take  place 
within  the  network,  the  result  of  the 
common  carrier  offering  is  not  a  change 
in  protocol.  For  example,  if  information 
enters  a  carrier’s  network  on  protocol 
“A”,  it  must  exit  the  network  on  the 
same  protocol,  even  though  within  the 
network  it  could  be  converted  to  “x”, 

“y”  or  “z”  protocols  for  network  traffic 
management  or  security  piu'poses.  Nor 
does  our  prohibition  prevent 
multiplexing  of  protocol  “A”  for  output. 
The  record  on  reconsideration  does  not 
support  modification  of  our 
determination  that  the  offering  of  code 
and  protocol  conversion  capabilities 
external  to  the  carrier’s  network 
transmission  function  is  an  enhanced 
service.  Evidence  is  lacking  to  support 
the  proposition  that  protocol  conversion 
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must  be  performed  as  part  of  a  basic 
service.  The  market-place  to  date 
demonstrates  that  users  are  able  to 
choose  among  an  increasing  number  of 
alternatives — all  of  which  are  external 
to  the  basic  transmission  network — for 
performance  of  ail  levels  of  protocol 
conversion.  These  include  providers  of 
enhanced  services,  equipment 
manufacturers,  and  hnns  that  provide 
specialized  protocol  converters. 
Moreover,  to  conclude  that  these 
activities  constitute  basic  service  would 
be  to  cloud  the  regulatory  boundary  that 
we  have  established  and  to  disregard 
the  fact  that  protocol  conversions 
capabilities  are  now  being  offered 
completely  external  to  the  basic 
transmission  network  of  underlying 
carriers. 

27.  At  the  same  time  we  must  reject 
GTE's  argument  that  it  is  procedurally 
incorrect  for  the  Commission  to  prohibit 
the  provision  of  code  and  protocol 
conversion  as  part  of  a  basic  service 
prior  to  further  examination  in  a 
separate  inquiry.  The  thrust  of  this 
argument  is  based  on  the  false  premise 
that  if  a  determination  is  made  that  it  is 
in  the  public  interest  to  have  various 
protocol  conversion  services  performed 
in  conjunction  with  the  basic 
transmission  network  of  a  carrier  bound 
by  the  separate  subsidiary  requirement, 
the  resulting  service  must  therefore  be 
basic.  Needless  to  say,  even  in  the  event 
such  a  determination  were  made,  the 
Commission  has  discretion  to  determine 
the  terms  and  conditions  under  which 
code  and  protocol  conversion  may  be 
incorporated  into  the  underlying 
network,  short  of  classifying  the  offering 
as  a  basic  service.  Thus  we  have  not 
prejudged  further  consideration  in  a 
separate  proceeding  of  the  limits  of 
permissible  protocol  conversion  that 
may  be  employed  within  a  given 
network,  along  with  concomitant  public 
interest  considerations.  We  therefore 
affirm  the  basic/enhanced  classification 
scheme  as  set  forth  in  the  Final 
Decision. 

II.  Customer-Premises  Equipment  (CPE) 
a.  Summary  of  the  Final  Decision 

28.  In  the  Final  Decision  we 
determined  that  the  provision  of 
customer-premises  equipment  (CPE) 


'‘Customer-premises  equipment  includes  all 
equipment  provided  by  common  carriers  and 
located  on  customer  premises  except  over  voltage 
protection  equipment,  inside  wiring,  coin  operated 
or  pay  telephones,  and  multiplexing  equipment  to 
deliver  multiple  channels  to  the  customer.  This 
decision  applies  to  CI%  provided  in  the  fifty  states, 
the  District  of  Columbia,  Puerto  Rico,  and  the  Virgin 
Islands,  at  did  the  Final  Decision  (footnote  57 
inadvertently  was  printed  without  listing  the 
District  of  Columbia).  See  also  fn.  12. 


was  not  communications  common 
carriage.  We  determined  that  CPE 
offered  by  communications  common 
carriers  should  be  unbimdled  from 
charges  for  transmission  service  and 
that  CPE  should  be  provided  on  a  non- 
tariffed  basis.  We  provided  for  a 
transition  period,  lasting  until  March  1, 
1982,  during  which  this  Commission,  the 
Joint  Board,  state  commissions  and  the 
carriers  would  complete  transitional 
activities.  We  required  that  unbundled 
rates  be  filed  by  March  1, 1981  with  the 
respective  state  commissions  and  that 
all  carrier  terminal  equipment  be 
detariffed  by  March  1, 1982.  We  further 
provided  that,  once  unbundled,  carrier 
provided  residential  CPE  (including 
maintenance)  be  offered  at  pre¬ 
deregulation  rates  that  would  be  fixed 
for  the  life  of  the  instrument  in  order  to 
insulate  residential  subscribers  firom 
any  significant  dislocations  resulting 
fi:om  deregulation. 

29.  We  further  observed  that  it  would 
be  necessary  to  address  a  number  of 
related  issues  during  the  transition, 
including  depreciation  rates,  investment 
recovery  and  “prices  at  which  terminal 
equipment  is  removed  &t}m  carriers*  rate 
bases."  Id.,  para.  166.  We  anticipated 
the  need  to  initiate  a  “proceeding  that 
would  examine  into  possible  changes  to 
depreciation  schedules  and  also  address 
the  basis  upon  which  unsold  equipment 
should  be  removed  fiom  a  carrier’s 
regulated  rate  base  and  books  of 
account.”  Id. 

b.  Summary  of  Comments 

30.  Commenting  parties  addressed 
both  our  transition  proposal — in  some 
cases  suggesting  alternate  approaches — 
and  the  desirability  of  including  or 
excluding  one  or  more  elements  within 
CPE. 

31.  Eleven  parties  argued  for  a  longer 
transition  period.  Several  parties 
suggested  that  the  deadline  for  CPE 
deregulation  be  postponed  until  the  Joint 
Board,  or  the  Commission  in  a  full 
hearing,  considers  the  broad  public 
interest  implications  of  deregulation. 
WUl  asked  that  the  effective  date  of  the 
transition  be  deferred  until  we  have 
acted  upon  the  various  requests  for 
clarification  and  provided  an 
opportunity  for  comment  United,  on  the 
other  hand,  favored  the  earliest 
practicable  date  for  detariffing  of  CPE, 
and  suggested  retention  of  the  March  1. 
1982,  implementation  date  to  assure  the 
necessary  pioceedings  are  concluded  as 
quickly  as  possible. 

32.  Four  parties — GTE,  NTIA,  Centel 
and  USITA — ^put  forth  alternative 
transition  plans.  Centel’s  plan  would 
have  the  transition  proceed  in  two 
stages.  Dunng  the  first  stage. 


encompassing  twelve  to  twenty-four 
months.  Commission  and  Joint  Board 
proceedings  would  lay  the  groundwork 
for  the  second  stage.  The  length  of  the 
second  stage,  estimated  to  be  between 
thirty-six  and  sixty  months,  would  be 
established  at  the  end  of  the 
groundwork  phase.  Carriers  would  be 
given  flexibility  in  the  sequence  and 
timing  of  implementation.  Carriers  could 
choose  to  make  transfers  all  at  once  or 
in  stages,  so  long  as  the  transition  was 
completed  by  the  Commission- 
prescribed  deadline.  Centel  suggests 
that  its  transition  plan  could  be 
implemented  along  with  or  could 
incorporate  other  transition  alternatives. 
These  would  include  a  gradual  reduction 
of  the  obligation  to  provide  service  to 
particular  groups  or  classes  of 
customers,  and  a  freeze  upon  all 
additions  to  FCC  accoimts  231  (Station 
Apparatus)  and  234  (Large  Private 
Branch  Exchanges)  as  of  a  fixed  date, 
followed  by  amortization  of  the 
investment  in  those  accounts  over  a 
fixed  period. 

33.  USITA's  alternative  transition 
plan,  like  those  suggested  by  NTIA  and 
the  GTE  telcos,  prescribes  separate 
treatment  for  new  and  embedded  CPE. 
On  a  specified  date,  the  investment  in 
the  CPE  accounts,  including  inside 
firing,  would  be  capped.  llie  capped 
investment  would  be  amortized  over  a 
.period  selected  by  the  telephone 
company,  not  to  exceed  ten  years.  A 
two-year  transition  period  would  be 
provided.  During  this  period,  new  CPE 
would  be  separately  identified, 
accounted  for  and  unregulated. 
Embedded  CPE  would  continue  under 
flexible  regulation  during  this  period 
while  companies  unbonded  CPE  &Y)m 
related  services,  and  then  transferred 
prices,  revenues,  investment  and 
expenses  relating  to  CPE  to  non- 
regulated  accounts.  Regulation  would 
continue  as  to  terminal  equipment  and 
related  services  associated  with  multi¬ 
party  lines,  pending  further  study. 

34.  NTLA’s  transition  proposal  would 
include  inside  wiring  as  part  of  CPE. 
Only  new  CPE  would  be  detariffed  by 
March  1, 1982  (or,  alternatively,  two 
years  after  the  decision  on 
reconsideration).  Installations  of  CPE 
(and  wiring)  already  in  place  on  the 
specified  date  would  continue  under 
state  tariff  until  retired  or  imtil  some 
time  limit  set  by  the  state  commission, 
but  not  in  excess  of  eight  years.  NTlA's 
plan  requires  unbundling  of  rates  for 
embedded  CPE  prior  to  Uie  specified 
date.  NTlA's  plan  describes  the  manner 
in  which  sales  of  embedded  CPE  and 
wiring  might  take  place  during 
transition.  It  further  provides  that,  at  the 
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end  of  the  transition  period,  those 
customers  who  had  paid  the  full  book 
value  through  amortization  charges 
under  the  unbundled  tariff  rates  would 
own  the  CPE  and  inside  wiring. 

35.  The  GTE  telephone  companies 
propose  that  new  CPE  be  offered  on  a 
completely  unregulated  basis,  subject 
onl>  to  separate  accoimting,  beginning 
on  the  effective  date  of  the  decision  on 
reconsideration.  Old  CPE,  in  place  on 
the  effective  date  of  the  reconsideration 
decision,  would  be  removed  from 
regulation  over  a  transition  period  of 
three  to  five  years  to  be  determined  by  a 
joint  Board.  Recovery  of  capital 
investment  in  embedded  CPE  would  be 
permitted  through  accelerated 
depreciation  or  other  modes  of  capital 
recovery.  To  the  extent  necessary  to 
achieve  recovery,  increases  in  both 
interstate  and  intrastate  CPE-related 
rates  are  contemplated  under  the  GTE 
plan.  Embedded  CPE  would  continue  to 
be  provided  on  a  bimdled  basis  during 
the  transition  period.  Revenues, 
investment  and  expenses  associated 
with  the  embedded  investment  in  CPE 
would  remain  in  the  regulated  portion  of 
the  business  during  transition  and 
would  be  subject  to  review  by  the 
appropriate  commission. 

36.  In  addition  to  those  parties 
proposing  a  bifurcated  transition 
approach  to  CPE  deregulation,  other 
parties  identified  transition  issues  which 
pertain  solely  to  embedded  CPE. 
Numerous  parties  asserted  that 
imbundling  of  rates  for  embedded  CPE 
cannot  be  accomplished  by  March  1, 
1981.  Many  state  commissions  would 
soon  be  inundated  with  revised  local 
exchange  tariffs,  which  state 
commission  staff  would  be  required  to 
review.  Other  parties  note  that  we  have 
neither  required  that  the  instrument 
charge,  once  unbundled,  be  cost-based, 
nor  prescribed  an  unbundling 
methodology.  Several  parties  contend 
that  a  transition  period  of  less  than  eight 
years  may  result  in  increased  revenue 
requirements  for  some  telephone 
companies  as  a  result  of  recapture  of 
accelerated  depreciation  and  of 
investment  tax  credits.  Increased  costs 
could  be  avoided  by  permitting  a  longer 
transition  period  for  embedded  CPE.  In 
addition,  arguments  are  advanced  that 
any  necessary  rate  changes  and  changes 
in  separations  or  access  charges  should 
be  phased  in  gradually,  minimizing  any 
dislocation  which  mi^t  result  from  an 
abrupt  detariffing  of  all  CPE. 

Uncertainty  was  also  expressed  as  to 
the  status  of  telephone  cooperatives  and 
municipally-owned  telephone 
companies  exempt  by  law  fi-om  state 
commission  regulation. 


37.  AT&T  opposed  a  bifurcated 
transition,  arguing  that  any  such  plan 
would  create  operational  ^fficulties  for 
the  Bell  System,  because  of  the  separate 
subsidiary  requirement.  Embedded  CPE 
would  remain  with  the  regulated  entity, 
while  the  new  CPE  would  be  provided 
by  a  separate  subsidiary  on  an 
unregulated  basis.  This,  it  was  argued, 
would  inevitably  lead  to  wasteful 
duplication  of  facilities  and  confusing 
treatment  of  customers. 

38.  CBEMA  and  IDCMA  urged  prompt 
completion  of  transition  activities. 
CBEMA  urged  that  imbundling  be 
required  as  soon  as  possible,  while 
recognizing  that  detariffing  may  not  be 
feasible  by  March  1, 1982.  IDCMA  urged 
prompt  transfer  of  all  data 
communications  CPE,  both  new  and 
embedded,  to  AT&Ts  separate 
subsidiary,  to  prevent  AT&T  from  using 
the  transition  period  to  reduce  book 
value  of  CPE  in  preparation  for  a 
transfer  at  less  fiian  fair  market  value. 

39.  Our  rate  proposal  for  residential 
subscribers  was  criticized  by  numerous 
parties  who  asserted  that  the  proposal 
prescribed  local  exchange  rates  in 
violation  of  Sections  2(b]  and  221(b).  It 
was  also  argued  that,  by  failing  to  make 
allowance  for  increasing  labor  and 
transportation  costs  over  time,  frozen 
rates  would  be  confiscatory.  Some 
commenters  asserted  that  prescription 
of  fi'ozen  rates  for  CPE  affiliates  after 
March  1, 1982,  runs  counter  to  our  basic 
premise  that  CPE  should  be  provided  on 
an  unregulated,  competitive  basis. 

40.  A  number  of  parties  would  have  us 
take  various  actions  which  would  limit 
the  scope  of  future  action  by  state 
commissions.  Both  AT&T  and  United 
would  have  us  convey  to  the  states  our 
expectation  that  increased  intrastate 
rates  will  be  necessary  to  permit 
recovery  of  increased  costs  of  more 
rapid  depreciation.  AT&T  would  have  us 
annoimce  our  intention  to  preempt  the 
state  commissions  as  to  valuation  and 
transfer  pricing  of  CPE  and  Centel 
would  favor  a  similar  announcement  as 
to  depreciation.  AT&T  asked  that  we 
consider  steps  to  ensure  uniformity  in 
rate  structures  after  CPE  is  unbun^ed. 
Centel  urged  us  to  preempt  state  action 
that  would  require  formation  of  separate 
subsidiaries  within  a  given  state. 

41.  Several  parties  asserted  that 
restrictions  should  be  placed  upon 
activities  of  one  or  more  carriers  during 
transition.  Datapoint  urged  us  to 
reconsider  our  ^ding  that  AT&T  should 
be  permitted  to  provide  enhanced 
services  and  CPE  through  a  subsidiary, 
and  to  bar  AT&T  from  providing  CPE  on 
a  competitive  basis.  NATA  argued  that 
telephone  companies  should  be 
prohibited  from  offering  CPE  on  a 


nonregulated  basis  during  the  transition. 
REA  and  the  Alaska  petitioners  (Alaska 
PUC,  ATA,  ATU),  asked  that  small  and 
municipally-owned  telephone, 
companies  be  exempted  from 
unbundling  and  detariffing. 

42.  A  number  of  parties  asked  that  we 
expedite  consideration  of  issues  pending 
in  other  dockets,  or  consolidate  those 
issues  in  this  proceeding  for  resolution. 
Among  the  proceedings  mentioned  were: 
CC  Docket  No.  79-105,  on  station 
connection  accounting;  CC  Docket  No. 
78-196,  revision  to  the  Uniform  System 
of  Accounts;  Amendments  to  Part  68  of 
the  Commission's  Rules  to  include 
inside  wiring  and  party  line  equipment 
within  the  registration  program;  and  the 
Joint  Board  proceeding  in  CC  Docket  No. 
80-286. 

43.  Several  parties  suggested  that 
inside  wiring  be  deregulated  along  with 
CPE.  Some  commenters  asserted  that, 
absent  deregulation  of  inside  wiring, 
customers  might  be  required  to  obtain 
private  branch  exchanges  and 
associated  instruments  firom  an 
unregulated  provider  while  the  inside 
wiring  would  remain  regulated. 

44.  A  number  of  commenters  argued 
that  multi-party  service  is  not 
insubstantial,  especially  in  rural  areas, 
and  that  some  means  should  be 
provided  whereby  telephone  companies 
could  continue  to  provide  such  service 
notwithstanding  general  deregulation  of 
CPE.  One  alternative  suggested  by  the 
commenters  was  to  amend  Part  68  of  the 
Commission's  rules  to  bring  CPE 
attached  to  multi-party  lines  within  the 
registration  program  and  subsequently 
deregulate  such  CPE.  A  related  concern 
was  that  the  Final  Decision  was  silent 
on  the  status  of  CPE  used  ivith  multi¬ 
party  lines  in  connection  with  business 
and  "farmer"  services. 

45.  Motorola  requested  that  we  amend 
Section  64.702  specifically  to  exclude  all 
mobile  radio  equipment  fiom  the 
definition  of  CPE.  Both  AT&T  and  SBS 
asked  that  we  address  the  issue  of 
whether  ^aith  stations  are  to  be 
considered  CPE.  SBS  argued  that,  at 
least  in  its  own  system,  the  earth  station 
is  an  essential  system  component  and 
should  be  provided  under  tariff.  On  the 
other  hand,  AT&T  asserted  that  its 
enhanced  service  and  CPE  subsidiary  or 
subsidiaries  should  be  permitted  to  own 
and  operate  earth  stations,  in  order  to 
be  fully  competitive.** 

“  AT&T  raised  the  issue  in  the  context  of  the  bar 
on  ownership  of  “transmission  facilities"  by  the 
separate  subsidiary,  suggesting  that  there  are 
difficult  questions  involved  in  establishing  the 
boundary  between  CPE  and  “transmission 
facilities"  in  the  case  of  satellite  earth  stations.  SBS, 
in  its  opposition,  suggested  that  dassification  of  all 
or  a  portion  of  a  satellite  earth  station  as  CPE  would 
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c.  Discussion 

46.  In  conferring  jurisdiction  upon  this 
agency  over  “all 

instrumentalities  .  .  .  incidental 
to..  .  .  transmission,”  Congress 
intended  “.  .  .  to  give  the  FCC  ability  to 
regulate  any  charge  or  practice 
associated  with  a  common  carrier 
service  in  order  to  insure  that  the  carrier 
operated  for  the  public  benefit”  Final 
Decision,  at  para.  170.  We  afifirm  our 
determination  that  the  provision  of  CPE 
is  not  communications  common  carriage 
and  should  be  offered  separate  and 
apart  firom  a  ceurier’s  tariffed  services, 
liie  continued  provision  of  CPE  by 
common  carriers  under  regulation 
impedes  the  evolution  of  a  truly 
competitive  CPE  market  Id.  at  paras. 
144-159.  Although  some  of  the 
commenting  parties  believe  that  one  or 
more  of  the  potential  competitors  should 
be  barred  from  full  competition,  or 
subject  to  more  stringent  structural  or 
accounting  requirements,  there  is 
generally  no  dispute  that  CPE  should  be 
provided  on  a  competitive  basis.  Given 
this,  the  issue  before  us,  and  the  one 
receiving  substantial  comment  on 
reconsideration,  is  the  manner  in  which 
CPE  should  be  deregulated. 

47.  In  this  regard  we  perceive  three 
basic  alternatives  available  to  us.  We 
could  elect  to  proceed  along  the  path 
delineated  in  the  Final  Decision,  hoping 
to  resolve  the  remaining  issues  in  time 
for  a  single  transition  at  March  1, 1982. 
On  the  other  hand,  we  could  eliminate 
the  date  certain  for  CPE  deregulation 
and  allow  interested  parties  to  submit 
transition  plans  as  soon  as  practicable, 
with  implementation  of  a  given  plan 
conditioned  on  regulatory 
determinations  of  depreciation,  capital 
recovery  and  corresponding  rate  issues. 
Alternatively,  we  could  bi^cate  the 
transition  and  separately  address  here 
the  deregulation  of  that  CPE  which  does 
not  result  in  the  substantial  dislocations 
alleged  by  various  petitioners  while 
designating  implementation  issues  as  to 
other  CPE  for  fijrther  comment  and 
study. 

48.  In  weighing  the  comments  and 
alternatives  proposed,  we  conclude  that 
modifications  of  our  previous 
determinations  are  warranted.  The 
transition  mechanism  outlined  in  the 
Final  Decision  required  that  CPE  first  be 
unbundled  from  local  exchange  rates 
and  then  removed  fi‘om  regulation  by 
March  1, 1982.  In  order  to  insulate 
residential  ratepayers  from  significant 
dislocation,  we  required  carriers  and 
affiliates  to  ofier  a  CPE  lease  option  to 
existing  residential  subscribers  at 

be  equivalent  to  an  exception  from  the  transmission 
ownership  bar. 


unbundled,  fixed  rates.  As  we  indicated 
above,  both  aspects  received  substantial 
criticism.  However,  various  petitioners 
have  suggested  a  bifurcated  transition 
plan  that  would  enable  regulators  to 
address  separately  equipment  which  is 
embedded  in  the  separations  process 
and  tariffed  with  the  various  States.  We 
find  this  approach  to  be  reasonable.  It 
would  allow  for  an  orderly  transition  to 
deregulation  of  that  equipment  where 
significant  dislocations  are  alleged  to 
arise  if  detariHing  is  to  occur  by  March 
1, 1982.  Moreover  it  would  not  foreclose 
this  Commission  from  proceeding  with 
the  deregulation  of  non-embedded  CPE 
and  that  equipment  tariffed  at  the 
federal  level  when  offered  in 
conjimction  with  interstate  or  foreign 
communications.  The  difficult 
transitional  issues  arise  not  in 
connection  with  the  provision  of  new 
CPE,  but  in  connection  with  the 
necessity  to  make  adjustments  to 
existing  arrangements  involving 
allocations  of  costs,  investments  and 
revenues  associated  with  embedded 
equipment  jointly  used  for  both 
intrastate  and  interstate  or  foreign 
services.  Deregulation  of  such  existing 
or  “embedded”  CPE  gives  rise  to 
different  concerns  ffom  those  associated 
with  that  CPE  investment  which  is  either 
not  factored  into  the  separations  process 
or  directly  assigned  to  interstate 
services.  A  bifin^ted  approach  would 
avoid  the  significant  dislocations  of  an 
abrupt  transition  that  are  alleged  to 
occur  if  all  CPE  is  deregulated  and 
removed  from  separations  as  of  March 
1, 1982. 

49.  Accordingly,  for  transitional 
purposes  we  will  distinguish  new  CPE 
and  federally  tariffed  CPE  fi-om  that  CPE 
which  is  tariffed  at  the  state  level  and 
subject  to  the  separations  process.  The 
latter  we  shall  refer  to  as  embedded 
CPE.  On  the  other  hand,  “new  CPE”  is 
that  equipment  which  is  not  in  service 
as  of  March  1, 1982  and  is  offered  to 
consumers  after  this  date.  For 
accounting  purposes  and  compliance 
with  the  corporate  structure 
requirements,  therefore,  new  CPE  is  that 
equipment  not  in  the  subscriber’s 
possession  as  of  March  1, 1982.  As  of 
this  date  new  CPE  and  associated 
maintenance  must  be  separated  firom  a 
carrier’s  basic  service  and  offered  on  a 
nonregulated  basis.  Moreover,  all 
equipment  tariffed  with  this  Commission 
in  conjunction  with  interstate  or  foreign 
communications  shall  likewise  be 
detariffed  as  of  this  date.’*  Under  this 

”  Excluded  from  the  requirement  is  telex  terminal 
equipment  provided  by  the  international  record 
carriers  which  is  being  addressed  separately  in 
Docket  No.  21005. 


scenario  we  are  maintaining  our 
implementation  date  set  fo^  in  the 
Final  Decision  of  March  1, 1982  for  new 
CPE  and  also  that  CPE  which  is  tariffed 
at  the  federal  level.  To  the  extent  that 
unbundling  and  detariffing  of  embedded 
CPE  tariffed  at  the  state  level  and 
subject  to  the  separations  process  is  not 
required  as  of  March  1. 1982,  the 
immediacy  of  the  need  for  regulatory 
commissions  to  address  all  the  relevant 
regulatory  implications  of  such 
deregulation  is  diminished.  As  to 
embedded  CPE  we  intend  to  institute  a 
separate  “implementation  proceeding” 
to  address  the  transitional  mechanisms 
for  deregulating  this  equipment’* 

50.  We  recognize  that  a  bifurcated 
approach  requires  that  carriers  subject 
to  the  resale  structure  make  some 
operational  changes.  We  do  not  believe, 
despite  AT&Ts  assertion,  that 
duplication  of  facilities  vrill  result  ficm  a 
bifurcation  of  the  transition.  One  option, 
which  we  intend  to  address  in  the 
implementation  proceeding,  is  the 
provision  of  maintenance  and  other 
related  services  for  embedded  CPE  on 
an  unregulated  basis,  after  March  1. 

1982.  Under  this  approach  there  would 
be  no  real  need  for  separate 
maintenance  for  regulated  and 
nonregulated  CPE.  One  carrier-affiliated 
installation  and  maintenance  force 
could  provide  service  for  all  CPE  after 
that  date. 

51.  We  also  recognize  that  under  a 
bifurcated  approach  some  customers 
may  pay  more  than  other  for  equivalent 
CPE,  depending  upon  the  date  service 
was  instituted,  and  that  a  single 
customer,  ordering  the  same  equipment 
and  service  both  before  and  after  the 
transition  date,  might  be  required  to 
deal  with  different  entities  or  pay 
different  rates.  Absent  such  an 
approach,  however,  the  progress 
towards  a  more  competitive  equipment 
environment  and  the  promise  of  a  more 
efficient  and  reasonably  priced  service 
mandated  by  Section  1, 47  U.S.C.  §  151, 
would  be  postponed.  Offerings  of  new 
carrier-provided  equipment  would 
continue  to  be  subject  to  suspicions  of 
subsidy  as  a  result  of  opportunities  for 
pricing  variations  which  inhere  in  the 
separations  process.  The  bifurcation 
plan  we  have  set  forth  freezes  growth  in 
CPE  investment  that  is  subject  to  the 
separations  process  as  of  March  1, 1982. 
Carrier-provided  equipment  offered 

’’Under  this  bifurcated  approach,  customers 
would  continue  their  relationship  with  the  telephone 
company  as  to  their  embedded  CPE  under  local 
regulation  until  they  terminated  service,  returned 
the  equipment  or  until  the  end  of  the  transition 
period.  Any  accounting  changes  required  for  the 
disposition  of  inventory  as  of  March  1, 1962  will  be 
addressed  in  the  implementation  proceeding. 
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after  this  date  can  be  competitively 
provided  relative  to  other  equipment 
vendors.  The  advantages  of  such  a  plan 
are  such  that,  on  balance,  we  believe  the 
public  interest  would  best  be  served  by 
the  detariffing  of  CPE  under  a  bifurcated 
plan. 

d.  Other  Proceedings 

52.  As  noted  in  paragraph  166  of  the 
Final  Decision,  detariffing  of  CPE 
requires  consideration  not  only  of 
transition  procedures,  but  also  of 
separations  implications,  depreciation 
rates,  investment  recovery,  asset 
valuation  and  transfer  pricing.  Efforts 
have  begun  in  several  areas.  We 
recently  appointed  the  members  of  the 
Joint  Board  in  CC  Docket  No.  80-286, 
FCC  80-546,  released  September  25, 1980 
which  will  consider,  among  other  things, 
the  separations  implications  of 
detariffing  CPE.  Moreover,  in  a  separate 
proceedii^,  we  have  prescribed  revised 
depreciation  rates  for  eleven  telephone 
companies  which  reflect,  among  other 
things,  the  effect  of  competition  on 
terminal  equipment  lives.** 

53.  As  part  of  Docket  No.  20188  we 
have  authorized  carriers  to  employ  the 
equal  life  group  method  of  computing 
depreciation  expense  with  respect  to 
plant  additions  commencing  in  1981. 
Alternative  methods,  including  the  use 
of  capital  recovery  schedules,  which 
allocate  investment  recovery  on  a 
straight  line  basis  may  also  be  employed 
for  new  additions.  As  to  embedded 
investment,  we  permit  the  use  of 
remaining  life  methods  of  calculating 
depreciation  charges,  subject  to  certain 
conditions.  In  order  to  implement  these 
changes,  a  disaggregation  of  book 
reserves  to  plant  categories  may  be 
required  for  some  companies.  These 
changes  not  only  address  a  number  of 
concerns  the  carriers  have  raised  in  the 
capital  recovery  area,  but  also  facilitate 
identiffcation  of  asset  book  values. 

54.  In  CC  Docket  No.  79-105  we  have 
prescribed  accounting  rules  governing 
the  sale  of  new  CPE.  These  operations 
will  be  accounted  for  as  non-telephone 
activities  in  separately  identified  sub¬ 
accounts  by  all  carriers  under  the  new 
rules.  In  addition,  we  conclude  that 
existing  accounting  rules  appropriately 
address  sales  of  in-place  CPE  and 


'*The  studies  underiying  these  rates  were 
completed  prior  to  the  Final  Decision.  Although 
these  rates  do  not  explicitly  consider  the  impact  of 
this  decision,  they  do  reflect  the  growth  of  terminal 
equipment  competition  over  the  past  several  years. 
Pending  before  the  Commission  is  a  request  ^ed  by 
AT&T  on  behalf  of  the  Bell  System  companies  that 
we  prescribe  new  depreciation  rates  for  accounts 
231  (station  apparatus)  and  234  (large  private 
branch  exchanges),  which  accounts  contain  the  vast 
majority  of  terminal  equipment  affected  by  the  Final 
Decision. 


maintenance  of  existing  customer- 
owned  terminal  equipment  pending  the 
completion  of  transitional  activities.  We 
further  amended  the  accounting  rules  to 
require  expensing  of  inside  wiring.  The 
issue  of  whether  the  inside  wiring 
portion  of  station  coimections  should  be 
detariffed  is  to  be  addressed  in  the  next 
phase  of  that  proceeding. 

55.  In  the  implementation  proceeding 
which  we  will  initiate  shortly,  we  will 
address  issues  of  capital  recovery  and 
asset  valuation,  alternative  mechanisms 
by  which  transition  to  an  unregulated 
CPE  environment  may  be  achieved,  and 
the  appropriate  time  period  for  removal 
of  embedded  CPE  investment  fi'om 
separations  and  a  carrier’s  rate  base. 

We  will  also  address  the  potential 
deregulation  of  maintenance  for 
embedded  CPE  as  of  March  1, 1982.  Due 
consideration  will  be  given  to  the  views 
of  consumers,  carriers,  state 
commissions  and  other  interested 
parties.  Because  the  implementation 
proceeding  will  address  the  manner  in 
which  embedded  CPE  tariffed  at  the 
state  level  is  deregulated,  we  are 
modifying  the  ^inal  Decision  insofar  as 
it  required  (a)  that  new  state  tariffs 
showing  an  unbundled  charge  for 
embedded  CPE,  (b)  that  rate  levels  for 
residential  service  be  no  higher 
following  unbundling  than  before,  and 
(c)  that  existing  residential  customers  be 
offered  an  option  to  continue  to  lease 
the  instrumentjs],  including 
maintenance,  at  pre-dereg^ation  rates 
for  a  fixed  period.  These  requirements 
are  eliminated. 

e.  Applicability 

56.  Inside  Wiring.  Commenting  parties 
are  divided  on  the  issue  of  wheffier 
inside  wiring  should  be  included  within 
CPE  and  deregulated.  The  issue  was  not 
addressed  in  Oie  earlier  phases  of  this 
proceeding,  and  we  believe  that  further 
comment  is  warreinted  before  we 
determine  whether,  and  to  what  extent, 
inside  wiring  should  be  deregiilated. 
Accordingly,  we  will  address  this  issue 
in  a  further  notice  of  proposed 
rulemaking  in  CC  Docket  No.  79-105. 

57.  Party  Line.  In  the  Final  Decision, 
at  para.  161,  n.  57,  we  excluded  “CPE 
attached  to  residential  party  line  service 
because  such  CPE  cannot  currently  be 
registered  under  Part  68  of  the  Rules." 
Absent  a  control  mechanism  for 
connection  to  the  network,  there  would 


“Represcription  of  depreciation  rates  for  terminal 
equipment  is  expected  to  proceed  on  a  parallel 
course,  utilizing  the  existing  processes.  We  believe 
this  course  to  be  desirable  because  of  the  need  to 
closely  coordinate  our  represcription  of 
depreciation  rates  for  jointly-used  plant  with 
affected  siate  commissions.  See  47  U.S.C.  Sec. 

220(i). 


be  no  institutional  assurance  that 
connection  of  non-carrier-provided  ' 
terminal  equipment  to  party  lines  would 
not  cause  harm  to  the  telephone 
network,*' or  substantially  disrupt 
service  to  other  subscribers. 

58.  Both  REA  and  RTC  submitted 
comments  in  opposition  to  our  exclusion 
of  CPE  attached  to  party  lines.  These 
parties  note  that  the  percentage  of  party 
line  service  is  quite  substantial  in  areas 
served  by  small  companies,  and  that 
party  line  service  is  provided,  on  a 
functionally  identical  basis,  to  both 
business  and  residential  subscribers. 
Moreover,  practical  problems  arise  if  a 
regulatory  scheme  is  imposed  on  petrty 
line  CPE,  but  not  other  eqiiipment.  For 
some  carriers  a  substantial  portion  of 
their  equipment  would  continue  to  be 
regulated  and  subject  to  the  separations 
process.  In  addition,  carriers  subject  to 
the  separate  subsidiary  requirement  for 
the  provision  of  CPE  might  also  be 
required  to  separately  offer  and 
maintain  regulated  equipment.  Upon 
reconsideration,  we  conclude  that  our 
definition  of  CPE  subject  to  the  Final 
Decision  principles  should  be  revised  to 
include  party  line  CPE.  While  such 
equipment  is  not  registered  under  Part 
68,  we  intend  to  examine  in  a  separate 
proceeding  what  network  and 
subscriber  safeguards  may  be  necessary 
to  accommodate  direct  multi-vendor 
provision  of  CPE  used  in  conjunction 
with  multiparty  service.  Any  necessary 
adjustments  to  the  timing  of  party  line 
CPE  deregulation  can  be  made  in  light  of 
determinations  made  in  that  proceeding. 

59.  Mobile  Telephone  Equipment.  The 
Final  Decision  did  not  expressly 
exclude  all  mobile  radio  equipment  from 
the  definition  of  CPE.  At  paragraph  161, 
n.  57,  we  noted  that  the  status  of  mobile 
telephone  equipment  is  currently  being 
examined  in  the  Cellular  Mobile  Radio 
proceeding,  CC  Docket  No.  79-318,  77 
FCC  2d  984  (1980).  That  proceeding  only 
addresses  mobile  equipment  used  in  ' 
conjunction  with  cellular  systems. 
Motorola,  suggesting  that  nothing  in  the 
rationale  of  the  Final  Decision  indicates 
that  such  equipment  be  included  in  CPE, 
asks  that  we  amend  Section  64.702 
expressly  to  exclude  mobile  radio 
equipment.  Since  this  equipment  can  be 
provided  on  a  competitive  basis,  there 
may  be  no  reason  for  applying  different 
policies.  However,  because  the  status  of 
some  mobile  telephone  equipment  will 
be  addressed  in  CC  Docket  No.  79-318, 
we  believe  that  any  determination  with 
respect  to  such  equipment  should  await 
final  Commission  action  in  that 


“For  a  definition  of  iiaiin.  see  47  CFJt.  Sec. 

68.2(g). 
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proceeding,  regardless  of  whether  or  not 
it  is  used  solely  with  cellular  systems. 

60.  Satellite  Earth  Stations.  We  have 
been  asked  to  address  the  status  of 
satellite  earth  stations  when  they  are 
located  on  the  customer’s  premises. 
Receive-only  earth  stations,  since  the 
adoption  of  the  First  Report  and  Order 
in  CC  Docket  78-374,  77  FCC  2d  205 
(1979)  need  not  be  licensed.  These  earth 
stations,  like  CPE  in  general,  are 
manufactured  and  sold  by  a  number  of 
carriers  (including  carrier  affiliates)  and 
independent  entities.  We  believe  that 
such  stations  are  appropriately 
classified  as  CPE.  Transmit  earth 
stations  that  are  located  on  the 
customer’s  premises  present  a  different 
situation.  In  the  offering  of  integrated 
satellite  systems,  such  a  transmit  earth 
station  could  constitute  a  necessary 
component  of  the  transmission  ofiering 
for  network  control  purposes.  This  may 
not  be  the  case,  however,  for  those 
entities  desiring  merely  to  offer 
transponder  capacity  to  providers  of 
other  services.  Whether  transmit  earth 
stations  should  be  accorded  a  different 
status  in  such  situations  may  warrant 
further  consideration.  However,  this 
matter  is  more  appropriately  addressed 
in  a  separate  proceeding.  Accordingly, 
earth  station  equipment  that  requires 
licensing  under  Title  III  of  the  Act  is  not 
considered  CPE  under  the  Final 
Decision. 

III.  Structural  Separation 
a.  Introduction 

61.  In  the  Final  Decision  we 
addressed  the  structure  under  which 
various  communications  common 
carriers  may  engage  in  the  provision  of 
enhanced  services  and  CPE.  In  essence, 
we  removed  for  all  carriers,  except 
AT&T  and  GTE,  the  requirement 
established  in  the  First  Computer 
Inquiry  that  certain  non-regulated 
services  be  offered  to  the  public  through 
a  separate  corporate  entity.  In  the  case 
of  AT&T  and  GTE,  we  specified  that 
enhanced  services  and  CPE  must  be 
provided  through  a  separate  subsidiary. 
Various  conditions  affecting  the  degree 
of  separation  between  the  present 
organizational  structures  of  AT&T  and 
GTE,  and  their  separate  subsidiaries 
were  set  forth  to  protect  the 
communications  rate-payer.  Many  of  the 
conditions  were  designed  to  reflect  the 
degree  of  separation  established  in  the 
First  Computer  Inquiry. 

62.  Numerous  petitions  for 
reconsideration  have  been  submitted 
addressing  both  the  determination  as  to 
which  carriers  should  be  subject  to  the 
separate  subsidiary  requirement  and  the 
degree  of  separation  imposed  on  those 


carriers  that  are  so  subject.  AT&T  and 
GTE  have  petitioned  for  more  lenient 
separation  conditions,  including  a 
request  by  G’TE  that  the  separate 
subsidiary  requirement  not  apply  to  it. 
Other  parties  have  petitioned  that  this 
requirement  should  be  applied  to  other 
carriers  and  that  more  stringent 
separation  conditions  be  imposed, 
including  a  request  for  a  complete  ban 
on  AT&Ts  entry  into  the  enhanced 
service  market 

63.  We  believe  our  general  approach 
to  the  provision  of  enhanced  services 
and  CPE  in  the  Final  Decision  is  a 
moderate  one  and  one  that  serves  the 
public  interest.  Consumers  and  the 
public  in  general  will  benefit  fi'om  the 
fullest  exploitation  of  common  carrier 
facilities  in  the  provision  of  enhanced 
services  by  all  entities.  Given  the 
structural  safeguards  we  have  imposed, 
no  statutory  objective  is  gained  in 
foreclosing  any  carrier  from  providing 
enhanced  services  or  CPE;  Nor  do  we 
believe  that  structural  separation  is 
warreinted  where  the  potential  costs  of 
separation  exceed  the  benefits  and 
where  other  regulatory  tools  are 
available  to  aid  in  the  exercise  of  our 
statutory  responsibilities.  Within  these 
parameters  we  will  address  those 
arguments  that  question  the  extent  to 
which  the  separate  subsidiary 
requirement  is  imposed.  We  will  also 
consider  concerns  as  to  the  degree  of 
separation  required.  However,  we 
approach  this  with  the  view  that  our 
separation  conditions  will  evolve  over 
time  as  we  gain  more  experience  in  this 
very  complex  area  of  communications 
regulation  and  as  the  marketplace 
continues  to  evolve.  See  Final  Decision 
at  para.  207.  Neither  absolute  precision 
nor  a  complete  permanence  in 
establishing  the  degree  of  separation  is 
a  realistic  objective.  Our  goal 
nevertheless  is,  to  the  extent  possible 
given  present  levels  of  experience  with 
the  separate  subsidiary  regulatory 
mechanism,  to  specify  the  degree  of 
separation  between  regulated  and 
unregulated  activities  of  a  given  carrier 
that  maximizes  consumer  welfare, 
within  the  parameters  of  our  overall 
statutory  mandate. 

b.  Applicability 

64.  Several  parties  have  criticized  the 
criteria  and/or  analysis  used  in 
determining  that  AT&T  and  GTE  alone 
must  form  separate  subsidiaries  to 
provide  CPE  and  enhanced  services.  For 
example,  NTIA  proffers  an  alternative 
method  to  identify  carriers  that  should 
be  subject  to  the  separate  subsidiary 
requirements  based  on  the  revenues 


generated  fi'om  interexchange  services. 
G’TE  argues  that  it  is  nondominant  and 
therefore  should  not  be  required  to  form 
a  separate  subsidiary.  Others  claim  that 
many  independent  telephone  companies 
satisfy  the  criteria  necessitating 
separation  and  therefore  should  be 
subject  to  the  requirement.  Still  others 
assert  that  the  specialized  common 
carriers  c€m  cross-subsidize  their 
enhanced  services  and  deny  equal 
access  to  their  basic  services. 

65.  In  assessing  the  need  to  maintain 
structural  separation,  consideration  was 
given  to  the  following  factors:  (a)  a 
carrier’s  ability  to  engage  in 
anticompetitive  activity  through  control 
over  "bottleneck”  facilities,  i.e.,  local 
exchange  and  toll  transmission 
facilities,  on  a  broad  national 
geographic  basis;  (b)  a  carrier’s  ability 
to  engage  in  cross-subsidization  to  the 
detriment  of  the  communications 
ratepayer,  (c)  the  integrated  nature  of 
the  carrier  and  affiliated  entities,  with 
special  emphasis  upon  research  and 
development  and  manufacturing 
capabilities  that  are  used  in  conjunction 
with,  or  are  supported  by, 
communications  derived  revenues;  and 
(d)  the  carrier’s  possession  of  sufificient 
resources  to  enter  the  competitive 
market  through  a  separate  subsidiary.  In 
weighing  these  factors,  we  took  the  view 
that  consumers  would  be  best  served  if 
the  separate  subsidiciry  mechanism 
were  imposed  only  where  essential  to 
assure  the  objectives  of  the  Act.  As  to 
other  carriers,  where  the  risk  of  serious 
harm  to  statutory  values  appeared  less, 
we  thought  it  better  to  wait  to  see  if 
competitive  abuses  develop  which 
warrant  further  application  of  our 
separation  conditions  for  the  carrier 
provision  of  either  enhanced  services  or 
CPE.  See  Final  Decision  at  piua.  223. 

66.  On  reconsideration  we  conclude 
that  GTE  should  be  excluded  from  the 
separate  subsidiary  resale  structure  of 
the  Final  Decision.  GTE  has  advanced 
persuasive  arguments  as  to  why  it 
should  not  be  subject  to  the  separate 
subsidiary  requirement  for  either 
enhanced  services  or  CPE.  Concerning 
enhanced  services,  the  most  compelling 
arugment  tendered  is  that  GTE  is 
dependent  upon  AT&T  for  the  vast 
majority  of  its  interstate  transmission 
needs.  GTE-Telenet  has  also  argued  that 
the  separation  condition  barring 
ownership  of  transmission  facilities  by 
the  subsi^ary  would  deprive  it  of  the 
ability  to  construct  its  own  transmission 
plemt  if  AT&T  facilities  are  either 
unavailable  or  inadequate  for  its  service 
needs. 


’’Petition  of  NTiA  at  p.  10. 
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67.  The  fact  that  GTE  has  relied 
heavily  upon  AT&T  toll  facilities 
militates  against  its  receiving  the  same 
treatment  as  AT&T.  In  fact,  in  our  GTE- 
Telenet  merger  decision,  72  FCC  2d  111 
(1979),  we  authorized  GTE  to  acquire 
Telenet  Corporation  subject  to  several 
structural  separation  conditions  which 
sought  to  ensure  Telenet’s  position  as  an 
alternative  supplier  of  nationwide  data 
communications  service.  In  that  decision 
we  stated  that  “our  greatest  concern  in 
this  matter  is  whether  GTE  will  actually 
compete  with  AT&T.”  Id.  at  117.  The 
Merger  decision  placed  on  the  GTE- 
Telenet  subsidiary  responsibility  for 
providing  augmented  data  services,  and 
the  thrust  of  the  decision  was  to 
maintain  Telenet’s  incentive  to  develop 
and  exploit  fully  its  packet  switched 
technology.  The  Final  Decision  could 
restrict  GTE-Telenet’s  potential  as  an 
alternative  supplier  to  AT&T  if  GTE- 
Telenet  were  to  be  prevented  from 
providing  basic  services  or  if  the 
proscription  against  the  GTE 
subsidiary’s  owning  transmission 
facilities  is  maintained.  In  all  likelihood 
GTE-Telenet  would  have  been  GTE’s 
vehicle  for  providing  enhanced  services 
because  various  of  die  former’s 
augmented  data  services  fall  within  the 
enhanced  service  category  established 
in  the  Final  Decision.  This  combined 
with  GTE-Telenet’s  continuing, 
substantial  reliance  on  AT&Ts 
transmission  facilities  warrants,  on 
balance,  that  the  separate  subsidiary 
requirement  of  the  Final  Decision  not 
apply  to  GTE  for  enhanced  services.  We 
wish  to  make  clear,  however,  that  in  this 
proceeding  we  are  not  modifying  in  any 
way  the  conditions  imposed  upon  the 
GTE-Telenet  merger.  'These  conditions 
are  now  the  subject  of  reexamination  in 
a  separate  proceeding.  Docket  No.  80- 
197,  78  FCC  2d  403  (1980).  We  point  out, 
however,  that  should  CIE  engage  in 
conduct  detrimental  to  the  interests  of 
the  communications  ratepayer  recourse 
is  available  imder  Section  208  of  the 
Act. 

68.  With  respect  to  CPE.  GTE  states 
that  over  90  percent  of  its  2200 
exchanges  have  fewer  than  7500  main 
stations  and  that  only  1.1  percent  of 
these  exchanges  have  over  50,000  main 
stations.  Given  that  GTE’s  operating 
territories  are  predominantly  rural,  it  is 
questionable  whether  the  costs  of 
separation  outweigh  the  benefits.  Based 
on  the  above-stated  facts,  it  is  not  at  all 
clear  that  structural  separation  for 
GTE’s  provision  of  CPE  is  warranted. 
Absent  more  compelling  facts,  we 
conclude  that  the  public  will  be  better 
served  if  the  separate  subsidiary 


requirement  is  removed  for  GTE  for  its 
provision  of  CPE. 

69.  Moreover,  subjecting  other 
independent  telephone  companies  or  - 
specialized  common  carriers  to  the 
separate  subsidiary  requirement  is  not 
warranted  at  this  time,  based  on  the 
factors  we  have  set  forth  and  the 
regulatory  concerns  they  address. 
Specialized  carriers  do  not  have  captive 
monopoly  ratepayers  to  whom  they  can 
pass  fte  costs  of  competitive  services 
nor  do  they  have  control  of  bottleneck 
facilities  which  could  be  employed  to 
deny  competitors  entry  into  the  market. 
Enhanced  service  providers  always 
have  the  option  of  alternative  basic 
transmission  facilities  from  AT&T,  for 
example,  at  cost-based  prices.  The  need 
for  structural  solutions  to  stem  potential 
anticompetitive  behavior  is  not  as  great 
where  such  behavior  is  constrained  by 
marketplace  forces.  Moreover,  other 
regulatory  tools,  such  as  the  complaint 
process  under  Section  208  of  the  Act,  are 
available  to  the  Commission  where 
abuses  do  occur. 

70.  In  a  similar  vein,  arguments  are 
advanced  that  the  regulatory  problems 
posed  by  the  joint  provision  of  CPE  and 
enhanced  services  are  common  to  all 
telephone  companies,  including  the 
“leverage  to  manipulate  customers’ 
preferences”  in  these  areas.**  However, 
the  ability  of  a  telephone  company  “to 
manipulate  customer  preferences”  is  not 
a  regulatory  concern  which  the 
structural  separation  we  are  imposing 
seeks  to  remedy.  More  generally,  there 
are  fundamental  aspects  of  the  market 
that  counsel  us  to  diraw  the  line  right 
below  AT&T  with  respect  to  telephone 
companies.  First,  because  the  enhanced 
service  and  CPE  markets  generally  are 
national  in  scope,  the  ability  of  AT&T  to 
cross  subsidize  these  services  is  much 
larger  than  that  of  the  independent 
telephone  companies.  Such  cross¬ 
subsidization  redounds  to  the  detriment 
of  the  commimications  ratepayer. 
Second,  the  costs  of  separation  are 
borne  disproprotionately  by  smaller 
companies  due  to  indivisibilities.  These 
additional  costs  may  foreclose  entry 
into  the  enhanced  service  or  CPE  market 
for  some  carriers.  Thus  both  the  costs 
and  benefits  of  imposing  separation 
requirements  on  telephone  companies 
are  related  to  both  firm  and  market  size. 
There  is  no  dispute  in  the  record  as  to 
the  relative  size  of  AT&T  compared  to 
the  independent  telephone  companies. 
We  believe  this  disparity  in  size  leads  to 
the  result  that  the  benefits  of  structural 
separation  for  AT&T  are  greater  than 
the  costs,  while  this  calculus  is  reversed 
for  the  independent  telephone 


''Petition  of  IDCMA  at  p.  41. 


companies.  In  addition  AT&T  has 
enormous  research  and  development 
and  manufacturing  capabilities,  which 
greatly  complicates  assessing 
allegations  of  cross-subsidy. 

71.  In  this  proceeding  we  have 
performed  a  careful  analysis  of  the 
communications  industry  to  determine 
which  carriers  possess  the  ability  and 
incentive  either  to  cross-subsidize  the 
provision  of  CPE  and  enhanced  services 
or  to  engage  in  anticompetitive  conduct 
through  their  control  over  bottleneck 
facilities.  We  have  then  determined  for 
each  of  these  carriers,  or  for  each 
similarly  situated  group  of  these 
carriers,  whether  &e  benefits  to 
consumers  froin  reducing  the  risk  of 
undetected  cross-subsidization  or 
discriminatory  access  by  imposing 
structural  remedies  would  be  greater  or 
less  than  the  costs  imposed  by  the 
separation  requirements.  We  recognize 
the  possibility  of  undetected  cross¬ 
subsidization  and  other  anticompetitive 
conduct  by  carriers  that  are  not  subject 
to  the  separation  requirement.  For 
purposes  of  this  proceeding,  however, 
we  have  concluded  that  maintaining  the 
separate  subsidiary  requirement  for 
carriers  other  than  AT&T  does  not 
outweigh  other  public  interest 
considerations. 

c.  Separation  Conditions 

72.  Having  modified  the  Final 
Decision  so  that  the  separate  subsidiary 
requirement  applies  only  to  AT&T  we 
now  analyze  those  arguments 
addressing  the  degree  of  separation 
imposed  on  its  operations. 

Resale  Structure 

73.  In  the  Final  Decision  we  adopted  a 
resale  structure  for  the  provision  of 
enhanced  services.  Under  the  resale 
structure  AT&T  is  required  to  form  a 
separate  subsidiary  for  the  provision  of 
enhanced  services  and  “[ijnherent  in  the 
resale  structure  is  the  fact  that  the 
separate  corporate  entity  may  not 
construct,  own,  or  operate  its  own 
transmission  facilities.  In  essence,  the 
resale  subsidiary  must  acquire  all  its 
transmission  capacity  from  an 
underlying  carrier  pursuant  to  tariff.”  Id. 
at  para.  229.** 


'*  Those  carriers  not  subject  to  the  separate 
subsidiary  requirement  when  employins  their  own 
common  carrier  transmission  facilities  in  the 
provision  of  enhanced  services,  must  obtain 
transmission  capacity  pursuant  to  the  terms  and 
conditions  embodied  in  their  tariff.  This  proceeding 
does  not  remove  a  carrier's  obligation  to  provide 
basic  services,  nor  does  this  proceeding  alter 
existing  policies  and  rules  under  which  carriers  are 
certificated,  or  transmission  facilities  are  owned  or 
constructed.  The  Commission  is  reviewing  whether 
various  currently  regulated  entities  are  properly 
classified  as  common  carriers  and  wheAer  their 


Federal  Register  /  Vol.  46,  No.  13  /  Wednesday,  January  21,  1981  /  Rules  and  Regulations  5995 


74.  AT&T  objects  to  the  prohibition  on 
the  ownership  of  transmission  facilities 
by  its  separate  subsidiary.  AT&T  argues 
that  such  a  restriction  will  prevent  the 
subsidiary  from  operating  as  an 
economically  viable  competitor.  AT&T 
believes  the  restriction  will  prevent  the 
subsidiary  from  “meeting  customers’ 
specialized  needs  for  transmission 
services,  developing  CPE  and 
transmission  facilities  concurrently  to 
achieve  synergy  and  optimal  price/ 
performance,  and  integrating 
transmission  facilities  into  a  total 
system  design  in  which  the  location  of 
intelligence  and  other  functions  are 
matched  to  the  user’s  special 
requirements."  {AT&T  Petition  at  p.  8). 

75.  AT&T  also  provides  numerous 
reasons  to  support  its  belief  that  the 
restriction  on  die  ownership  of 
transmission  facilities  by  the  separate 

,  subsidiary  is  not  necessary.  It  argues 
that  “nondiscriminatory  access  to 
existing  underlying  facilities  is  already 
assured  by  their  availability  for  resale 
on  equal  terms  to  affiliated  and 
nonaffiliated  suppliers  of  enhanced 
services;  continued  access  to  improved 
transmission  facilities  is  assured 
because  the  supply  of  technological 
improvements  to  transmission  facilities 
will  not  be  controlled  by  underlying 
carriers,  but  will  be  provided  by  all  who 
can  profit  from  such  innovation;  and  the 
potential  for  cross-subsidization  of 
enhanced  services  by  basic  services  is 
eliminated  through  separation  of  joint 
ownership  of  underlying  facilities." 
(AT&T  Petition  at  p.  9). 

76.  Before  addressing  AT&Ts 
arguments,  it  would  be  helpful  to  set 
forth  the  scope  of  the  proscription 
against  ownership  of  transmission 
facilities  by  the  subsidiary  as  required 
under  Section  64.702(c)(1).  In  this 
context  we  are  referring  to  that 
transmission  mediiun,  whether  it  be 
“radio"  or  “wire,"  47  U.S.C.  §  152,  that 
constitutes  the  communications 
“pipeline”  over  which  information  is 
tranmitted.  The  enhanced  service 
subsidiary  need  only  acquire 
conununications  links  pursuant  to  tariff, 
but  is  otherwise  free  to  utilize  its  own 
switching  equipment,  network  nodes, 
and  other  computer  facilities  necessary 
for  the  provision  of  its  enhanced 
services.  For  example,  if  the  enhanced 
services  subsidiary  needed  a 
communications  link  between  two 
centralized  computers,  or  between  a 
computer  and  a  network  node,  that  link 
must  be  acquired  from  a  common  carrier 


services  must  be  provided  pursuant  to  tariff.  See 
Second  Report  and  Further  Notice  of  Proposed 
Rulemaking  (Docket  No.  79-252],  FCC  80-742. 
adopted  December  18, 1980. 


pursuant  to  tarifi.  Once  having  obtained 
that  link,  however,  the  subsidiary  is  free 
to  add  channelizing  or  concentrating 
equipment,  etc.  to  tailor  the  transmission 
capacity  to  its  own  needs  as  dictated  by 
the  requirements  of  the  enhanced 
services  provided.  The  subsidiary  is  not 
precluded  fi'om  constructing  tranmission 
facilities  for  a  third  party,  as  long  as  the 
facilities  are  not  owned  or  operated  by 
the  subsidiary.  Nor  do  we  intend  that 
the  bar  on  transmission  facility 
ownership  or  operation  encompass 
facilities  that  link  various  operations  of 
a  customer  where  its  communication 
needs  are  spread  among  multiple 
buildings  at  a  common  location,  such  as 
an  industrial  park. 

77.  Within  this  framework,  we  believe 
AT&T's  arguments  that  the  proscription 
against  ownership  of  transmission 
facilities  will  prevent  the  subsidiary 
from  operating  as  an  economically 
viable  competitor  are  without  merit. 
Marketplace  developments  since  our 
First  Computer  Inquiry  nearly  a  decade 
ago  indicate  otherwise.  There  are  many 
enhanced  service  providers  that  do  not 
own  transmission  facilities,  yet  integrate 
transmission  facilities  into  a  total 
system  design  that  meets  the  needs  of 
their  customers  with  high  quality  service 
and  at  competitive  prices.  There  is  no 
reason  to  expect  otherwise  for  AT&Ts 
separate  subsidiary.  For  example,  using 
the  underlying  network  as  a  basic 
building  block,  the  subsidiary  is 
permitted  to  aid  intelligence  of  its  own 
to  perform  enhanced  services.  The 
subsidiary  is  not  restricted  in  its  ability 
to  design  its  services,  including  the 
ability  to  place  intelligence  either  within 
its  network  components  or  within 
equipment  located  on  the  customers’ 
premises.  Neither  is  an  underlying 
carrier  affiliated  with  the  subsidiary 
restricted  in  its  use  of  packet  switch 
technology  in  applications  that 
constitute  basic  services.  See  Final 
Decision  at  para.  95. 

78.  Imposition  of  the  facility 
ownership  bar  upon  AT&Ts  subsidiary 
arises  from  oiir  recognition  that  most 
enhanced  service  providers  are  and  will 
remain  dependent  upon  AT&T’s 
common  carrier  facilities.  AT&T 
controls  the  vast  majority  of  interstate 
transmission  facilities  and  local 
exchanges  in  a  substantial  number  of 
major  metropohtan  areas.  Thus  several 
regulatory  objectives  assume  paramount 
importance  in  affirming  the  proscription 
against  the  subsidiary’s  owning 
transmission  facilities.  First,  it  is  crucial 
that  AT&T  make  adequate  transmission 
capacity  available  to  enhanced  service 
vendors  on  a  non-discriminatory  basis. 
Second,  it  is  imperative  that  access  to 


and  use  of  this  transmission  capacity  is 
afforded  all  enhanced  service  providers 
under  equal  terms  and  conditions.  By 
establishing  a  structure  in  which  the 
subsidiary  must  acquire  needed 
transmission  capacity  fi'om  a  carrier 
exercise  of  our  powers  under  Sections 
201-205  of  the  Act  can  ensure  that  all 
enhanced  service  vendors,  including 
AT&Ts  subsidiary,  obtain  access  to  and 
use  of  this  transmission  capacity  on 
fully  equal  terms  and  conditions.  Third, 
the  benefits  of  any  improvements 
introduced  into  AT&Ts  transmission 
facilities  to  accommodate  the  needs  of 
the  subsidiary  would  become  available 
to  all  users  of  the  underlying  facility.  In 
addition,  the  bar  against  the  subsidiary’s 
owning  transmission  would  provide  an 
important  incentive  to  AT&T  to  continue 
to  improve  its  common  carrier  network 
and  to  assure  an  adequate  supply  of 
basic  services  compatible  wiffi 
enhanced  service  use.  Such  continuing 
improvement  of  this  network  is  clearly 
in  the  public  interest 

79.  Thus,  the  facility  ownership  bar  is 
fundamental  to  our  resale  structure. 
“Requiring  the  subsidiary  to  acquire  its 
transmission  capacity  fiom  other 
sources  pursuant  to  tariff  provides  a 
structure  constraint  on  the  potential  for 
abuse  of  the  parent’s  market  power 
through  controlling  access  to  and  use  of 
the  imderlying  transmission  facilities  in 
a  discriminatory  and  anticompetitive 
manner."  Final  Decision  at  para.  229.  In 
addition,  the  construction  authorization 
for  common  carrier  facilities  is  premised 
on  the  licensee’s  providing  a  basic 
common  carrier  communications 
service,  which  an  enhanced  service  is 
not.  ‘Thus  the  subsidiary  may  not 
provide  basic  transmission  services,  for 
to  do  so  would  subject  it  to  regulation 
and  negate  the  structural  separation  of 
regulated  and  nonregulated  activities.” 
Id  at  para.  230.  We  have  required  the 
separation  of  AT&Ts  nonregulated 
enhanced  services  fit>m  its  regulated 
basic  services  “thereby  lessening  the 
potential  that  the  communications 
ratepayer  will  be  subsidizing  its 
unregulated  ventiires."  Id.  at  para.  230. 
AT&T  controls  more  than  80%  of  the 
private  line  muket  The  subsidiary’s 
ownership  of  transmission  facilities 
would  enable  AT&T  to  shift  some  or  all 
of  its  private  line  services  to  the 
separate  subsidiary,  and  its  dominance 
in  this  market  could  lead  to  improper 
cross-subsidization  to  the  detriment  of 
the  communications  ratepayers. 

80.  The  Final  Decision  established  a 
resale  structure  whereby  AT&Ts 
enhanced  services  subsidiary  must 
acquire  ail  its  transmission  capacity 
fiom  an  underlying  carrier  pursuant  to 
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tariff,  and  no  new  evidence  has  been 
submitted  to  warremt  a  different 
conclusion.”  Accordingly  we  affirm  the 
resale  structure  as  set  forth  for  AT&T  in 
the  Final  Decision. 

81.  As  to  those  contentions  that  the 
subsidiary  must  be  able  to  construct  its 
own  transmission  facilities  if  suitable 
facilities  are  not  available,  we  would 
merely  note  that  under  this  structure 
meeting  the  transmission  needs  of 
consumers  and  enhanced  service 
vendors  is  the  responsibility  of  the 
communications  common  carrier,  not 
the  enhanced  service  provider.  The 
parent  or  carrier  affiliated  with  the 
subsidiary  has  the  option  of  seeking 
appropriate  authorization  to  construct 
the  requisite  facilities.  Indeed,  the  resale 
structure  imposed  here  is  premised  upon 
the  hope  that  it  would  encourage 
underlying  carriers  to  have  sufficient 
capacity,  appropriately  configured,  to 
meet  the  needs  of  enhanced  service 
firms  without  requiring  our  intervention 
under  Section  214.  It  is  anticipated  that 
more  transmission  alternatives  will  be 
available  to  all  enhanced  service 
providers  as  new  carriers  enter  the 
communications  arena  and  as  existing 
carriers  provide  additional  capacity. 

82.  We  recognize,  as  we  must,  that  our 
requirement  precluding  AT&T’s 
enhanced  service  subsidiary  fi-om 
owning  or  controlling  transmission 
facilities  would  have  to  give  way  if  the 
subsidiary  could  not  obtain  adequate 
transmission  capacity  for  a  highly 
specialized  service.  Thus  we  do  not 
intend  to  imply  that  we  would  not 
consider  granting  a  waiver  of  the  facility 
proscription  to  allow  the  subsidiary  to 
own  or  operate  its  own  transmission 
facilities.  Should  a  need  develop  for  the 
subsidiary  to  construct  or  operate  a 
specialized  transmission  network  for  a 
given  customer,  other  than  at  a  common 
business  location  (cf.  para.  76  supra),  we 
will  consider  on  a  case-by-case  basis, 
requests  for  waiver  of  the  facility 
ownership  proscription  imposed  on  the 
enhanced  service  subsidiary.  Moreover, 
waiver  requests  will  be  considered 
should  the  subsidiary  desire  to  obtain 
under  contract  (as  opposed  to  under 
tariff)  from  a  third  party  the  total  output 
of  a  given  transmission  system.  In  such 
a  situation,  the  public-interest  concerns 
which  may  arise  from  precluding  other 
service  vendors  access  to  the  system 
must  be  considered. 


*  AT&T  cite*  a  study  by  MARTECH 
STRATEGIES  Inc.  That  was  entered  into  the  record 
in  this  proceeding  subsequent  to  our  Final  Decision 
as  support  for  its  positioa  However,  the  primary 
focus  of  this  study  was  not  the  facility  ownership 
issue  and  the  study  fails  to  adequately  consider  the 
limits  of  the  proscription  as  we  have  more  clearly 
delineated  here. 


83.  In  determining  whether  to  grant 
such  a  request,  petitioners  carry  the 
burden  of  demonstrating  that  any 
negative  efifects  on  ratepayers  which 
may  arise  from  grant  of  a  waiver  are 
outweighed  by  ffie  possibility  of 
imposition  of  unreasonable  costs  upon 
consumers,  or  unavailability  of  an 
enhanced  service  if  waiver  is  not 
granted.  Such  a  consideration  of 
negative  effects  should  include,  but  not 
necessarily  be  limited  to,  those 
possibilities  discussed  in  paragraphs  78 
and  79  above.  The  Commission,  in  its 
discretion,  may  give  notice  and 
opportunity  for  comment  on  the  request, 
and  we  will  make  every  effort  to  act  on 
petitions  for  waiver  within  90  days  of 
the  expiration  of  any  ordered  pleading 
cycle.  Where  opportunity  for  comment  is 
afforded,  parties  generally  will  be  given 
30  days  after  release  of  the  public  notice 
to  file  comments  and  15  days  thereafter 
to  file  reply  comments. 

Research  and  Development 

84.  The  Final  Decision  permits  the 
sharing,  on  a  cost  compensatory  basis, 
of  research  and  development  work 
products  in  the  area  of  hardware, 
firmware,  and  generic  software.  We 
required  the  subsidiary  to  perform  its 
own  design  and  development  work  for 
non-generic  software,  or  applications 
programs.  Several  parties,  including 
CBEMA,®‘  question  the  lack  of  an 
objective  standard  for  “compensatory,” 
while  AT&T,  ADAPSO,  NTIA,”  and 
others  are  convinced  we  have  assumed 
a  hopeless  definitional  burden  in 
attempting  to  distinguish  among 
software,  firmware,  and  hardware. 

85.  CBEMA’s  concern  about  the 
definition  of  “compensatory”  is  not 
surprising.  It  is  probably  not  possible  to 
clarify  this  term  to  the  satisfaction  of  all 
the  parties  concerned. 

86.  We  have  not  required  third-party 
transactions  in  every  area  where  the 
compensatory  nature  of  parent- 
subsidiary  transactions  might  be  at 
issue.  In  particular,  we  have  not 
established  such  a  requirement  with 
respect  to  research  and  development. 
We  also  will  not  attempt  to  anticipate 
all  the  forms  that  such  intracorporate 
transactions  might  take,  so  the 
specificity  of  the  term  “compensatory” 
is  necessarily  limited.  Still,  this  does  not 
mean  that  we  cannot  offer  some 
clarification.  Our  use  of  “compensatory” 
in  this  proceeding  means  that  for  each 
transaction,  the  parent  corporation  or 
affiliated  entity  must  recover  from  its 


*'  Statement  of  CBEMA,  at  7-13. 

^Petition  of  AT&T,  at  45-46:  Opposition  of  AT&T, 
at  10-11:  Petition  of  ADAPSO.  at  14-18:  Opposition 
of  ADAPSO.  at  23-26:  Petition  of  NTIA  at  12. 


subsidiary  the  full  cost  of  the  transferred 
goods  or  services  at  the  same  terms, 
prices,  and  conditions  that  would  be 
available  to  a  nonaffiliated  pimchaser  if 
third-party  transactions  were  required. 
Since  the  parent  would  expect  to  earn 
reasonable  profits  on  third-party 
transactions,  it  will  be  expected  to  earn 
similar  profits  on  intracorporate 
transfers.  Since  it  would  expect  to 
recover  transaction  costs  and  overhead 
loadings  in  its  third-party  transactions, 
it  will  be  expected  to  make  similar 
recoveries  in  its  intracorporate 
transfers. 

87.  We  realize,  as  IBM  has  pointed 
out,^^  that  standard  accounting 
procedures  presently  in  use  in  the 
regulated  telecommunications  industry 
may  not  be  sufficient  to  insure  the 
compensatory  nature  of  such 
intracorporate  transactions  where 
neither  party  is  a  regulated  common 
carrier,  but  potential  burdens  on  the 
communications  ratepayer  still  exists.  In 
such  circumstances,  it  may  be  necessary 
to  require  the  creation  of  additional 
accounting  records  to  enable  us  to 
monitor  more  accurately  the  cost 
allocations  within  the  manufacturing  or 
research  affiliates. 

88.  There  is  substantial  agreement 
among  diverse  interests  that  the 
distinctions  we  have  attempted  to  draw 
among  software,  firmware,  and 
hardware  are  unworkable.  AT&T  tells 
us,  “The  technology  is  rapidly  evolving, 
and  the  technical  distinction  is 
perishing.  In  the  future,  manufacturers 
will  have  greater  capability  to  develop 
all  of  what  is  now  regarded  as 
applications  software  together  with  the 
hardware,”  Others  agree,  although 
they  disagree  on  how  we  should 
respond  to  such  a  definitional  quandry. 
ADAPSO,  for  example,  would  have  us 
expand  our  prohibition  against  joint 
work  to  encompass  all  research  and 
development,  while  AT&T  would  have 
us  remove  any  such  prohibition.  AT&T 
argues  that  software  restrictions  would 
leave  its  subsidiary  at  a  competitive 
disadvantage,  and  deprive  users  of 
highly  integrated  hardware-software 
designs  for  communications  equipment. 

89.  In  the  Final  Decision  we  did  not 
foreclose  the  subsidiary  from  sharing 
research  and  development  capabilities 
with  affiliated  entities.  At  the  same  time 
we  stated  that  “we  intend  to  examine 
into  the  license  contract  arrangements 
and  other  issues  generic  to  the  use  of 
monopoly  revenues  to  support 
competitive  research  and  development.” 
Id.  at  para.  248.  Such  a  proceeding  is 
being  initiated  and  at  its  conclusion  we 


Opposition  of  IBM.  at  26-30. 
“Petition  of  AT&T,  at  46. 
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are  free  to  take  whatever  action  may  be 
appropriate,  but  we  will  not  here  modify 
our  decision  in  this  regard.  It  is  not  our 
intention  to  forestall  technological 
contributions  on  the  part  of  AT&T  to  the 
extent  such  contributions  require  some 
joint  research  and  development  work. 

90.  At  the  same  time,  we  caimot 
permit  the  entry  of  AT&T  into  new 
markets  under  conditions  that  would 
expose  the  communications  consumer  to 
unacceptable  risks  of  anti-competitive 
activity,  either  through  cross¬ 
subsidization  or  through  its  control  over 
access  to  the  underlying  tremsmission 
facilities.  Software  also  is  a  significant 
cost  element  in  developmental  efiorts 
for  the  competitive  markets  and,  thus,  is 
an  area  where  established  carriers  could 
gain  a  substantial  competitive 
advantage  through  misallocation  of  joint 
and  common  costs  if  joint  work  were 
allowed.  AT&T  does  not  dispute  our 
conclusion  that  software  costs  are  a 
large  and  growing  part  of  development 
costs,  or  our  conclusion  that  joint 
development  work  would  be  susceptible 
to  cost  misallocaticns.  Beyond  this, 
however,  is  the  more  important  fact  that 
joint  software  development  for  CPE  and 
computer  facilities  of  the  subsidiary  can 
also  afreet  the  manner  in  which 
information  about  network  interfacing  is 
conveyed  to  the  subsidiary.  First,  the 
subsidiary  may  be  privy  to 
interconnection  information,  or 
information  as  to  the  technical 
parameters  of  afrUiated  carriers’ 
facilities  that  might  not  be  available  to 
the  general  trade.  Second,  such  joint 
cooperation  could  result  in  the 
subsidiary’s  obtaining  advance 
information  of  changes  being  made  to 
the  underlying  network.  ’The  separate 
subsidiary  structure  is,  in  part,  aimed  at 
insuring  non-discriminatory  access  to 
underlying  transmission  facilities  of  the 
parent.  At  the  same  time  the  record 
indicates  that  we  made  unworkable 
distinctions  as  to  permissible  activity  in 
the  area  of  joint  software  development. 
We,  therefore,  conclude  that 
modification  of  oui  Final  Decision  is 
warranted  as  to  joint  software 
development. 

91.  We  remain  convinced  that  some 
restrictions  on  joint  software 
development  are  essential.  We  believe 
the  best  resolution  of  the  problem  is  to 
follow  the  approach  we  have  taken  in 
our  GTE/Telenet  merger  authorization, 
requiring  the  separated  subsidiary  or  its 
outside  contractors  to  perform  all 
software  development,  including 
firmware,  while  allowing  the  subsidiary 
either  to  contract  with  affiliated  or  non- 
affiliated  entities  for  research  and 
develop  equipment  into  which  such 


software  might  be  inserted,  or  to 
develop  equipment  on  its  own.‘‘  The 
subsidiary  may  purchase  any  equipment 
its  parent  sells  to  the  general  trade  so 
long  as  any  software,  or  firmweure, 
contained  therein  is  not  customized,  but 
is  generic.  Software  may  only  be 
considered  generic  if  it  is  contained,  in 
standcurd  form,  within  equipment  that  is 
sold  "off  the  shelf”  to  any  interested 
purchaser.  The  subsidiary  is  free  to 
contract  with  its  manufacturing  affiliate 
to  perform  research  and  development  on 
an  exclusive  basis  on  products  and 
processes  that  do  not  use  software. 
Moreover,  we  believe  it  is  reasonable  to 
expect  the  manufacturer,  at  its  option,  to 
be  responsible  for  the  installation  and 
maintenance  of  its  own  equipment. 

Thus,  we  will  not  prohibit  such  an 
arrangement  unless  we  discover 
evidence  that  the  burden  of  misallocated 
installation  and  maintenance  costs  is 
being  borne  by  the  ratepayer.  However, 
installation  and  maintenance  performed 
by  the  parent  or  its  unseparated 
affiliates  may  extend  only  to  that 
hardware  and  software  actually 
provided. 

Information  Flow  Restrictions 

92.  ’Three  areas  of  information  flow 
were  addressed  in  the  Final  Decision. 
The  first  consists  of  information  relating 
to  the  basic  network,  including 
information  concerning  network  design 
and  technical  standards,  information 
afrecting  changes  which  are  being 
contemplated  to  the  telecommunications 
network  that  would  afreet  either 
intercarrier  interconnection  or  the 
manner  in  which  interconnected  CPE 
must  operate,  and  information 
concerning  construction  plans.  This 
information  must  be  disclosed  by  AT&T 
to  all  interested  parties,  including  its 
separate  subsidiaries,  at  the  same  time 
and  under  the  same  terms  and 
conditions.  ’The  second  area  of 
information  flow  relates  to  information 
dealing  with  research  and  development. 
This  information  must  be  transferred 
between  parent  and  subsidiary  on  a 
fully  compensatory  basis.  Finally  we 
required  that  customer  proprietary 
information  acqiiired  tlnou^  the  normal 
course  of  the  parent’s  business  activities 
must  be  disclosed  to  all  interested 
parties  at  the  same  time  and  under  the 
same  terms  and  conditions  that  it  is 
disclosed  to  the  separate  subsidiary,  if 
disclosed  at  all. 

93.  Several  parties  have  petitioned  the 
Commission  to  reconsider  its  rules  for 
each  of  the  areas  of  information  flow. 
ADAPSO,  for  example,  seeks  expansion 


Memorandum  Opinion  and  Order,  72  FCC  2d 

526. 


of  the  requirements  relating  to 
disclosure  of  network  information 
between  affiliated  entities.  DDCMA 
suggests  that  all  carriers  should  be 
required  to  make  timely  disclosures  of 
network  information.  AT&T  requests 
both  a  reduction  in  the  recording  and 
filing  of  information  between  its 
carriers,  affiliates  and  subsidiaries  and 
a  provision  for  filing  summary  reports  in 
lieu  of  the  contracts,  agreements  and 
other  arrangements.  Finally  several 
parties  requested  modification  of  the 
Commission's  rules  concerning  customer 
proprietary  information  so  that  the 
confidentiality  of  that  information  could 
be  protected. 

94.  We  do  not  believe  that  additional 
information  flow  restrictions  are 
warranted  between  entities  afriliated 
with  separate  subsidiaries.  Paragraph 
246  of  die  Final  Decision  sets  forth  in 
unambiguous  terms  the  requirement  that 
network  information  must  be  disclosed 
to  competitors  of  the  subsidiaries  at  the 
same  time  and  under  the  same  terms 
and  conditions  as  it  is  disclosed  to  the 
subsidiaries,  if  it  is  made  available  at 
aU. 

95.  IDCMA  submits  that  all  carriers 
should  be  required  to  make  timely 
disclosures  of  network  information.*^ 
We  believe  this  submission  has  some 
merit.  We  note  that  the  absence  of  a 
requirement  for  structural  separation 
does  not  imply  that  a  firm  does  not  have 
the  incentive  to  behave 
anticompetitively.  It  merely  signifies 
that  we  believe  Ae  costs  of  separation 
exceed  the  benefits.  However  it  is  clear 
that  carriers  providing  basic  network 
service,  whether  they  must  enter  a 
competitive  market  through  a  separate 
subsidiary  or  not,  have  the  incentive 
and  ability  to  withhold  information  to 
the  detriment  of  competition  and  the 
communications  ratepayer  in  that 
competitive  maricet  ’Hierefore  we  will 
extend  to  all  carriers  owning  basic 
transmission  facilities  the  requirement  ^ 
that  all  information  relating  to  network 
design  be  released  to  all  interested 
parties  on  the  same  terms  and 
conditions,  insofar  as  such  information 
afreets  Eiither  mtercarrier 
intercormection  or  the  manner  in  which 
interconnected  CPE  operates. 

96.  AT&T  has  requested  that  the  rules 
requiring  recording  of  transactions 
should  be  modified  to  include  only 
transactions  between  subsidiaries  and 
affiliated  manufactiirers  or  other 
transactions  relating  to  manufacturing, 
purchasing  of  products  or  product 
research  and  development  Similarly 
AT&T  believes  that  contracts, 
agreements  or  other  arrangements 


^'Petition  of  IDCMA  at  n.  21. 
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between  a  separate  subsidiary  and  the 
carrier  or  its  affiliates  should  be  filed 
with  the  Commission  only  for  these 
same  transactions.  Finally  AT&T  would 
prefer  to  file  summary  reports  as  a  basis 
for  on-premises  auditing  of  such  records 
by  the  Commission  staff  or  an 
independent  auditing  staff  in  lieu  filing 
all  contracts  with  the  Commission.®’ 

97.  We  believe  that  such 
modifications  to  ova  Final  Decision  are 
unwarranted.  The  ability  and  incentive 
of  AT&T  to  cross-subsid^e  competitive 
services  need  not  be  re-emphasized 
here.  It  is  imperative,  however,  that  all 
parties  to  this  proceeding  understand 
that  the  primary  method  to  detect  and 
police  cross-subsidization  and  other 
anticompetitive  behavior,  once  the 
structural  safeguards  for  AT&T  have 
been  erected,  is  to  have  a  written 
account  of  all  transactions,  agreements 
and  other  arrangements  between  the 
parent,  affiliates  and  separate 
subsidiaries.  This  affords  the 
Commission  and  interested  parties  the 
ability  to  analyze  the  firms’  behavior  to 
ascertain  whether  they  are  performing 
within  permissible  guidelines.  We 
believe  the  fi'amework  established  in  the 
Final  Decision  with  respect  to  the 
recording  and  filing  of  all  arrangements 
between  parent,  aMiates  and  separate 
subsidiaries  is  a  crucial  aspect  of  our 
structural  safeguards  and  one  that  is 
necessary  to  allow  AT&T  to  enter  the 
enhanced  service  and  CPE  markets. 

98.  Several  parties  object  to  the  rule 
requiring  that  AT&T  not  provide  to  its 
separate  subsidiary  any  customer 
proprietary  information  unless  such 
information  is  available  to  any  member 
of  the  public  under  the  same  terms  and 
conditions.  ADAPSO,  for  example,  has 
argued  that  a  carrier’s  customers  who 
are  also  competitors  of  the  carrier’s 
separated  subsidiary  could  be 
disadvantaged  by  information 
disclosures  concerning  their  contractual 
arrangements  with  the  parent,  even  if 
the  disclosures  are  made  publicly.®' We 
believe  this  requirement  has  been 
misinterpreted.  We  are  not  requiring 
unauthorized  disclosures.  Our  decision 
assumes  that  disclosures  of  customer 
information  will  take  place  only  with  the 
approval  of  the  affected  customers,  thus 
obviating  ADAPSO’s  objection. 

Marketing  of  Network  Equipment  by  the 
Separate  Subsidiary 

99.  The  Final  Decision  barred  a 
separate  subsidiary  providing  both  CPE 
and  enhanced  services  from  marketing 
any  transmission  or  other  network 
equipment  because  of  the  potential  of 

•’Petition  of  AT&T  at  pp.  52-54. 

••PetiUon  of  ADAPSO  at  p.  20. 


the  communications  ratepayer  bearing 
the  cost  of  non-compensatory 
intracorporate  transfer  pricing  that  may 
inure  to  the  benefit  of  the  subsidiary.  Id. 
at  para.  253.  AT&T  disputes  this 
restriction,  claiming  that  nowhere  in  the 
Final  Decision  does  the  Commission 
explain  how  the  communications 
ratepayers  might  be  injmed  by  the 
subsidiary’s  marketing  of  other 
equipment,  or  how  the  subsidiary  would 
unfairly  benefit,  or  how  this  condition 
guards  against  the  potential  injury. 

100.  The  concept  of  intracorporate 
transfer  pricing  for  vertically  integrated, 
rate-of-retum  regulated,  dominant  firms 
is  a  simple  one.  Specifically,  AT&T's 
telephone  companies  have  the  incentive 
to  purchase  equipment  fi'om  their 
affiliates,  even  if  that  equipment  is  not 
completely  competitive  with  that  of  the 
general  trade,  because  as  a  general 
proposition  the  affiliates  are  not  subject 
to  a  rate  of  return  constraint.  This,  then, 
is  just  a  specific  example  of  the  broad 
proposition  that  firms  subject  to  public 
utility  regulation  have  an  incentive  to 
transfer  costs  to  jurisidictional  activities 
and  profits  to  non-jurisdictional 
activities.  In  the  present  context,  the 
incentive  may  be  manifested  by  the 
subsidiary’s  serving  as  a  conduit,  buying 
equipment  from  the  company’s 
manufacturing  affiliate  and  marking  up 
the  equipment  for  sale  to  the  operating 
companies. 

101.  In  addressing  AT&T’s  argument, 
our  concerns  are  limited  to  the  potential 
impact  on  the  communications 
ratepayer  from  intracorporate  transfer 
pricing.  The  stated  prohibition  appears 
too  broad  in  that  it  would  foreclose  the 
subsidiary  from  marketing  equipment  to 
non-affiliated  entities.  These  concerns 
can  be  met  by  revising  the  proscription 
and  merely  restricting  affiliated  entities 
from  acquiring  such  equipment  from  the 
separate  subsidiary  if  the  equipment  is 
not  manufactured  by  the  subsidiary. 

This  more  appropriately  guards  against 
the  potential  injury  to  the  ratepayer,  and 
we  so  modify  the  Final  Decision.** 

Administrative  Services 

102.  With  respect  to  the  degree  of 
separation  required  for  administrative 
services,  ADAPSO  has  requested  two 
specific  clarifications.®' Regarding  our 
statement  in  para.  255  of  the  Final 
Decision  that  parent  and  subsidiary  will 

**  Absent  practices  which  adversely  affect 
communications  consumers,  anticompetitive 
concerns  should  be  left  to  the  antitrust  authorities 
and  the  antitrust  laws.  Where  the  factual  premise  of 
harm  to  communications  customers  can  be 
established,  however,  we  would  continue  to 
exercise  our  jurisdiction  in  aid  of  the  goals  of  the 
Communications  Act. 

••Petition  of  ADAPSO.  at  23-27. 


be  allowed  to  share  administrative 
services  on  a  cost  reimbursable  basis, 
ADAPSO  has  asked  for  a  listing  of  the 
services  included.  In  this  area  we  will 
follow  the  pattern  established  by  the 
Bureau  Audit  Report  for  GTE/Telenet, 
permitting  the  sharing  of  the  following 
administrative  services:  accounting, 
auditing,  legal  services,  personnel 
recruitment  and  management,  finance, 
tax,  insurance,  and  pension  services. 

See  GTE/Telenet  Merger,  78  FCC  2nd  at 
427.  The  sharing  of  physical  space 
should  be  confined  to  that  used  for  joint 
administrative  services,  as  listed  above. 

Advertising 

103.  The  propriety  of  joint  advertising 
has  been  questioned  by  IDCMA.®^  In  the 
Final  Decision  we  profobit  the  parent 
corporation  from  engaging  in  “the  sale 
or  promotion  of  enhanced  services  or 
customer-premises  equipment,  on  behalf 
of  the  separate  corporation."  ®®  This 
means  that  entities  affiliated  with  the 
subsidiary  may  not  engage  in 
advertising  that  is  product  or  service 
specific  on  behalf  of  the  subsidiary. 

Since  institutional  advertising  is  not 
product  or  service  specific,  it  will  be 
permitted  on  a  joint  basis.  There  is  no 
harm  to  the  communications  ratepayer 
in  letting  the  parent  take  advantage  of 
its  good  will.  Cf.  GTE  Service  Corp.  v. 
FCC,  474  F.2d  724,  732-736  (2d  Cir.  1973). 

Financing  and  Transitional  Reporting 

104.  In  our  Final  Decision  we  rejected 
a  requirement  of  outside  financing, 
pending  a  review  of  the  subsidiary’s 
capitalization  plans,  partly  because  “the 
corporate  and  regulatory  implications  of 
outside  financing  have  not  been 
addressed  in  any  significant  detail  in  the 
course  of  this  proceeding.  Prior  to 
imposing  such  a  requirement  we  believe 
these  areas  deserve  further 
exploration."  Id.  at  para.  257.  In 
subsequent  filings  this  subject  has 
received  more  attention  and  substantial 
questions  have  been  raised.  The  record 
is  still  not  adequate  to  support  a 
conclusive  finding  prior  to  our  review  of 
capitalization  plans,  but  other  issues 
that  have  been  raised  deserve  some 
immediate  attention.  Earnings  of  the 
subsidiary  from  unregulated  activities 
shall  not  be  imputed  to  the  parent’s 
regulated  activities  or  serve  to  alter  the 
parent’s  revenue  requirements. 

105.  We  required  that  the  separate 
subsidiaries  obtain  Commission 
approval  as  to  capitalization.  Several 
parties  have  voiced  the  concern  that  the 
Commission  will  not  be  in  a  position  to 
examine  capitalization  plans  adequately 

•'Petition  at  IDCMA  at  p.  21. 

•'Appendix,  para.  64.702(d)(1).  , 
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without  information  on  the  expenses 
incurred  by  AT&T  in  the  interim  period 
before  structural  separation  occurs.  We 
believe  these  parties  have  demonstrated 
a  need  for  a  mechanism  to  control,  and 
to  hold  AT&T  accountable  for,  the 
expenses  incurred  in  the  interim  period. 
These  expenses  relate  to  the  costs  of 
setting  up  the  separate  subsidiaries  and 
to  the  costs  of  developing  the  CPE  and 
the  enhanced  services  that  will  be 
offered  by  the  unregulated  subsidieuies 
after  separation.  Therefore,  we  are 
requiring  AT&T  to  1)  account  for  all 
expenses  incurred  to  date  relating  to 
existing  and  fubue  enhanced  service 
offerings;  2)  account  for  all  expenses 
incurred  to  date  that  directly  relate  to 
the  separate  subsidiary;  and  3]  submit  a 
plan  describing  accounting  methodology 
for  the  interim  expenses  relating  to  the 
provision  of  enhanced  services.®*  Such  a 
plan  should  include  a  breakdown  of  all 
major  categories  of  expenses.  This 
information  shall  be  filed  within  30  days 
fi'om  the  release  of  this  order  and  an 
update  provided  every  six  months 
thereafter  to  reflect  additional  expenses 
incurred.  Finally,  the  capitalization 
plans  for  the  separate  subsidiary  must 
be  filed  with  the  Conunission  at  least 
120  days  prior  to  the  formation  of  the 
separate  subsidiary  in  order  to  allow 
time  for  public  comment. 

IV.  Legal  Considerations 

a.  Introduction 

106.  Our  Final  Decision  in  the  Second 
Computer  Inquiry  is  the  culmination  of  a 
comprehensive  examination  of 
regulatory  issues  raised  by  the  ever- 
increasing  use  of  computer  processing 
technology  and  by  the  interdependence 
of  this  technology  and  common  carrier 
commimications  services.  On 
reconsideration  of  this  decision, 
petitioners  have  challenged  our 
authority  to:  a]  adopt  the  basic/ 
enhanced  classification  scheme  for 
services  provided  over  the 
telecommunications  network;  bj 
preempt  the  states  and  deregulate  CPE 
in  the  manner  proposed;  c]  impose 
structural  separation  limitations  on 
certain  carriers  possessing  monopoly 
control  over  a  significant  portion  of  the 
telecommunications  network;  and  d) 
construe  the  1956  Western  Electric 
Consent  Decree  as  not  foreclosing 
AT&Ts  participation  in  the  enhanced 
services  and  CPE  markets. 


**It  is  also  our  intent  that  no  earnings  of  the 
subsidiary  be  imputed  to  the  regulated  activities  of 
afniiates  for  determining  either  their  revenue 
requirements  or  their  proper  return  on  investment. 

**  United  States  v.  Western  Electric  Co.,  1956 
Trade  Cas.  71,134  (D.N.J.  1956). 


b.  Jurisdiction 

107.  The  Final  Decision,  77FCC  2d 
384  (1980),  draws  a  distinction  between 
basic  transmission  services,  which 
encompass  traditional  common  carrier 
communications  services,  and  enhanced 
services.  77  FCC  2d  at  paras.  90-94, 
paras.  114-18.  There  we  rejected  a 
proposal  set  forth  in  the  Tentative 
Decision  to  break  the  enhanced  services 
category  into  subcategories  based  on 
services’  communications  or  data 
processing  nature.  Id.  at  paras.  102-10. 

In  so  doing,  we  eliminated  the  concepts 
of  “hybrid  communications"  and 
“hybrid  data  processing”  developed  in 
the  First  Computer  Inquiry.  Cognizant  of 
the  rapid  development  of  computer  and 
communications  technology  and  their 
concomitant  market  applications  in  a 
distributed  data  processing 
environment,  we  concluded  that  any 
refinement  of  enhanced  services  into 
subcategories  would  soon  become 
obsolete. 

108.  We  determined  in  the  Final 
Decision  that  enhanced  services  are 
subject  to  the  Commission’s  ancillary 
jurisdiction.  The  decision  indicates  that 
this  agency  receives  subject  matter 
jurisdiction  over  enhanced  services 
under  Section  2(a),  47  U.S.C.  §  152(a), 
which  states  that  the  provisions  of  the 
Communications  Act  “shall  apply  to  all 
interstate  and  foreign  communication  by 
wire  or  radio  and  all  interstate  and 
foreign  transmission  of  energy  by  radio, 
which  originates  and/or  is  received 
within  the  United  States.  .  .  ’’.  The 
Final  Decision  supports  this 
jurisdictional  assertion  by  reference  to 
our  mandate  in  47  U.S.C.  §  151  and  the 
use  of  “communication"  and 
“transmission”  in  47  U.S.C.  §  153(a)  and 
(b).  Id.  at  paras.  124-125.  Having 
asserted  Section  2(a)  jurisdiction,  we 
foimd,  on  the  basis  of  the  detailed 
record  developed  in  this  proceeding, 
that  extensive  regulation  of  enhanced 
services  is  unnecessary  at  present.  Id.  at 
paras.  127.  We  did  conclude,  however, 
that  our  jurisdiction  over  enhanced 
services  allows  us  to  impose  cetain 
separate  subsidiary  requirements  where 
necessary.  Id.  at  para.  132. 

109.  In  the  Final  Decision  we 
recognized  that  our  demarcation  of  the 
basic/ei^anced  services  boundary,  as 
well  as  our  view  of  agency  jurisdiction 
over  these  services  and  their  providers, 
would  give  rise  to  significant  debate. 

We  discuss  issues  raised  in  the  Petitions 
for  Reconsideration  on  these  topics  in 
three  section  belows.  These  sections 
deal  with  the  line  which  we  draw 
between  basic  and  enhanced  services, 
with  our  jurisdiction  over  enhanced 
services  and  with  our  power  to  impose 


separate  subsidiary  requirements  on 
certain  providers  of  enhanced  services 
and  CPE.  We  briefly  address  questions 
■of  adequate  notice  under  the 
Administrative  Procedure  Act  in  a 
fourth  section  below. 

110.  (1)  Line  of  demarcation  between 
basic  and  enhanced  services.  Petitioners 
disagree  about  the  propriety  of  our 
basic/enhanced  distinction.  ARINC,  ^ 
CBEMA  and  IBM  specifically  endorse 
the  manner  in  which  we  distinguished 
between  Titles  n  regulated  basic 
services  and  enhanced  services.  GTE 
Telcos,  Telenet/CNS  and  Xerox  object 
to  the  approach  taken  in  the  Final 
Decision.  Telenet  argues  that  enhanced 
communications  services  meet  what  it 
terms  “the  appropriate  tests  of  common 
carrier  status”.  Telenet  contends  that 
the  Commission  has  in  the  past 
classified  services  as  common  carrier 
services  which  would  now  be 
reclassified  “enhanced”.  Telenet  and  the 
GTE  Telcos  maintain  that  Commission 
characterization  of  these  services  as 
enhanced  is  an  unlawful  withdrawal  of 
Title  n  jurisdiction.  They  state  that  this 
Commission  lacks  the  authority  to 
“forbear”  from  regulation  of  enhanced 
services  under  Tide  IL  Xerox  states  that 
the  Commission  has  historically 
recognized  entities  providing  “hybrid 
communications  services”  as  common 
carriers  and  has  regulated  them  as  such. 

111.  Having  studied  petitioners’ 
arguments,  we  remain  convinced  that 
the  distinction  drawn  in  the  Final 
Decision  between  basic  common  carrier 
services  and  enhanced  services  is  a 
reasonable  and  valid  one.  We  foresaw 
that  any  boundary  which  we  set 
between  basic  and  enhanced  services 
woitid  be  questioned.  We  stated: 

We  appreciate  there  can  be  disagreement 
as  to  the  line  we  have  drawn  between  basic 
and  enhanced  services.  Plausible  arguments 
can  be  tendered  for  drawing  it  elsewhere.  At 
the  margin,  some  enhanced  services  are  not 
dramatically  dissimilar  from  basic  services  or 
dramatically  different  firom  communications 
as  defined  in  Computer  Inquiry  I.  But  any 
attempt  to  draw  the  line  at  this  margin 
potentially  cc  uld  subject  both  the  enhanced 
services  providers  and  us  to  the  prospect  of 
literally  hundreds  of  adjudicafions  over  the 
status  of  individual  service  offerings.  We 
have  noted  the  danger  that  such  proceedings 
could  lead  to  unpre^ctable  or  inconsistent 
regulatory  definitions.  See  para.  107  supra. 
Such  proceedings  also  could  consume  a  very 
significant  proportion  of  the  resources  of  this 
agency.  The  requirement  to  devote  significant 
resources  to  try  to  make  individual  service 
distinctions  would  necessarily  reduce  the 
resources  avaUable  for  regulating  basic 
services  and  ensuring  non-discriminatory 
access  to  common  carrier 
telecommunications  facilities.  Final  Decision 
at  para.  13a 
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112.  We  note  that  even  if  we  shift 
somewhat  the  boundary  between  Title  II 
regulated  services  and  other  services  as 
delineated  by  the  First  Computer 
Inquiry  we  have  acted  within  our 
discretion  as  an  administrative  agency. 

If  an  administrative  body  acts  based  on 
"reasoned  analysis”  consistent  with  the 
language  and  intent  of  its  statutory 
mandate.  “[a]n  agency’s  view  of  what  is 
in  the  public  interest  may  change,  either 
with  our  without  a  change  in 
circumstances.”  Greater  Boston 
Television  Corp.  v.  FCC,  444  F.2d  84l, 

852  {D.C.  Cir.  1970),  cert  denied,  403 
U.S.  923  (1971).  As  the  Second  Circuit 
stated  very  recently,  "[t]he  FCC’s  own 
construction  of  its  enabling  statute,  even 
if  it  is  a  chamging  one,  is  entitled  to 
deference  from  die  courts.”  New  York 
Telephone  Co.  v.  FCC,  No.  1137,  slip.  op. 
at  5642  (2d  Cir.  Sept  17, 1980).  We  have 
articulated  a  reasoned  analysis  for  our 
action  in  the  Final  Decision.  We  noted 
that  “the  reality  that  technology  and 
consumer  demand  have  combined  to  so 
overrun  the  definitions  and  regulatory 
scheme  of  the  First  Computer  Inquiry 
that  today  no  comparable,  minimally 
enduring  line  of  demarcation  can  be 
drawn.”  Id.  at  para.  120.“ 

113.  Furthermore,  in  our  decisions  in 
both  the  First  Computer  Inquiry  and  in 
Resale  and  Shared  Use  we  recognized 
that  any  boundary  then  drawn  between 
common  carrier  communications 
services  and  other  services  with  a 
communications  component  was 
tentative.  We  were  aware  that  we  might 
need  to  realign  our  distinction  as 
technology  and  services  developed.  The 
result  of  such  a  shift  could  be  that 
certain  services  which  had  previously 
been  on  the  “common  carrier”  side  of 
the  regulatory  boundcuy  would  no 
longer  be  regulated  under  Title  II.  In  our 

”  A  general  principle  of  administrative  law  is  that 
regulatory  agencies  may  alter  their  interpretation  or 
application  of  their  governing  statute.  For  example, 
the  Supreme  Court  sustained  an  Interstate 
Commerce  Commission  decision  in  which  that 
agency  changed  its  views  of  its  Jurisdiction  over 
trailer-on-flatcar  services.  The  Court  concluded: 

[Tjhe  Commission,  faced  with  new  developments 
or  in  light  of  reconsideration  of  the  relevant  facts 
and  its  mandate,  may  alter  its  past  interpretation 
and  overturn  past  administrative  rulings  and 
practice.  In  fact  .  .  .  this  kind  of  flexibility  and 
adaptability  to  changing  needs  and  patterns  of 
transportation  is  an  essential  part  of  the  office  of  a 
regulatory  agency.  Regulatory  agencies  do  not 
establish  rules  of  conduct  to  last  forever;  they  are 
supposed,  within  the  limit  of  the  law  and  of  fair  and 
prudent  administration,  to  adapt  their  rules  and 
practices  to  the  Nation's  needs  in  a  volatile, 
changing  economy. 

American  Trucking  Ass'il,  Inc.  v.  Atohinsoa 
Topeka  A  Santa  Fe  Railway  Co^  387  U.S.  397, 416 
(1967).  See  also  Andrua  v.  Sierra  Club,  442  U.S.  347, 
358  (1979);  NIRB  v.  (.  Weingarten,  Inc.,  420  U.S.  151, 
164-68  (1975);  Public  Interest  Reserach  Group  v. 
FCC  522  F.2d  1060, 1065-66  (1st  Cir.),  cert,  denied, 
424  U.S.  965  (1975). 


Resale  and  Shared  Use  decision  on 
reconsideration  we  specifically  stated: 

Thus  if  what  is  ultimately  offered  to  the 
public  is  “data  processing”  or  anything  other 
than  "communications”,  this  proceeding  is 
not  applicable  to  such  activity.  The  question 
as  to  what  is  “data  processing”  or 
“communications”  is  at  issue  in  docket  No. 
20828.  This  proceeding  is  not  concerned  with 
the  definitions  of  those  terms,  and  we  assume 
herein  that  our  jurisdiction  attaches  only  to 
the  activities  which  are  found  to  be 
“communications.” 

62  FCC  2d  at  600.  See  also  First 
Computer  Inquiry  Final  Decision,  28 
FCC  2d  at  pp.  296-298. 

114.  We  have  in  the  past  decided 
admittedly  close  factual  questions  about 
whether  particular  services,  with  some 
similarities  to  common  carrier  services, 
fall  within  our  Title  II  jurisdiction.  The 
Courts  have  recognized  our  expertise  in 
making  such  determinations.  FCC  v. 
Midwest  Video  Corp.,  440  U.S.  689  (1979) 
(cable  television  systems):  A  Tfi'T  v. 

FCC,  572  F.2d  1725  (2d  Cir.  1978)  (shared 
use  of  communications  services); 
American  Civil  Liberties  Union  v,  FCC, 
523  F.2d  1344  (9th  Cir.  1975)  (cable 
television  access  channels);  NARUC  v. 
FCC,  525  F.2d  630  (D.C.  Cir.  1976) 
(specialized  mobile  radio);  Philadelphia 
Television  Broadcasting  Co.  v.  FCC,  358 
F.2d  282  (D.C.  Cir.),  cert,  denied,  325  U.S. 
837  (1966)  (cable  television  systems). 

115.  In  their  petitions  Xerox  and 
Telenet  contend  that  we  cannot  forbear 
from  regulating  enhanced  services  under 
Title  n  of  the  Act.  These  petitioners 
have  misapprehended  our  factual 
conclusion  in  the  Final  Decision  that 
enhanced  services  are  not  common 
carrier  services.  Id,  at  paras.  121-23. 
Hence,  forbearance  from  Title  II 
regulation  of  enhanced  services  is  not 
an  issue  in  this  proceeding.” 

116.  Any  argument  which  leads  to  the 
conclusion  that  all  the  myriad  types  of 
services  provided  over  common  carrier 
facilities  are  necessarily  Title  n  services 
must  fall  of  its  own  weight.  As  we 
indicated  in  the  Final  Decision  at  para. 
109:  “(T)here  are  literally  thousands  of 
imregulated  computer  service  vendors 
offering  competing  services  connected  to 
the  interstate  telecommunications 
network.”  This  Commission  has  never 
regulated  all  the  services  provided  over 
common  carrier  facilities.  As  an 
evolution  of  determinations  made  in  the 
First  Computer  Inquiry,  we  have  in  this 
proceeding  delineated  those  services 

'*For  the  record,  we  disagree  with  the  view  that 
we  lack  the  authority  in  proper  circumstances  to 
forbear  from  the  application  of  Title  n  regulatory 
mechanisms  to  ad^wledged  communications 
common  carriers.  We  are  addressing  this  issue  in  a 
separate  proceeding.  See  Second  Report  and  Further 
Notice  of  Proposed  Rulemaking.  Dodcet  No.  79-252. 


which  are  outside  the  scope  of  Title  II. 
Basic  services  are  regulated  under  Title 
II,  and  the  basic  service  category 
includes  those  kinds  of  services  that 
have  traditionally  been  regulated  under 
Title  II.  See  para.  10,  supra,  and  Final 
Decision  at  paras.  93-96.  On  the  other 
hand  our  enhanced  category  reflects 
services  which  are  different  in  kind  from 
basic  services  and  for  the  most  part 
have  not  been  regulated  under  'Title  II. 

In  addition,  we  have,  in  a  factual 
context  analyzed  the  characteristics  of 
enhanced  services  within  the  framework 
of  our  overall  statutory  mandate  and 
have  rejected  further  classification  of 
different  enhanced  services  for  purposes 
of  Title  II  regulation.  Final  Decision  at 
paras.  107-113.  Under  this  structure  a 
workable  and  reasonably  enduring 
demarcation  is  established  as  to  the 
scope  of  Title  II  jurisdiction. 

.  117.  As  noted  in  our  Final  Decision, 
para.  123,  we  believe  that  the  critical 
regulatory  line  we  have  drawn  between 
basic  and  enhanced  services  is  fully 
consistent  with  NARUC  I,  supra.  As 
discussed  in  our  Final  Decision, 
enhanced  services  do  not  fall  within  the 
criteria  set  forth  in  NARUC  I  for 
determining  what  is  a  common  carrier 
offering;  that  is,  enhanced  services  are 
specialized  services  not  offered  on  an 
indifferent  basis.  We  also  expressed,  in 
our  Final  Decision,  reservations  about 
certain  aspects  of  the  Court's  opinion 
which  attempted  to  focus  more  on  an  a 
priori  definition  of  common  carriage 
(based  on  historical  or  common  law 
interpretations),  rather  than  on  the 
specific  factual  nature  of  the  service 
offered  and  on  a  demonstrated  need  for 
the  Commission  to  impose  common 
carrier  obligations  on  such  service 
providers.  We  believe  that  in  our  current 
determinations,  we  are  free,  and 
perhaps  required,  to  consider 
empirically-derived  distinctions 
between  cQfferent  types  of  activities  and 
to  implement  such  destinctions  in  a 
principled  maimer  that  is  consistent 
with  our  statutory  goals.  The  regulatory 
treatment  of  any  particular  activity  must 
thus  be  derived  from  a  calculus  which 
considers  whether  a  statutory  purpose  is 
served  by  such  treatment.  See 
Philadelphia  Television,  supra. 

118.  In  dealing  with  the  question  of 
which  entities  were  to  be  regulated  as 
common  carriers,  NARUC  I  focused  on 
historically  derived  criteria  relating  to 
how  a  particular  service  is  offered  to  the 
public  as  well  as  on  the  Commission’s 
determination  as  to  whether  Title  II 
obligations  should  be  imposed.  In  our 
Fin^  Decision,  we  pointed  out  some  of 
the  deficiencies  of  a  “holding  out”  test 
which  focuses  only  on  the  intentions  of 
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a  service  provider  and  could  leave  to 
such  an  entity's  discretion  whether  or 
not  an  obligation  to  serve  on  a 
nondiscriminatory  basis  will  be 
imposed.  Moreover,  it  is  clear  that  to  the 
extent  NARUC  /  considered  questions 
only  with  regard  to  the  nature  of  the 
service  provider,  rather  than  the  nature 
of  the  service,  it  does  nof  answer  the 
question  in  this  proceeding.  We  believe, 
dierefore,  that  the  second  prong  of  the 
NARUC  I,  test,  i.e.,  the  Commission’s 
determination  of  the  need  to  impose  an 
obligation  to  serve  the  public 
indifferently  is  critical  to  our  discussion 
here.  525  F.2d  at  642-43.  In  this  respect, 
we  believe  that  om  approach  in  this 
proceeding  draws  on,  and  can  be 
reconciled  with  the  D.C.  Circuit’s 
NARUC  I  decision. 

119.  We  are  not  persuaded  of  by  the 
argument  GTE  Telcos  and  Telenet/CNS 
that  the  line  of  cases  beginning  with 
Packet  Communications,  Inc,,  43  FCC  2d 
922  (1973),  obliges  us  to  retain  former 
classiffcations  in  the  commimications/ 
data  processing  area.  To  speed 
processing  of  its  application,  the 
applicant  in  Packet  Communications, 
Inc.,  PCI,  was  ”...  willing  to  have 
itself  treated  as  a  traditional  common 
carrier,  whether  or  not  the  Commission 
[would]  ultimately  determine  that  such 
service  should  be  regulated  by  it  as 
common  carriage.”  43  FCC  2d  at  922-23. 
PCI  indicated  that  it  was  “.  .  .  not  now 
proposing  to  offer  hybrid  data 
processing  service,  but  rather  is 
proposing  to  offer  a  pure  communication 
service”.  43  FCC  2d  at  924.  Furthermore, 
the  applicability  of  Title  n  was  generally 
assumed,  rather  than  focused  precisely 
upon,  in  the  ensuing  decisions,  Graphnet 
Systems,  Inc.,  44  FCC  2d  800  (1974),  and 
Telenet  Communications  Corp.,  46  FCC 
2d  680  (1974).  The  fact  that  parties  to 
earlier  proceedings  and  the  Commission 
assumed  certain  findings  without 
discussing  the  point  does  not  confer 
common  carrier  status  for  ail  time. 

120.  (2)  Jurisdiction  over  enhanced 
services.  The  preponderance  of  petitions 
for  reconsideration  addressing  the 
question  of  our  jurisdiction  over 
enhanced  services  contend  that  the 
Commission  does  not  have  jurisdiction 
over  all  enhanced  services  or  all 
enhanced  service  providers.  Petitioners 
state  that  this  Commission  should 
narrow  the  focus  of  its  jurisdictional 
assertion  either  by  stating  that  we  do 
not  have  authority  over  enhanced 
services  which  are  primarily  data 
processing  services  or  that  we  have  no 
jurisdiction  over  certain  classes  of 
service  providers  and  the  services 
offered  by  them.  ANPA,  ARINC  and 
Xerox  maintain  that  services  which  are 


primarily  data  processing  in  nature  or 
"hybrid  data”  services  are  outside  our 
reach.  ADAPSO,  IBM  and  IDCMA  argue 
that  this  Commission  should  only  extend 
its  jurisdiction  to  enhanced  services 
offered  by  common  carriers  and  their 
affiliates.  CBEMA  and  Sperry  Univac 
suggest  that  we  only  assert  jurisdiction 
over  enhanced  services  provided  by 
dominant  carriers  or  their  affiliates.  On 
the  other  hand,  AT&T  and  NTIA  support 
the  jurisdictional  claim  made  in  the 
Final  Decision. 

121.  After  review  of  petitioners’ 
arguments  we  conclude  that  clarification 
of  our  assertion  of  jurisdiction  over 
enhanced  services  would  be  helpfial. 
Various  statemente  in  the  Final  Decision 
may  reasonably  be  read  as  asserting 
jurisdiction  over  all  enhanced  services. 
We  seek  to  make  clear  on 
reconsideration  that  it  is  not  our  intent 
in  this  proceeding  to  assert  that  any 
service  or  activity  in  which 
communications  is  a  component  is 
within  the  subject  matter  jurisdiction  of 
Section  2(a]  of  the  Communications  Act 
On  the  other  hand,  we  do  not  here 
exclude  a  priori  all  enhanced  services 
from  within  the  scope  of  Section  2(a)  of 
the  Act  either.  The  question  of  whether 
a  specific  activity  is  “communications” 
is  a  mixed  question  of  fact  and  law,  and 
thus  one  which,  we  believe,  is  most 
appropriately  left  for  a  case-by-case 
determination  when  the  necessary  facts 
are  before  us.  Thus,  we  need  not  and 
should  not  resolve  in  the  abstract 
questions  of  whether  any  enhanced 
services,  while  clearly  not  within  our 
Title  n  jurisdiction,  may  be  otherwise 
within  our  jurisdiction. 

122.  At  the  outset  we  note  that  some 
petitioners  urge  a  delineation  of 
jurisdiction  which  would  render  either 
all  enhanced  services  within  the 
Commission’s  jurisdiction  or  all 
enhanced  services  beyond  our 
jurisdiction.  We  reject  this  categorical 
approach.  As  has  often  been  recognized 
by  the  courts  and  by  this  agency,  the 
Communications  Act  does  not  rigidly 
compartmentalize  our  jurisdiction,  ’^e 
Act  includes  only  imprecise  definitions 
of  our  mandate  in  Section  2(a)  and  the 
definitions  of  wire  and  radio 
conununications  in  Section  3(a]  and  (b). 
As  the  Supreme  Court  has  recognized 
repeatedly,  the  imprecision  which 
necessarily  accompanies  any  broad 
conferral  of  legislative  authority  serves 
an  important  purpose  of  permitting  the 
Commission  to  deal  with  a  dynamic  and 
constantly  changing  industry  through 
case-by-case  evolution  and  delineation 
of  agency  authority.  NBC  v.  United 
States,  319  U.S.  190,  219  (1943).  Since 
such  fully  delineated  jurisdicitional 


grant — based  on  specifically  delineated 
inclusions  and  exdusions  of  authority — 
is  not  the  general  thrust  of  the  Act.  we 
see  no  reason  to  conclude  that  in 
delegating  authority  to  the  Commission. 
Congress  intended  that  we  delineate 
Commission  jurisdiction  over  enhanced 
services  on  a  rigid  categorical  basis. 
While  identifying  the  dividing  fine 
between  services  for  purposes  of 
determining  the  relevant  regulatory 
scheme  under  Title  n  or  Title  III  is 
appropriate  when  that  precise  issue  is 
before  us,  as  was  the  case  in  creating 
the  basic/enhanced  classification 
scheme,  the  establishment  of  rigid 
categories  that  go  to  the  essence  of 
Commission  jurisdiction  under  Title  I 
would  be  inappropriate  and 
unwarranted. 

123.  Moreover,  even  if  we  were 
capable  of  making  findings  in  a  generic 
context  on  the  question  of  whether  any 
enhanced  service  is  within  the  scope  of 
Congress’  jurisdictional  grant  to  the 
Commission,  more  would  be  required 
before  any  action  on  our  part  would  be 
sustainable.  Recent  Supreme  Court  and 
federal  appellate  court  decisions 
relating  to  the  Commission’s  ancillary 
jurisdiction  show  plainly  that  beyond 
the  threshold  2(a]  finding,  we  must  also 
determine  wdiether  a  proposed  exercise 
of  agency  jurisdiction  would  serve  a 
relevant  statutory  purpose  and  whether 
there  is  an  adequate  factual  predicate 
shown  for  the  proposed  agency  action. 
United  States  v.  ^uthwestem  Cable 
Co.,  392  U.S.  157, 173  (1968);  Midwest 
Video  Corp,  v.  FCC,  406  U.S.  649, 659-60 
(1972);  Home  Box  Office  v.  FCC,  567 
F.2d  9.  36,  4043  (1977). 

124.  Under  this  thi^  prong  test, 
assertion  of  Commission  jurisdiction, 
and  determinations  of  the  limits  of  our 
ancillary  jurisdiction,  require  a  more 
pragmatic  response;  such  issues  must  be 
dealt  with  in  a  specific,  factual,  and 
individualized  context  Whether  a  given 
activity  falls  within  or  outside  Section 
2(a)  of  the  Act  is  a  factual  determination 
which  cannot  be  divorced  from  the 
concrete  matter  in  dispute  or  from 
consideration  of  the  relevant  statutory 
purpose  to  be  served  by  any  assertion  of 
jurisdiction.  Moreover,  assuming  the 
statutory  jurisdictional  nexus  exists,  the 
exercise  of  such  jurisdiction  through 
specific  agency  action  must  be 
predicated  on  the  need  to  satisfy  an 
overall  statutory  purpose  or  objective. 

125.  Within  tUs  context  we  conclude 
that  such  a  statutory  nexus  exists  for  the 
assertion  of  Commission  jurisdiction 
over  the  provision  of  enhanced  services 
by  communication  common  carriers.  We 
now  assert  jiirisdiction  over  the  terms 
and  conditions  of  a  common  carrier  or 
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its  affiliate’s  provision  of  enhanced 
services  but  only  insofar  as  such  , 
offerings  affect  our  traditional  Title  II 
concerns  that  there  be  no  unjust  or 
unreasonable  discrimination  in  the 
offering  of  Title  II  services  and  that  such 
regulated  services  not  cross-subsidized 
enhanced  services  or  otherwise 
negatively  affect  communications 
ratepayers.  We  are  entitled  to  some 
leeway  in  choosing  which  jurisdictional 
base  will  most  effectively  advance  those 
congressional  objectives,  such  as 
effective  rate  supervision,  embodied  in 
the  Communications  Act  Philadelphia 
Television,  supra  at  284. 

126.  We  have  concluded  that  we  have 
jurisdiction  to  regulate  a  carrier’s 
participation  in  the  provision  of 
enhanced  services  under  GTE  Service 
Carp.  V.  FCC,  474  F.2d  724,  731  (1973) 
(hereinafter  GTE  Service],  because 
these  carriers'  enhanced  services 
activities  “may  substantially  affect  the 
efficient  provision  of  reasonably  priced 
communications  service".  In  GTE 
Service  the  Second  Circuit  found  that 
the  Commission  had  authority  to 
promulgate  rules  governing  common 
carrier  entry  into  data  processing 
services  because  these  rules  were 
designed  to  ensure  that  communications 
services  be  provided  efficiently  and  at 
reasonable  rates.  474  F.2d  at  731-32.  It 
stated; 

The  rules  we  are  now  considering  are 
generically  based  upon  the  primary  charge  of 
the  Commission  that  its  carriers  provide 
efficient  and  economic  service  to  the  public. 
The  burgeoning  data  processing  activities  of 
the  common  carrier  pose,  in  the  view  of  the 
Commission’s  a  threat  to  efficient  public 
communications  services  at  reasonable 
prices  and  hence  regulation  is  justified  under 
its  broad  rulemaking  authority.  474  F.2d  at 
730. 

127.  In  GTE  Service,  the  court 
reasoned  that  the  rules  which  it  had 
upheld  were  “supported  by  the 
Commission;  concern  that  its  regtilated 
carriers  continue  to  provide  the  public 
with  efficient  and  economic  telephone 
service.”  474  F.2d  at  733.  The  court 
stated: 

The  media  via  approach  of  “maximum 
separation”  of  services  is  logically  directed  at 
eliminating  the  potential  hazards  to  efficient 
and  economic  phone  service  which  is  clearly 
the  Commission’s  primary  responsibility  and 
interest  here.  SpeciffcaUy,  the  Commission 
was  concerned  that  data  processing  costs 
would  be  passed  on  directly  or  indirectly  to 
the  public  consumer  of  telephone  services 
and  that  revenues  derived  from  common 
carrier  services  would  be  used  to  subsidize 
data  processing  services.  This  concern  is  met 
by  rules  64.702^),  (c)(1),  (2)  and 
(3).  .  .  .  These  rides  effectively  reduce  the 
possibility  of  shifting  costs,  hiding  operating 
or  advertising  expenses  or  any  juggling  of 


accounts  which  might  otherwise  occur.  'The 
efficiency  of  carrier  service  presumably  is 
maintained  and  secured  by  the  corporate, 
physical  and  financial  separation  prescribed 
by  the  regulation.  474  F.2d  at  732. 

128.  Furthermore,  the  Second  Circuit 
sustained  a  rule  prohibiting  common 
carrier  leasing  or  selling  of  computer 
system  components  or  extra  capacity 
because  of  the  effect  which  these 
activities  could  have  on  common  carrier 
facilities  provisioning,  regulated  under 
Section  214.  The  court  foimd  that  this 
rule  ".  .  .  is  aimed  at  the  protection  of 
efficient  telephone  service  to  the  public 
by  eliminating  the  possibility  of  a 
diversion  of  facilities  to  other  purposes”. 
474  F.2d  at  732. 

129.  The  import  of  the'holding  in  GTE 
Service  is  that  this  Commission  can 
regulate  a  common  carrier’s  provision  of 
enhanced  services  because  the 
provision  of  such  services  by  a  carrier 
may  affect  the  carrier’s  Title  11  regulated 
services. 

While  these  cases  [prior  Communications 
Act  jurisdiction  cases]  do  not  deal  with  the 
precise  issue  here  under  consideration,  they 
nevertheless  point  the  direction  that  must  be 
followed  in  interpreting  the  Commission’s 
authority  under  the  Communications  Act.  The 
plain  implication  of  these  precedents  is  that, 
even  absent  explicit  reference  in  the  statute, 
the  expansive  power  of  the  Commission  in 
the  electronic  communications  field  includes 
the  jurisdictional  authority  to  regulate  carrier 
activities  in  an  area  as  intimately  related  to 
the  communications  industry  as  that  of 
computer  services,  where  such  activities  may 
substantially  affect  the  efficient  provision  of 
reasonably  priced  communications  service. 
We  so  hold.  474  F,2d  at  731. 

130.  As  we  noted  above,  at  present 
only  enhanced  services  provided  by 
common  carriers  or  their  affiliates  for 
whom  the  Commission  already  has  Title 
II  responsibility  seem  likely  to  affect  the 
efficient  provision  of  reasonably  priced 
communications  service.  The 
Commission  is  legitimately  concerned 
that  cross-subsidization  of  enhanced 
services  by  basic  common  carrier 
services  can  influence  the  rates  for  basic 
services  regulated  under  Sections  201 
through  205.  GTE  Service  also  indicates 
that  tlie  Commission  can  regulate  the 
use  of  carrier  facilities  to  make  certain 
that  facilities  subject  to  Title  II 
regulation  not  be  diverted  to  use  in  the 
data  services  area.  Again,  the  basis  for 
governing  use  of  facilities  either  for  data 
processing  or  for  communications 
services  is  that  the  Commission  has 
broad  jurisdiction  to  regulate  common 
carrier  activities. 

131.  Precedent  dealing  with  the 
authority  of  other  regulatory  agencies 
reinforces  our  view  ffiat  the  Commission 
can  regulate  a  carrier’s  participation  in 
activities  which  otherwise  might  not  be 


within  its  jurisdiction  when  these 
activities  are  engaged  in  by  carriers  and 
when  they  have  a  potential  impact  on 
regulated  activities.  The  Supreme  Court 
has  held  that  the  Interstate  Commerce 
Commission  is  empowered  by  a 
combination  of  Interstate  Commerce  Act 
provisions,  including  its  public  interest 
mandate,  to  regulate  motor  carrier 
equipment  leasing  practices  in  order  “to 
protect  the  industry  from  practices 
detrimental  to  the  maintenance  of  sound 
transportation  services  consistent  with 
the  regulatory  system”  in  American 
Trucking  Association  v.  United  States, 
344  U.S,  298,  310  (1953).  Furthermore,  the 
D.C.  Circuit  found  that  the  Civil 
Aeronautics  Board  could  rely  on  “a 
combination  of  sections  of  the  Federal 
Aviation  Act”,  including  its  public 
convenience  and  necessity  mandate,  to 
regxilate  “the  actions  of  air  carriers  and 
their  affiliates  in  order  to  protect  the 
finanical  integrity  of  the  carriers  so  as  to 
foster  soimd  economic  conditions  in  air 
transportation”  in  United  Air  Lines,  Inc. 
V.  C.A.B.,  569  F.2d  640,  649  (1977),  Here 
the  D.C.  Circuit  supported  ffie  CAB’s 
conclusions  that  the  acquisition  of 
control  by  holding  companies  over  air 
carriers  presents  a  “substantial  danger 
of  harm  to  the  carriers’  ability  to  serve 
the  public  convenience  and  necessity” 
and  that  this  formed  a  “sufficient  basis 
for  the  Board  to  take  preventive 
measures.”  569  F.2d  at  653.  The  court 
stated; 

What  is  involved  in  this  case  is  neither  an 
attempt  by  the  Board  to  prohibit  holding 
companies  from  acquiring  air  carriers  nor  an 
attempt  to  "control  the  financial  structure”  of 
air  carriers.  Rather,  the  Board  is  seeking  to 
regulate  financial  activities  by  air  carriers 
that  affect  the  ability  of  the  carriers 
efficiently  to  serve  the  public  convenience 
and  necessity.  This  is  one  of  the  most  basic 
powers  of  the  Board. 

569  F.2d  at  640. 

132.  Thus,  we  believe  that  we  have 
properly  declined  various  petitioners’ 
requests  that  we  make  “final” 
determination  of  the  precise  contours  of 
our  jurisdiction  in  this  broad  policy 
maldng  proceeding  rather  than  in 
particular  contexts  when  the  specific 
facts  of  the  matter  would  be  before  us. 
Moreover,  we  have  not  found,  as  we 
have  clearly  stated,  and  here  reiterated, 
that  any  relevant  statutory  purpose 
would  be  served  by  regulating  such 
activities.  On  the  other  hand,  both  in  the 
Final  Decision,  and  here  on 
reconsideration,  we  have  pointed  out 
that  we  could  regulate  the  carrier’s 
participation  in  Ae  very  same  activities 
when  offered  in  connection  with  other 
currently  regulated  activities.  The 
definitions  of  wire  and  radio 
communications  in  Section  3  (a)  and  (b) 
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which  include  reference  to  “all 
instrumentalities,  facilities,  apparatus 
and  services .  .  .  incidental  to  such 
transmission”  lend  credence,  we 
believe,  to  focusing  the  agency's 
regulatory  powers  only  on  those 
activities  with  respect  to  which  a  clear 
nexus  with  specifically  conferred 
responsibilities  can  be  demonstrated. 
We,  therefore,  see  no  reason  to  enter  at 
this  time  the  jurisdictional  thickets 
presented  by  Section  2(a]  together  with 
Sections  3  (a)  and  (b)  insofar  as  the 
activities  of  ^ose  who  are  neither 
licensed  under  Title  lU  or  certificated 
under  Title  II  eire  concerned. 

133.  Thus  we  have  in  this  proceeding 
established  several  demarcations  in 
assessing  the  parameters  of  jurisdiction 
under  the  Act.  First,  we  have  classified 
network  services  as  either  basic  or 
enhanced  for  purposes  of  delineating  the 
scope  of  Title  n.  Under  this  scheme 
common  carrier  regulation  addresses  the 
manner  in  which  transmission  capacity 
is  made  available  for  the  movement  of 
information.  Excluded  firom  common 
carrier  regulation  £uc  services  where 
communications  is  only  a  component  of 
a  service  which  is  difierent  in  kind  fi'om 
the  ofiering  of  tramsmission  capacity. 
Second,  a  further  distinction  has  been 
made  relative  to  the  scope  of 
Commission  jurisdiction  over  a  carrier's 
participation  in  the  provision  of 
enhanced  services.  We  have  not 
addressed  the  extent,  if  any,  of  our 
jiuisdiction  over  enhanced  services.  We 
have  asserted  jurisdiction  only  where  a 
statutory  nexus  exists.  This  approach  is 
reasonable  and  consistent  with  our 
statutory  piupose,  since  it  is  the  role  of 
this  Commission  to  apply  regulatory 
mechanisms  where  warranted.  In  this 
regard,  specific  attention  is  given  to  the 
manner  in  which  enhanced  services  are 
provided  by  common  carriers. 

134.  (3)  Jurisdiction  to  order  the 
establishment  of  separate  subsidiaries. 
In  the  Final  Decision  we  removed  the 
maximum  separation  requirements 
established  in  the  First  Computer 
Inquiry  firom  all  carriers  except  AT&T 
and  GTE.  We  concluded  that 
maintaining  the  requirement  that  AT&T 
and  GTE  offer  enhanced  services  and 
CPE  on  a  resale  basis  through  a  fully 
separated  subsidiary  was  necessary  to 
guard  against  potential  abuses  which 
would  disserve  the  interests  of  the 
communications  rate  payer.  On 
reconsideration  we  have  decided  that 
GTE  need  not  offer  enhanced  services 
through  a  fully  separated  subsidiary. 
See  para.  63  supra. 

135.  In  its  petition,  AT&T  "reserves" 
its  position  Aat  the  Commission 
generally  lacks  authority  to  require 


structural  separation.  In  any  case,  it 
states  that  it  could  adjust  to  the 
separation  scheme  proposed  with 
modifications.  AT&T  Petition  at  pp.  6-9. 
GTE  and  Telenet/CNS  maintain  that 
imposition  of  the  separation  requirement 
on  only  two  carriers  is  deficient 
constitutionally  and  under  the 
Communications  Act.  USITA  lauds  the 
Commission  for  removing  the  separation 
requirement  fi'om  all  telephone 
companies  except  AT&T  and  GTE.  RTC 
also  approves  of  our  removal  of  the 
separation  requirement  from  most 
telephone  companies.  RTC  states  that 
our  broad  authority  under  Title  n  to 
enforce  interconnection  and 
nondiscrimination  requirements  on 
telephone  companies  operating  on  an 
integrated  basis  should  amply  protect 
the  communications  consumer. 

ADAPSO  and  ICDMA  assert  that  we 
acted  within  our  statutory  memdate  and 
constitutional  bounds  when  we  imposed 
the  separation  requirements  on  AT&T 
and  GTE.  They  suggest  that  we  consider 
placing  these  requirements  on  additional 
telephone  companies  as  well.  Finally. 
ANPA  alleges  that  we  committed  a 
“legal  error”  by  not  undertaking  a  “cost/ 
benefit”  analysis  to  decide  whether  to 
impose  additional  strucbural  restrictions 
on  AT&T  and  GTE.  Having  reviewed  the 
petitions,  we  conclude  that  we  have 
jiuisdiction  under  the  Act  to  impose 
structural  sepeu'ation  on  AT&T. 
Furthermore,  we  have  determined  that 
subjecting  AT&T  and  not  others  to 
structural  separation  does  not  amoimt  to 
unlawful  discrimination  under  the 
Communications  Act  or  the 
Constitution.  Our  decision  on 
reconsideration  not  to  impose  structural 
separation  on  GTE  moots  GTE's 
arguments  that  since  GTE  itself  is  not  a 
common  carrier  it  cannot  be  subjected 
to  structural  separation  and  that  such 
structural  separation  is  a  violation  of 
equal  protection  guarantees. 

136.  We  have  authority  under  the  Act 
to  impose  structural  safeguards  on 
communications  carriers  to  fulfill  our 
regulatory  responsibilities.  See 
Southwestern  Cable  cmd  GTE  Service. 

In  GTE  Service,  the  Second  Circuit 
upheld  our  authority  to  require  that 
communications  carriers  offer  data 
processing  services  only  through  a 
maximally  separated  subsidiary. 
Structural  remedies  have  been 
repeatedly  utilized  by  us  as  a  regulatory 
tool  and  have  been  recognized  by  the 
courts  as  serving  an  important  statutory 
purpose.  See  United  States  v.  FCC,  (D.C. 
Cir.  No.  77-1249,  Mar.  7, 1980)  and  Final 
Decision  at  fii.  103. 

137.  Our  imposition  of  separation 
requirements  on  AT&T  is  not  unlawfully 


discriminatory  under  the 
Commiinications  Act  In  our  Final 
Decision  we  evaluated  carriers’  ability 
to  engage  in  anticompetitive  activity  and 
their  ability  to  absorb  the  costs  of 
separation  and  still  find  it  worthwhile  to 
enter  the  competitive,  and  thus  riskier, 
enhanced  services  market  We 
concluded,  based  on  the  relative  size  of 
AT&T  and  GTE  as  well  as  the  diverse 
national  markets  which  they  serve,  that 
we  needed  only  to  impose  a  resale 
structure  on  AT&T  and  GTE.  Id.  at 
paras.  215-232.  We  ruled  that  all  other 
entities  providing  basic  services  were 
subject  to  the  full  range  of  Title  II 
regulation.  Id.  at  para.  264.  We 
reevaluate  today  our  assessment  in  the 
Final  Decision  of  GTE’s  ability  to 
engage  in  anticompetitive  activity  and 
conclude  that  changing  GTE’s  corporate 
structure  is  not  now  necessary.  Our 
assessment  of  the  need  to  impose 
structural  separation  on  AT&T  remains 
valid.  We  can  continue  to  enforce  our 
interconnection  and  nondiscrimination 
requirements  where  structural 
separation  is  not  warranted.  Bell 
Telephone  of  Pennsylvania  v.  FCC.  503 
F.2d  1250, 1273  (3d  Cir.  1974),  cert 
denied  sub  nom.,  AT&T  v.  422  U.S. 

1076  (1975). 

138.  Philadelphia  Television 
establishes  our  broad  discretion  to 
determine  the  choice  of  regulatory  tools 
applicable  to  particular  services  in 
general;  and  GTE  Service  establishes 
our  broad  discretion  to  choose  between 
structural  remedies  or  solely  conduct 
regulation  in  the  communications/data 
processing  area.  474  FJUl  at  731. 
Furthermore,  the  First  Computer  Inquiry 
separation  rules  upheld  in  GTE  Service 
did  not  apply  to  all  carriers.  ’These  rules 
exempted  carriers  with  operating 
revenues  not  in  excess  of  $1,000,000 
aimually.  474  F.2d  at  730,  n.7.  A 
regulatory  scheme  marked  by  traditional 
Title  n  regulation  of  all  carriers  and 
imposition  of  a  separate  subsidiary 
structure  on  AT&T  is  within  our  “broad 
discretion  in  choosing  how  to  regulate” 
under  ATS-Tv.  FCC.  572  F.2d  17, 28  (2d 
Cir.  1978).  We  reject  ANPA's  contention 
that  we  failed  to  undertake  a  “cost/ 
benefit”  analysis  of  whether  to  impose 
other  structural  restrictions  and  that  this 
amounts  to  legal  error.  Our  discussion  in 
the  Final  Decision  demonstrates  that  we 
carefully  assessed  the  need  for 
structural  limitations  imposed.  Id.  at 
paras.  233-60.  Moreover,  we  noted  that 
there  must  be  a  recalodation  from  time 
to  time  “to  ensure  in  the  first  instance, 
that  the  balance  was  correctly  struck 
here  and,  second,  that  important  events 
have  not  caused  a  disequilibrium  to 
develop”.  Id.  at  para.  2ttl. 
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139.  (4)  Notice.  We  reject  the 
argument  by  some  parties  that  the 
Commission  did  not  provide  adequate 
notice,  under  Section  553(c]  of  the 
Administrative  Procedure  Act,  of  its 
intent  to  assert  jurisdiction  over  all 
enhanced  services  and  to  order  the 
unbimdling  of  all  CPE.  ANPA  states  that 
notice  about  assuming  jurisdiction  over 
all  enhanced  services  was  not  given. 
Xerox  questions  the  adequacy  of  notice 
about  Commission  jurisdiction  over 
hybrid  data  processing  and  all  CPE. 

ATA,  ATU  and  NARUC  maintain  that 
they  were  not  properly  notified  of  CPE 
unbundling  and  detariffing.  In  fact,  the 
public  received  adequate  notice  and  a 
“fair  opportunity  to  present  their  views 
on  the  contents  of  the  final  regulatory 
plans  proposed”.  BASF  Wyandote  v. 
Costle,  598  F.2d  637,  643-46  (Ist  Cir. 

1979).  We  specifically  solicited 
comments  in  the  Tentative  Decision  and 
Further  Notice  of  Inquiry  and 
Rulemaking.  72  FCC  2d  358  (1979),  on 
the  “deregulation  of .  .  .  all  customer- 
premises  equipment”.  Id.  at  para.  65. 
Additionally,  throughout  this  document 
we  discussed  our  resolve  to  establish 
valid  categories  for  communications  and 
data  services.  We  were  forthright  in 
asserting  that  certain  services  might  be 
subjected  to  different  regulation 
depending  upon  which  side  of  the  Title 
II  margin  they  fell.  See  Tentative 
Decision,  72  FCC  2d  at  paras.  65-88, 
paras.  185-73.  Moreover,  we  have 
clarified  here  any  confusion  concerning 
the  reach  of  our  jurisdiction  over 
enhanced  services. 

d.  Jurisdiction  over  Customer-Premises 
Equipment 

140.  In  the  Final  Decision  v/e 
determined  that  the  provision  of  stand¬ 
alone  CPE  is  not  a  common  carrier 
activity  and  that  the  objectives  of  the 
Communications  Act  would  best  be 
fulfilled  by  deregulating  all  CPE.  We 
concluded  that  we  have  jurisdiction  over 
terminal  equipment,  that  we  have  the 
authority  to  order  carriers  to  unbundle 
and  detariff  it,  that  we  can  forbear  ft’om 
regulation  of  CPE  and  that  our 
preemption  of  state  authority  over  CPE 
does  not  violate  the  Communications 
Act  or  any  other  laws.  We  found  that 
carriers’  bundling  of  CPE  and  services 
“has  a  direct  effect  on  the  rates  charged 
for  interstate  service”.  Id.  at  para.  146.  It 
produces  “distortions  in  interstate  rates 
which  would  be  difficult  to  remedy 
without  requiring  unbundling”.  Id.  at 
para.  154.  We  found  that  the  bundling  of 
non-usage  sensitive  CPE  into  usage- 
sensitive  rates  for  service  is  very  likely 
to  result  in  misallocation  of  costs  among 
services  and  facilities  offerings.  This  in 
turn  increases  the  potential  for  cross¬ 


subsidization  of  competitive  CPE 
offerings  fi'om  monopoly  service 
revenues. 

141.  In  the  Final  Decision  we 
determined  that  CPE  must  also  be 
detariffed  because  otherwise  the  carrier 
could  distort  either  the  price  for  CPE  or 
the  charges  for  basic  service  through  the 
allocation  of  joint  and  common  costs  on 
which  we  set  a  rate  of  return.  We 
reasoned,  “.  .  ,  it  is  important  that  the 
costs  attributable  to  the  regulated  utility 
service  be  separated  fi'om  competitive 
provision  of  equipment  used  in 
conjunction  with  the  service  by  the 
removal  of  such  equipment  from  a 
carrier’s  rate  base”.  Id.  at  para.  156.  The 
present  system  discriminates  against 
subscribers  who  purchase  and  use  non¬ 
carrier  CPE  in  making  MTS  calls  but  pay 
the  same  charge,  including  an  element  of 
cost  for  carrier-provided  CPE,  as  the 
subscriber  using  a  carrier-provided 
terminal  equipment.  We  concluded  that 
deregulation  of  CPE  and  removal  of 
related  investment  fi'om  separations 
were  required  to  eliminate  this 
discrimination  between  customers. 

142.  Certain  petitioners  seek  to 
characterize  the  order  to  unbundle  and 
detariff  CPE  as  an  unlawful  forbearance 
from  its  regulation.  We  disagree.  The 
choice  of  a  proper  regulatory  approach 
is  within  this  agency’s  broad  discretion. 
United  States  v.  Southwestern  Cable 
Co.,  392  U.S.  157, 173  (1968);  National 
Broadcasting  Co.  v.  United  States,  319 
U.S.  190,  219  (1943).  We  recognize  that 
we  have  significant  flexibility  in 
determining  how  to  regulate  terminal 
equipment  offered  by  carriers  separately 
fi'om  transmission  service.  Final 
Decision  at  para.  181.  Under  the  “all 
instrumentalities”  provision  of  Section  3 
of  the  Act  the  Commission  receives 
permissive  authority  over  CPE,  as 
discussed  in  our  Tentative  Decision  at 
paras.  115-118.  We  have  the  authority 
under  Section  205  to  require  the 
unbundling  of  CPE  from  transmission 
service,  even  if  the  provision  of  such 
equipment  together  with  transmission 
service  is  characterized  as  common 
carrier  service.  Furthermore,  Sections 
203(b)(2)  and  203(c)  confer  on  us  the 
authority  to  order  Ae  detariffing  of 
terminal  equipment. 

143.  (1)  Commission  jurisdiction  over 
CPE.  Our  general  assertion  Aat  carrier 
provision  of  equipment  as  part  of  an 
end-to-end  offering  has  traditionally 
been  subject  to  Tide  11  regulation  was 
not  challenged  on  reconsideration.  We 
have  frequently  in  Ae  past  asserted 
juris  Action  over  carrier-provided  CPE 
when  used  wiA  an  mterstate 


communications  service.”  As  inAcated 
m  North  Carolina  Utilities  Commission 
V.  F.C.C.,  552  F.2d  1036, 1050  (4A  Cir. 
1976)  pieremafter  M/I/C //),  our 
jurisAction  extends  to  CPE  used  for 
both  mtrastate  and  interstate 
commuAcations  should  Ae  need  for 
federal  action  arise.”  We  noted  m  Ae 
Final  Decision  Aat,  while  such  terminal 
eqmpment  is  within  our  subject  matter 
jurisdiction,  Ae  Act  does  not  mandate 
its  regulation.  Under  Permian  Basin 
Area  Rate  Cases.  390  U.S.  747  (1968); 
United  States  v.  Southwestern  Cable 
Co.,  392  U.S.  157  (1968)  and  HBO  v. 
F.C.C..  567  F.2d  9,  (D.C.  Cir.)  cert, 
denied,  434  U.S.  829  (1977),  any 
regulation  by  tariff  or  oAerwise  must  be 
demonstrated  to  be  reasonably  ancillary 
to  the  effective  performance  of  Ae 
Commission’s  responsibilities. 

144.  IDCMA,  Motorola,  Telenet/CNS, 
WUI  and  Xerox  question,  however, 
wheAer  we  have  jurisAction  over  non¬ 
carrier-provided  CPE.  Cogmzant  of  Ae 
serious  concerns  voiced  by  several 
petitioners  about  Ae  breadA  of  Ae 
Final  Decision’s  holding  of  ancillary 
jurisAction  over  stand-alone  CPE,  and 
based  on  our  view  Aat  no  statutory 
purpose  would  be  served  by  regulating 
non-carrier-provided  CPE,  on 
reconsideration  we  need  only  conclude 
that  Ae  provision  of  CPE  by  carriers  or 
their  affiliates  subject  to  our  Title  II 
jurisdiction  is  within  our  jurisAction. 

We  do  not  reach  Ae  issue  of  wheAer 

0 Aer  CPE  falls  within  our  jurisAction 
under  Title  I.  We  have  Ascussed  several 
general  aspects  of  our  ancillary 
jurisdiction  m  paras.  121-125  supra,  and 
we  believe  Aat  analysis  is  relevant  as 
well  to  our  consideration  here  of  Ae 
scope  of  our  jurisAction  over  non¬ 
carrier  provided  CPE.  To  Ae  extent  that 
all  carriers  become  mvolved  m 
competitive  CPE  provisionmg  Aey  must 
of  course  comply  wiA  antitrust 
standards.  See  Cantor  v.  Detroit  Edison 
Co..  428  U.S.  579,  596  (1976). 

145.  GTE  Service  teaches  Aat 
common  carrier  offering  of  even  stand¬ 
alone  CPE  is  within  our  jmisdiction 
because  it  can  affect  Ae  cost  of  and 


"Department  of  Defense  v.  General  Telephone 
Co.,  38  FCC  2d  803  (1973),  review  denied,  FCC  73- 
854,  affd per  curian  sub  nom.,  St.  (oseph  Telephone 
ft  Telegraph  Co.  v.  FCC,  505  F.2d  878  (D.C.  Cir. 

1974):  ATftT  “Foreign  Attachment”  Tariff  Revisions. 
15  FCC  2d  605  (1988);  reconsideration  denied,  18 
FCC  2d  871  (1969);  Hush-a-Phone  Corp.  v.  United 
States,  238  F.2d  288  (D.C.  Cir.  1956],  decision  on 
remand,  22  FCC  112  (1957);  Jordaphone  Corp.  v. 
ATftT.  18  FCC  644  (1954);  Kate  v.  AT&T,  43  FCC 
1328  (1953);  Use  of  Recording  Devices,  11  FCC  1033 
(1947). 

"RTC  has  questioned  whether  we  have  the 
authority  to  enforce  our  decision  on  non-fully 
subject  Section  2(b)(2)  carriers.  We  need  only  note 
that  such  carriers’  is  subject  to  the  separation 
process  and  raises  the  same  regulatory  concerns. 
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efficient  provisioning  for  common 
carrier  services.  For  example,  we 
imposed  structural  separation  on  AT&T 
in  part  because  of  our  concern  that 
AT&T  can  cross-subsidize  between 
competitive  CPE  sales  and  Title  II 
regulated  basic  transmission  services. 
Such  separation  is  well  within  the 
bounds  of  our  jiuisdiction  under  GTE 
Service. 

146.  (2)  Jurisdiction  to  implement  the 
specific  CPE  regulatory  scheme 
mandated.  Petitioners  assumed  differing 
positions  on  our  authority  to  order  the 
unbundling  and  detariffing  of  CPE  and 
the  rate  freeze.  Among  the  parties 
questioning  our  jurisdiction  to  order  the 
deregulation  of  CPE  were  APUC  and 
USITA.  CBEMA,  Cental  and  REA 
maintain  that  the  Commission  does  have 
authority  to  order  unbundling  and 
detarifffng  in  certain  circumstances. 

ATU  and  ATA  recommend  that  we 
convene  a  Joint  Board  pursuant  to  47 
U.S.C.  §  410(c)  to  consider  CPE  removal 
from  the  separations  process.  Xerox 
questions  whether,  having  tadcen 
jurisdiction  over  CPE,  we  can  then 
forbear  from  its  regulation.  AT&T, 

Cental,  GTE,  NTIA,  RTC,  United  and 
USITA  question  whether  our  paragraph 
165  guidelines  for  the  pricing  of  local 
exchange  service  are  equivalent  to 
prescription  of  a  rate,  to  be 
accomplished  only  pursuant  to  a  hearing 
under  Section  205.  United  maintains  that 
the  freeze  of  a  rate  for  the  life  of  the 
instrument  by  the  Commission  violates 
Section  203  of  the  Act  because  it 
precludes  affected  carriers  from  filing 
new  rates  when  justified.  Requiring 
certain  rate  levels  after  detariffing  CPE 
exceeds  the  subject  matter  jurisdiction 
of  this  Conunission,  according  to  ATU. 
Cental  argues  that  the  rate  freeze  is 
possibly  an  unconstitutional  taking  of 
property  without  just  compensation. 
AT&T  and  GTE  add,  in  a  related 
argiunent,  that  the  extraction  of  CPE 
from  the  state  and  federal  rate  bases 
has  a  retroactive  effect  and  is 
confiscatory  under  the  Fifth  Amendment 
and  the  APA. 

147.  Our  decision  on  reconsideration 
to  defer  the  unbundling  and  detariffing 
of  embedded  CPE  pending  the  outcome 
of  a  further  proceeding  moots 
petitioners’  arguments  addressed  to  our 
power  to  deregulate  embedded  CPE  as 
outlined  in  the  Final  Decision.  However, 
we  discuss  here  our  authority  to  order 
the  prospective  unbundling  and 
detariffing  of  CPE  because  our  decision 
today  will  ultimately  have  this  result. 

148.  We  find  the  authority  to  require 
carriers  to  unbundle  and  detariff  CPE  in 
Sections  4(i],  203  and  205  of  the  Act. 
Unbundling  and  detariffing  are  the  most 


effective  ways  to  control  charges  for 
terminal  equipment  used  in  interstate 
commerce.  Section  205  authorizes  us  to 
establish  ". . .  what  classification, 
regulation,  or  practice  is  or  will  be  just, 
fair,  and  reasonable  . . .”.  As  stated  in 
the  Final  Decision,  we  have  in  the  past 
exercised  our  Section  205  power  broadly 
in  the  areas  of  customer/provided 
equipment  and  interstate  transmissions 
service.  See  First  Report  and  Order  in 
Docket  No.  19528,  56  FCC  2d  593  (1975), 
on  reconsideration,  57  FCC  2d  1216 
(1976),  58  FCC  2d  716  (1976)  and  59  FCC 
2d  83  (1976);  Second  Report  and  Order 
in  Docket  No.  19528,  58  FCC  2d  736 
(1976),  affd  sub  nom.,  North  Carolina 
Utilities  Commission  v.  FCC,  552  F.2d 
1036  (4th  Cir.),  cert  denied,  434  U.S.  874 
(1977):  Regulatory  Policies  Concerning 
Resale  and  Shared  Use  of  Common 
Carrier  Services  and  Facilities,  60  FCC 
2d  261  (1976),  on  reconsideration,  62 
FCC  2d  588  (1977),  affd sub  nom.,  AT&T 
V.  FCC,  572  F.2d  17  (2d  Cir.),  cert, 
denied,  439  U.S.  875  (1978). 

149.  In  the  Final  Decision  we  pointed 
out  that  the  current  regulatory  approach, 
which  involves  tariff  review  of  CPE 
charges  only  to  the  extent  that  they  are 
bundled  into  changes  for  interstate 
transmission  services,  provides  "little  or 
no  effective  oversight  over  the  offering 
of  terminal  equipment  utilized  jointly  for 
interstate  and  intrastate 
communications”.  Id.  at  paras.  177, 178. 
In  contrast,  we  found  that  "the  provision 
of  terminal  equipment  on  an  unbundled 
and  detariffed  basis  should  enhance 
significantly  or  flexibility  to  assure  cost- 
based  provision  of  transmission  services 
in  an  increasingly  competitive  market 
place”.  Id.  at  para.  179.  We  expressed 
our  strong  conviction  that  terminal 
equipment  charges  made  in  connection 
with  interstate  service  should  be  offered 
on  a  cost-related,  not  a  usage-sensitive, 
basis  and  on  a  separate,  not  a  bimdled, 
basis.  Id.  at  para.  177.  Unbundling  CPE 
would  explicitly  identify  to  a  customer 
the  cost  of  the  terminal  equipment 
service  component.  In  the  Final 
Decision  we  also  make  known  our 
intention  to  require  certain  carriers  to 
offer  terminal  equipment  through  an 
entity  separate  from  the  company 
providing  treuismission  services.  This 
would,  we  concluded,  more  effectively 
assure  against  cross-subsidization  of 
essentially  competitive  services  by 
distinct  and  separate  transmission 
services  than  present  practices  do.  Id.  at 
para.  177.“ 


»  Our  dedsion  to  order  the  unbundling  and 
detari6ing  of  CPE  was  based  on  our  independent 
assessment  of  the  record  in  this  proceedi^  and  of 
all  factors  which  would  serve  die  public  interest  in 
efficient  communications  service  at  reasonable 
rates.  Our  assessment  of  market  conditions  is  one 
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150.  We  scrutinized  different 
approaches  to  assuring  that 
communications  customers  have  access 
to  CPE  at  reasonable,  cost-based  rates 
in  the  Final  Decision.  Having  done  so. 
we  concluded  that  by  unbundling  and 
not  tariffing  individual  equipment 
offerings  we  could  more  effectively  meet 
our  responsibilities  under  the 
Communications  Act  than  under  present 
arrangements.  We  summarized  our 
conclusion  in  paragraph  178:  “[fjaced 
with  this  choice  between  alternative 
regulatory  approaches,  we  believe  that 
there  are  extraordinarily  compelling 
reasons  for  adopting  a  new  regulatory 
approach  to  the  interstate  provision  of 
terminal  equipment”.  In  reliance  on  our 
broad  Section  205  power  we  chose 
unbundling  and  detariffing  as  a 
"different  set  of  regulatory  tools”  better 
designed  to  insure  reasonable,  efficient 
communications  service  in  the 
developing  competitive  marketplace. 

We  foimd  that  our  mandating 
interconnection  in  Carterfone  and  our 
subsequent  establishment  of  technical 
standards  in  this  area  have  helped 
create  the  conditions  for  a  strong  market 
for  equipment  which  assures  users  a 
wide  range  of  competitive  alternatives. 
Id.  at  para.  179. 

151.  On  reconsideration  we  rely 
additionally  on  our  Section  203(b)(2)  and 
203(c)  powers  to  order  the  prospective 
detariffing  of  terminal  equipment 
Section  203(b)(2)  grants  this  Commission 
the  authority  “in  its  discretion  and  for 
good  cause  shown"  to  “modify  any 
requirement  made  by  or  under  the 
authority  of  this  section  either  in 
particular  instances  or  by  general  order 
applicable  to  special  circumstances". 
Section  203(c).  coupled  with  Section  4(i), 
Section  205,  and  Section  211,  provides  us 
with  significant  discretion  on  how  to 
regulate  tariffed  service.  “ 

152.  (3)  State  Preemption.  Certain 
petitioners  challenge  our  CPE  regulatory 
scheme  by  stating  that  it  preempts  areas 
of  regulation  reserved  to  the  states  by 


such  factor.  See  FCC  v.  RCACommunications,  Inc.. 
346  U.S.  86.  M  (1953). 

**  Section  203(c]  provides  that: 

No  carrier,  unless  otherwise  provided  by  or  under 
authority  of  this  Act  shall  engage  or  participate  in 
such  communication  unless  schedules  have  been 
filed  and  published  in  accordance  with  the 
provisioiu  of  this  Act  and  with  the  regulationj  made 
thereunder;  and  no  carriw  shall  (1)  charge,  demand, 
collect  or  receive  a  greater  or  leee  or  different 
compensati(Hi.  for  sudi  communication,  or  for  any 
service  in  connection  therewith,  between  the  points 
named  in  any  suds  schedule  dian  die  diarges 
specified  in  the  schedule  then  in  effect  or  (2)  refund 
or  remit  by  any  means  or  device  any  portion  of  the 
charges  so  specified,  or  (3)  extend  to  eny  pereon 
any  privileges  or  fadlities,  in  such  oommWcatiofi, 
or  employ  or  enforce  any  classificadons,  - 

regulations,  or  practices  affecting  soch  diarges, 
except  as  specified  in  sndi  scheAile. 
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the  Act.  State  preemption  arguments  are 
directed  to  our  order  unbundling  and 
detariffing  CPE  as  well  as  to  our  rate 
guidelines  set  forth  in  pan  graph  165  of 
the  Final  Decision.  Our  decision  on 
reconsideration  moots  arguments 
directed  to  the  formerly  mandated  tariff 
filing  and  rate  freeze.  Our  requirement 
today  that  embedded  CPE  used  solely  in 
conjunction  with  interstate  or  foreign 
transmission  offerings  and  associated 
maintenance  be  detariffed  not  later  than 
March  1, 1982  deals  solely  with 
equipment  within  our  jurisdiction.  It 
cannot  give  rise  to  state  preemption 
claims.  Embedded  CPE  employed  in 
both  interstate  and  intrastate  service 
will  be  addressed  in  a  separate 
implementation  proceeding. 

153.  In  their  petitions,  APUC,  ATU, 
GTE,  NARUC  and  USITA  contend  that 
our  decision  to  order  the  unbundling  and 
detariffing  of  CPE  treads  on  state 
prerogatives.  They  contend  that  our 
action  is  prohibited  by  Section  2(b), 
which  excludes  “charges, 
classifications,  practices,  services, 
facilities,  or  regulations  for  or  in 
connection  with  intrastate 
communication  service  by  wire  or  radio 
of  any  carrier  .  .  from  our 
jurisdiction. 

154.  We  are  aware  that  requiring  ' 
carriers  to  unbundle  and  detariff  CPE 
used  jointly  in  the  provision  of  interstate 
and  intrastate  service  has  the  practical 
effect  of  eviscerating  state  jurisdiction 
to  establish  charges  for  this  terminal 
equipment  in  a  manner  that  conflicts 
with  federal  interests.  But,  we  preempt 
the  states  here  only  to  the  extent  that 
their  terminal  equipment  regulation  is  at 
odds  with  the  regulatory  scheme  set 
forth.  We  do  not  assess  here  the  legaility 
under  the  Communications  Act  of  future 
attempts  by  the  states  to  regulate  CPE  in 
ways  which  they  perceive  to  be 
consistent  with  this  decision.  We  shall 
address  such  regulatory  attempts, 
should  they  present  themselves,  on  an 
ad  hoc  basis. 

155.  Section  2(b}  does  not  preclude  us 
from  exercising  our  conceded  section 
2(a]  regulatory  authority  over  temunal 
equipment  as  part  of  an  interstate 
service  in  ways  which  may  result  in  the 
displacement  of  state  authority  to 
regulate  intrastate  rates.  In  the  Final 
Decision  we  found  that  current  bimdling 
of  non-usage  sensitive  CPE  with  usage- 
sensitive  service  rates  and  its 
incorporation  in  the  separations  process 
produces  price  distortions  among 
interstate  and  intrastate  customers.  We 
stated  that,  .  .  it  is  important  diat  the 
costs  attributable  to  the  regulated  utility 
service  be  separated  from  the 
competitive  provision  of  equipment  used 


in  conjunction  with  the  service  by  the 
removal  of  such  equipment  fi'om  a 
carrier’s  rate  base".  Id.  at  para.  156.  We 
do  not  unduly  infiinge  on  ^e  states’ 
Section  2(b)(l]  juris^ction  by  requiring 
that  new  terminal  equipment  not  be 
tariffed  as  of  March  1, 1982.  While  this 
requirement  may  impair  the  states’ 
ability  to  establish  charges  for  intrastate 
service,  we  have  imposed  it  only  to  best 
implement  our  jurisdiction  under 
Sections  1  and  2(a)  over  interstate 
service.  When  the  exercise  of  our 
jurisdiction  over  interstate  services 
requires  the  imposition  of  requirements 
for  unbundling  and  nonusage  sensitive 
charges,  however,  inconsistent  state 
regulations  must  yield  to  preeminent 
claims  of  the  federal  regulatory  Scheme. 

156.  Section  2(b)(1)  does  not  reserve 
authority  over  carrier  offered  CPE  solely 
to  the  states.  This  section  reserv'es  to  the 
states  jurisdiction  over  classifications, 
practices,  services,  facilities  or 
regulations  for  or  in  connection  with 
intrastate  communication  service  by 
wire  or  radio.  Under  North  Carolina 
Utilities  Commission  v.  F.C.C.,  537  F.2d 
787,  793  (4th  Cir.  1978)  (hereinafter 
NCUC  I),  Section  2(b)  only  prevents 
Commission  regulation  of  “local 
services,  facilities  and  disputes  that  in 
their  nature  and  effect  are  separable 
from  and  do  not  substantially  affect  the 
conduct  or  development  of  interstate 
communications”.  Furthermore,  in  ruling 
on  this  Commission’s  terminal 
equipment  registration  program,  the 
Fourth  Circuit  found  that  Section  2(b)(1) 
“does  not  deny  the  Commission 
jurisdiction  with  respect  to  intrastate 
facilities  used  for  interstate 
communications”.  NCUC  II,  552  F.2d  at 
1046. 

157.  NARUC  and  the  RTC  maintain 
that  NCUC  II  distinguishes  between 
federal  preemption  of  contrary  state 
regulation  “where  the  efficiency  or 
safety  of  the  national  communications 
network  is  at  stake”  and  federal 
preemption  of  “state  ratemaking 
prerogatives”.  NCUC  II  at  1046-1048. 

We  reiterate  that  it  is  not  our  desire  to 
infiinge  on  purely  local  rates,  but  to 
ensure  economic  interstate  service. 
According  to  NCUC  II,  ”...  once  it  is 
recognized  that  FCC  regulations  may 
preempt  any  contrary  state  regulations 
where  the  efficiency  or  safety  of  the 
national  communications  network  is  at 
stake,  there  can  be  little  argmnent  that 
FCC  regulation  of  jointly  used  terminal 
equipment  for  the  purpose  of  improving 
interstate  communications  service  may 
not  also  displace  conflicting  state 
regulations”.  NCUC  II  at  1046.  In  NCUC 
II  the  court  stated:  "[rjecognition  of 
federal  primacy  in  the  regulation  of 


jointly  used  terminal  equipment  no  more 
curtails  state  ratemaking  as  a  matter  of 
jurisdiction  than  would  the  denial  of 
state  authority  to  set  rates  for  interstate 
calls  in  order  to  subsidize  local 
exchange  and  intrastate  services.” 
NCUC  II  aX  1048.* » 

158.  Finally,  a  few  parties  contend 
that  the  Commission  should  refer  the 
issue  of  whether  removal  of  all  CPE 
fi'om  the  separations  process  is 
warranted  to  a  Federal/State  Joint 
Board  convened  under  Section  410(c)  of 
the  Communications  Act.  This  argument 
is  moot  as  to  embedded  CPE  because  we 
do  not  today  propose  to  remove  such 
CPE  fi-om  the  separations  process.  A 
Joint  Board  is  considering  the  effect  of 
removing  all  embedded  CPE  from  the 
separations  process.  We  are, 
furthermore,  aware  of  no  precedent 
which  would  require  us  to  convene  a 
Joint  Board  prior  to  ordering  that  as  of 
March  1, 1982,  new  CPE  must  be  offered 
on  an  unbundled  and  detariffed  basis. 
Section  410(c)  was  not  intended  to 
hamstring  this  Commission  in  the 
formulation  of  its  long  range  policies  by 
requiring  that  every  decision  which 
could  have  a  wholly  prospective  impact 
on  the  size  of  the  separations  pool  be 
referred  to  a  Joint  Board. 

e.  1956  Western  Electric  Decree 

159.  We  set  forth  our  reading  of  the 
1956  Western  Electric  Decree  in  the 
Final  Decision.  We  determined  that 
excluding  CPE  fi-om  tariff-type 
regulation  would  not  forclose  Bell 
System  participation  in  the  CPE  market 
under  Section  FV;  that  enhanced 
services  are  “incidental  to”  the 
provision  of  common  carrier 
communications  services  under  Section 
V(g);  and  that  Section  II(i),  which 
defines  the  activities  which  the  Bell 
System  can  engage  in  under  the  decree, 
does  not  specify  more  than  that  the 


We  are  unconvinced  by  the  contention  of 
NARUC  that  Congress  in  enacting  Section  2(b)(1) 
denied  us  jurisdiction  over  the  CPE  regulatory 
scheme  proposed  because  it  did  not  want  this 
Commission  to  exercise  the  type  of  ICC  jurisdiction 
upheld  in  the  Shreveport  Rate  Cases,  Houston,  East 
&  West  Texas  Railway  v.  LC.C.  234  U.S.  342  (1914). 
These  cases  do  not  circumscribe  our  authority  to 
regulate  directly  rates  for  interstate  communications 
services.  While  in  the  Schreveport  Rate  Cases  the 
ICC  ordered  a  change  in  intrastate  rates  solely 
because  of  their  indUect  effect  on  interstate 
commerce,  here  we  do  not  seek  to  set  rates  for  local 
services.  Rather,  we  have  ordered  the  unbundling  of 
CPE  at  the  local  level  because  of  the  direct  effect  of 
CPE  inclusion  in  end-to-end  service  on  interstate 
service  rates.  NARUC  mischaracterizes  CPE 
provision  and  maintenance  as  “exclusively  local 
services".  NARUC  Petition  at  page  8.  Separations 
and  settlements  from  interstate  revenues  currently 
partially  subsidize  CPE.  Furthermore,  when  a  local 
carrier  offers  CPE  it  intends  to  provide  the  customer 
with  access  to  the  interstate  and  intrastate  switched 
networks  alike. 
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regulation  of  charges  required  be 
"public”  and  “under  the 
Communications  Act  of  1934.”  Id.  at 
para.  277.  The  petitions  for 
reconsideration  present  us  with 
challenges  to  our  authority  to  interpret 
the  decree  and  questions  about  the 
validity  of  the  interpretation  presented. 

160.  ANPA,  CCIA,  GTE,  IDCMA,  WUI 
and  Xerox  argue  that  we  cannot 
“modify”  the  1956  Western  Electric 
Decree.  GTE,  IDCMA  and  Telenet/CNS 
state  that  the  judgement  court  is  the 
appropriate  forum  to  definitively 
construe  or  modify  it.  AT&T  and  NTIA 
maintain  that  an  administrative 
agency's  interpretation  of  a  judicial 
decree  which  has  far-reaching 
implications  in  its  area  of  expertise 
should  be  accorded  substantial 
deference. 

161.  We  believe  that  we  can  and,  in 
fact,  are  obligated  by  our  public  interest 
mandate  to  assess  the  impact  of  the 
Final  Decision  upon  the  Bell  System’s 
activities  under  the  decree.  In  the  Final 
Decision  we  expressly  stated  that  “no 
attempt  is  being  made  to  render  a 
definitive  construction  of  the  decree.” 

Id.  at  para.  275.  We  conceded  that  the 
judgment  court  with  jurisdiction  over  the 
decree  is  the  appropriate  body  to  render 
a  conclusive  construction  of  it.  Id.  We 
stated  that  it  was  AT&T’s  responsibility 
to  approach  the  judgment  court  should  it 
seek  such  a  definitive  construciton.  Id. 
at  para.  280.  We  assessed  the  meaning 
of  the  decree  for  our  regulatory  purposes 
in  the  Final  Decision.  We  believe  the 
existence  and  meaning  of  the  decree  to 
be  relevant  facts,  like  any  others,  to  be 
considered  in  our  effort  to  locate  the 
public  interest  in  the  extraordinarily 
important  and  complex  communications 
policy  matters  being  considered  in  this 
proceeding.  Indeed,  we  would  have  been 
remiss  had  we  not  assessed  the  impact 
of  the  comprehensive  regulatory  scheme 
established  in  this  proceeding  on  the 
largest  company  in  the 
telecommunications  industry.  Our  action 
here  is  not  an  attempt  to  usurp  judicial 
power.  It  represents  an  effort  to  weigh 
the  effects  of  a  comprehensive  industry 
regulatory  scheme  on  the  industry’s 
donimant  participant. 

162.  Much  debate  focuses  on  our 
interpretation  of  the  1959  Western 
Electric  Decree.  ADAPSO  and  Telenet/ 
CNS  argue  that  the  regulation  referred  to 
in  Section  II(i]  of  the  decree  must  be 
tariff-type  regulation. “CCIA,  Datapoint 
and  IDCMA  maintain  that  regulation 

”  Section  Il(i]  states,  “  ‘[c]oinmon  carrier 
communications  services'  shall  mean 
communications  services  and  facilities,  other  than 
message  telegram  service,  the  charges  for  which  are 
subject  to  public  regulation  under  the 
Communications  Act  of  1934.  .  . 


specified  under  Section  II(i)  is  either 
tariff-t5q)e  regulation  or  the  imposition  of 
stronger  structural  separation  on 
AT&T’s  enhanced  services  and  CPE 
subsidiary.  NTIA  contends  that  our 
interpretation  of  Section  II(i)  is  correct. 
According  to  NTIA,  services  referred  to 
under  Section  II(i)  need  only  be  subject 
to  ongoing  surveillance  and  protection 
of  the  public  interest  provided  under  the 
Final  Decision.  AT&T  holds  the  opinion 
that  the  regulatory  regime  for  enhanced 
services  and  CPE  in  the  Final  Decision 
does  in  fact  regulate  “charges”  under 
Section  II(i).  CCIA  does  not  accept  our 
reading  of  Section  IV  of  the  decree. 
ANPA,  CCIA,  GTE  and  IDCMA  contend 
that  enhanced  services  are  not 
“incidental  to”  communications  under 
Section  V(g).  CBEMA  "questions”  this 
characterization  of  enhanced  services. 
AT&T  and  NTIA  agree  with  it. 

163.  On  reconsidering  we  adhere  to 
our  reading  of  the  1956  Western  Electric 
Decree  in  die  Final  Decision.  We  do  not 
interpret  the  decree  as  foreclosing  AT&T 
involvement  in  enhanced  services  and 
CPE  subject  to  proper  structural 
safeguards.  The  consent  decree  clearly 
does  not  address  the  evolution  of  a  more 
competitive  communications  equipment 
market  by  breaking  the  monopoly  hold 
of  AT&T’s  communications  services 
affiliates.  Rather,  it  is  premised  upon 
constraining  the  equipment  prices  which 
can  be  charged  by  Western  Electric  and 
accumulated  as  part  of  the  operating 
affiliates’  public  utility  rate  bases.  The 
decree's  purpose  is  to  protect  monopoly 
ratepayers  from  inflated  charges  through 
rate  base  padding. 

164.  While  we  believe  that  a  simple 
assessment  of  the  terms  of  the  decree 
itself  makes  this  plain  enough,  there  is 
collateral  evidence  which  puts  this 
beyond  dispute.  The  Department  of 
Justice  concluded  the  decree  only  after 
soliciting  this  agency’s  expert  advice  as 
to  our  ability,  and  that  of  similarly 
chartered  state  public  utility 
commissions,  to  prevent  the  imposition 
of  excessive  charges  for  Western 
Electric  products  upon  the  Bell  operating 
companies.  The  point  of  requiring  in 
Section  II(i)  that  the  “charges”  for 
services  and  facilities  be  “subject  to 
public  regulation”  was  to  guarantee  that 
costs  of  a  non-jurisdictional  nature  not 
be  attributed  to  public  utility  service 
and  that  profits  in.  fact  generated  by 
utility  service  not  escape  regulatory 
constraints  by  being  funneled  to  a  non- 
regulated  manufacturing  affiliate. 

165.  The  Commission’s  advice  to  the 
Department  of  Justice  that  we  could  in 
fact  protect  the  monopoly  ratepayer 
from  excessive  prices  for  goods  and 
services  obtained  from  affiliated  entities 


through  traditional  regulatory 
mechanisms  such  as  disallowances  led 
the  Department  to  enter  into  the  decree. 
We  feel  very  confident  in  attesting  that 
the  separate  subsidiary  form  of 
regulation  imposed  here  promises  far 
greater  protection  for  the  monopoly 
ratepayer,  and  concomitantly  for 
AT&Ts  competitors,  than  the  more 
traditional  public  utility  approaches 
comprehended  by  those  who  would 
insist  upon  a  narrow  reading  of 
“charges”  in  Section  II{i). 

166.  In  dealing  with  Section  II(i)  as 
well  as  other  provisions  of  the  decree, 
we  have  noted  the  breadth  and 
ambiguity  of  the  decree’s  language. 
Section  II(i)  in  particular  invites  resort 
to  this  agency’s  expertise  in  delineating 
the  particular  forms  of  public  regulation 
available  under  the  19^  Act  We  note 
that  the  decree  makes  no  explicit 
reference  to  the  Commission’s  Title  II  or 
tariff-related  powers:  and,  therefore,  we 
believe  that  it  would  be  unreasonable  to 
view  the  form  of  “public  regulation” 
referred  to  in  the  decree  as  so  narrowly 
limited.  In  fact,  we  believe  that  our 
requirement  for  a  separate  subsidiary 
for  the  provision  of  terminal  equipment 
and  enhanced  services — ^with  various 
competitive  safeguards  imposed  in  this 
proceeding — constitutes  a  more  efiective 
form  of  public  regulation  than  is 
available  under  a  tariff-oriented 
regulatory  scheme.  Indeed,  over  the  past 
twenty  years  of  the  development  of  a 
competitive  terminal  equipment  market, 
our  affirmative  scrutiny  of  terminal 
equipment  prices  has  been  very 
limited. “Moreover,  different  states 
have  greatly  varying  degrees  of 
resources  to  be  dedicated  to 
examination  of  terminal  equipment 
prices  to  protect  monopoly  ratepayers 
against  cross-subsidization.  As  a 
legitimate  regulatory  tool,  the 
establishment  of  a  subsidiary  will 
provide  a  coordinated  focus  for  dealing 
on  an  accounting  basis  with  cross 
subsidy  problems  and  provides  checks 
on  anticompetitive  behavior.  In  the  case 
of  enhanced  services,  a  subsidiary  is 
being  required  for  services  that  are  not 
to  a  significant  degree  being  provided  by 
AT&T.  That  subsi^ary  must  obtain  its 
transmission  services  under  tariff, 
cannot  obtain  certain  software  from 
affiliated  entities  and  cannot  obtain 
other  competitive  advantages  as  a  result 
of  its  affiliations.  We  believe  that  all 
these  regulatory  requirements  should  be 

*>See  Docket  No.  19419,  33  FCC  2d  578;  36  FCC  2d 
498  (1972):  39  FCC  2d  637  (1973):  42  FCC  2d  647 
(1973):  Dataspeed  40/4. 62  FCC  2d  21  (1977).  afTd 
sub  nom.  International  Business  Machines  Coip.  v. 
FCC,  570  FCC  2d  452  (2d  Cir.  1978):  IRC  Telex 
Equipment  CC  Docket  No.  80-339,  79  FCC  2d  173 
(1980). 
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regarded  as  fully  effectuating  the  basic 
goals  and  objectives  of  Section  II(i).*^ 

167.  In  the  Final  Decision  we 
interpreted  the  decree  based  on  a  full- 
scale  analysis  of  antitrust  concerns  and 
of  the  public  interest  in  general.  We 
concluded  that  our  reading  of  the  decree 
is  compatible  with  antitrust  principles 
favoring  open  entry.  See  Northern 
Pacific  Railway  v.  U.S.,  356  U.S.  1,  4 
(1958).  Accordingly,  we  indicated: 
“[wjhen  an  unstrained  interpretation  of 
the  decree,  holding  out  some  reasonable 
promise  both  of  avoiding  such  an 
anticompetitive  result  and  of  preventing 
possible  controversies  regarding  AT&T’s 
competitive  activities  from  spreading 
beyond  the  range  of  markets  'incidental' 
to  common  carrier  communications  is 
available,  we  believe  it  would  be 
imreasonable  to  adopt  rules  premised 
upon  the  assumption  that  either  the 
Justice  Department  or  the  District  Court 
in  New  Jersey  would  subscribe  to  a  less 
attractive  interpretation."  Id.  at  fn.  117. 

168.  Our  jurisdictional  determinations 
on  reconsideration  in  no  way  affect  our 
discussion  of  the  Bell  System's 
opportunities  to  participate  in  the 
enhanced  services  and  CPE  markets 
under  the  decree.  We  perceive  that 
enhanced  services  are  incidental  to  the 
provision  of  common  carrier 
communications  services  described  by 
Section  V(g]  of  the  consent  decree 
because  they  presuppose  the  use  of 
common  carrier  telecommunications 
facilities.  We  maintain  that  any 
enhanced  services  provided  by  the 
separate  Bell  subsidiary  would  remain 
subject  to  our  jurisdiction  under  GTE 
Service.  In  addition,  as  we  indicated  in 
the  Final  Decision,  our  jurisdictional 
assertion  and  our  interpretation  of  the 
1956  Western  Electric  Decree  stand 
independently.  We  reserve  the  right  to 
inquire  closely,  and  even  to  prescribe 

*^In  paragraph  17  we  have  proposed  certain 
transitional  arrangements  under  which  existing 
AT&T  "enhanced”  services  could  be  offered 
pending  the  establishment  of  a  fully  separated 
subsidiary.  We  regard  these  "transitional"  measures 
as  an  adequate  mechanism  for  public  oversight  of 
such  activities  for  the  limited  transition  period 
anticipated.  Parenthetically,  as  to  the  acceptability 
of  nontariff  oversight  under  the  consent  decree,  we 
have  noted  the  Department  of  Justice  acquiescence 
in  numerous  unregulated  Bell  System  activities.  See 
Final  Decision  at  fh.  116  and  Tentative  Decision  at 
paras.  142-144.  By  contrast,  we  have  here 
implemented  a  scheme  which  establishes  both  a 
separate  subsidiary  and  a  set  of  competitive 
safeguards  or  separation  requirements.  Except  to 
the  extent  that  certain  more  limited  transitional 
arrangements  are  afforded  for  certain  existing 
AT&T  enhanced  services  on  a  short-term  basis,  as 
noted  above,  we  regard  these  separation 
requirements  as  integral  and  essential  to  our 
conclusion  that  the  AT&T  activities  in  question — 
and  indirectly,  of  course,  the  charges  for  such 
activities — are  subject  to  a  scheme  of  public 
regulation  at  least  as  effective  if  not  more  effective 
in  our  view  than  traditional  tariff  regulation. 


price  levels  within  the  fully  separated 
subsidiary  if  violations  of  basic 
separations  safeguards  are  made  out 
and  such  remedial  action  is  necessary  to 
protect  the  statutory  rights  of  the 
monopoly  ratepayer. 

V.  Conclusion 

169.  In  acting  on  the  petitions  for 
reconsideration  we  have  attempted  to 
clarify  various  points  raised,  and  we 
have  modified  the  Final  Decision  where 
appropriate.  We  recognize  that  a  fair 
number  of  issues  remain  for  resolution. 
Some  will  be  addressed  as  part  of  on 
going  proceedings  such  as  Docket  79-105 
and  Docket  No.  20188.  We  are  also 
instituting  proceedings  to  examine  the 
implications  of  various  license  contract 
arrangements  and  to  implement  the 
deregulation  of  embedded  CPE.  Thus, 
the  Second  Computer  Inquiry  may  be 
viewed  as  an  on-going  proceeding. 

170.  We  have  attempted  to  make  our 
determinations  as  clear  as  possible.  In 
addition  to  those  issues  which  remain 
for  resolution  in  separate  proceedings, 
some  ambiguity  may  exist  in  our 
decision.  This  may  be  inevitable, 
considering  the  scope  of  the  proceeding, 
it  may  be  difficult  to  cover  all  related 
areas.  The  Commission  intends  to  give 
expeditious  consideration  to  those 
matters  that  bear  on  the  effective 
implementation  of  the  Final  Decision,  as 
modified  herein,  and  to  render  advice 
when  necessary. 

171.  CWA  has  filed  comments  in  this 
proceeding  which  express  its  concern 
about  the  effects  of  the  proceeding  upon 
its  members.  We  expect  that  AT&T  will 
make  every  effort  to  accommodate  the 
impact  of  the  Final  Decision  on  its 
employees  in  terms  of  wage  structures, 
benefits,  pension  rights,  and  senority 
and  collective  bargaining  rights  within 
the  prescribed  period.  We  continue  to 
believe  that  a  cooperative  approach 
among  all  affected  parties  is  essential  if 
significant  institutional  and  personal 
dislocations  are  to  be  avoided.  It  is 
important  that  the  transition  be 
accomplished  in  a  manner  which  will 
not  disadvantage  the  affected  carriers, 
their  employees  or  their  shareholders. 
We  continue  to  believe,  however  that 
"the  burdens  of  working  out  the 
transition  must  be  borne  in  the  largest 
measure  by  the  affected  carriers."  Final 
Decision  at  para.  266. 

VI.  Ordering  Clauses 

172.  Accordingly,  IT  IS  ORDERED 
pursuant  to  Sections  4(i),  4(j),  201-205, 
403  and  404  of  the  Commimications  Act 
of  1934,  as  amended,  that  the  Final 
Decision  adopted  in  this  proceeding  is 
modified  to  the  extent  set  forth  herein. 


173.  It  is  further  ordered  that  petitions 
for  reconsideration  are  granted  to  the 
extent  set  forth  herein,  and  are 
otherwise  denied. 

174.  It  is  further  ordered  that  Section 
64.702  of  the  Commission's  Rules  and 
Regulations  is  amended  as  set  forth 
below  effective  February  3, 1981. 

Federal  Communications  Commission. 
William  J.  Tricarico, 

Secretary. 

Section  64.702(c)(4)  is  amended  to 
read  as  follows: 

§  64.702  Furnishing  of  data  processing 
services. 

***** 

(c)  *  *  * 

(4)  Any  research  or  development 
performed  on  a  joint  or  separate  basis 
for  the  subsidiary  must  be  done  on  a 
compensatory  basis.  Except  for  generic 
software  within  equipment, 
manufactured  by  an  affiliate,  that  is  sold 
"off  the  shelf  to  any  interested 
purchaser,  >the  separate  corporation 
must  develop  its  own  software,  or 
contract  with  non-aff Hated  vendors. 
***** 

APPENDIX  A 

Petitioners 

American  Telegraph  &  Telephone  Co.  (AT&T) 
United  Telephone  System,  bic.  (United] 
Datapoint  Corporation 
Public  Utilities  Commission  of  California 
TDX  Systems,  Inc.  ' 

Computer  and  Business  Equipment 
Manufacturers  Association  (CBEMA) 

NCR  Corporation  (NCR) 

Western  Union  International,  Inc.  (WUI) 

GTE  Service  Corporation  (GTE) 

Computer  Corporation  of  America  (CCA) 
Communications  Workers  of  America  (CWA) 
Central  Telephone  &  Utilities  Corporation 
(Centel) 

U.S.  Telephone  and  Telegraph  Corporation 
(UST&T) 

Plantronics  Inc. 

Alaska  Public  Utilities  Commission 
Independent  Data  Communications  Mfg. 
Association  (IDCMA) 

Association  of  Data  Processing  Service  Orgs., 
Inc.  (ADAPSO) 

Rural  Electrification  Administration  (REA) 
North  Ameiican  Telephone  Association 
(NATA) 

GTE  Telenet  Communications  Corporation 
and  GTE  Communications  Network 
Systems  Incorporated  (GTE-Telenet) 
Tymnet,  Inc. 

Anchorage  Telephone  Utility 
Rural  Telephone  Coalition  (RTC) 

Alaska  Telephone  Association  (ATA) 

United  States  Independent  Telephone 
Association  (USITA) 

National  Association  of  Regulatory  Utility 
Commissions  (NARUC) 

Motorola,  Inc. 

American  Newspaper  Publishers  Association 
(CCIA) 

Xerox  Corporation 
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Nebraska  Public  Service  Commission  (Motion 
for  Extension  of  Time) 

United  Computing  Systems,  Inc.  (Intention  to 
Reply) 

Minnesota  Public  Service  Commission 
National  Telecommimications  &  Information 
Administration  (NTLA) 

Computer  Law  &  Tax  Report 

Oppositions 

United  NCR 

AT&T  USITA 

ANPA  GTE-Telenet 

UST&T  RTC 

IDCMA  ADAPSO 

NTIA  Tymnet 

Central  CBEMA 

America  Satellite  Company  (ASC) 

Sperry  Univac  Division  Sperry  Corporation 
(Sperry  Univac) 

Anchorage  Telephone  Utility 
Delphi  Communications  Corporation 
Satellite  Business  Systems  (SBS) 

National  Burglar  and  Fire  Alarm  Association 
and  the  Alarm  Industry 
Telecommunications  Committee  (NBFAA  & 
AITC) 

Southern  Pacific  Communications  Company 
(SPCC) 

International  Business  Machines  Corporation 
(IBM) 

Reply  Comments 

CBEMA  NTIA 

AT&T  Xerox 

GTE  ADAPSO 

NATA  IDCMA 

IBM  NARU 

CCIA  Plantronics  Inc. 

USITA  ANPA 

SPCC  Tymet 

Anchorage  Telephone  Utility 
Society  of  Telecommunications  Consultants 
Telecommimications  Association  of 
Minnesota  and  Wisconsin 
Telecommunication  Contractors 
Association 

Separate  Statement  of  Charles  D.  Ferris, 
Chairman 

Re:  Reconsideration  of  the  Final 

Decision  in  the  Second  Computer 
Inquiry. 

We  have  modified  our  Final  Decision 
in  the  Second  Computer  Inquiry  in 
several  important  respects.  First,  the 
pleadings  have  demonstrated  that  the 
complexities  of  deregulating  embedded 
terminal  equipment  require  a  separate 
proceeding,  so  we  are  modifying  our 
Decision  to  reflect  that  fact.  Second,  we 
are  now  convinced  that  imposing  the 
same  separation  requirements  on  GTE 
as  on  AT&T  is  not  justified  in  light  of 
their  differing  circumstances.  Third,  we 
have  refined  our  legal  analysis  to  clarify 
our  jurisdiction  with  respect  to 
enhanced  services. 

I  am  gratified  that  the  structural 
safeguards  we  have  placed  on  the 
American  Telephone  and  Telegraph 
Company  have  survived  intact.  These 
regulatory  safeguards  are  absolutely 
necessary  if  we  are  to  carry  out  our 


responsibility  under  the 
Communications  Act  to  protect 
ratepayers  fi'om  cross-subsidy  and 
ensure  non-discriminatory  access  to 
underlying  basic  transmission  facilities 
by  all  participants  in  the  evolving 
enhanced  communications  industry. 

Guaranteeing  non-discriminatory 
access  is,  in  my  view,  the  most 
important  goal  of  the  structure  we  have 
established.  If  AT&T,  with  its 
overwhelming  share  of  both  the  local 
distribution  and  intercity  transmission 
markets,  is  allowed  to  combine  both 
basic  transmission  facilities  and 
enhanced  services  in  the  same 
organizational  and  operational 
structure,  we  could  never  be  certain  that 
competitors  would  receive  non- 
discriminatory  access  to  the  building 
blocks  upon  which  all  of  the  evolving 
communications  markets  are  based. 

These  regulatory  safeguards  take  on 
added  significance  in  light  of  the  1956 
Consent  Decree.  I  am  satisfied  that 
substituting  structural  regulation  for  our 
traditional  Title  n  regulation  satisfies 
both  the  public  interest  and  the 
requirements  of  the  Decree.  Anything 
less,  however,  would  serve  neiAer. 

I  hope  that  in  the  future  this 
Commission  will  evaluate  requests  for 
waivers  of  this  structure  in  li^t  of  the 
compelling  need  to  satisfy  our 
obligations  to  consumers  and 
competitors,  as  well  as  the  constraints 
imposed  on  AT&T  by  virtue  of  the 
Consent  Decree.  Evisceration  of  this 
regulatory  structure  would  not  only 
defeat  the  fundamental  policy  premises 
of  the  Second  Computer  Inquiry,  it 
would  expose  the  decision  to 
unnecessary  risks  in  the  New  Jersey 
court,  which  has  responsibility  for 
construing  the  Decree  that  AT&T 
voluntarily  entered  into  in  1956. 

Let  me  emphasize,  however,  that 
while  providing  for  AT&Ts  participation 
in  these  evolving  markets  is  very 
important,  removing  needless,  wasteful 
relation  from  all  competitors  is  even 
more  important.  If  faced  with  the  choice 
of  regulating  all  competitors  or  keeping 
AT&T  out,  I  would  vote  to  guarantee 
that  these  markets  could  grow  and 
prosper  free  firom  traditional  regulation. 

Concurring  Statement  of  Commissioner 
James  H.  Quello 

Re:  Reconsideration  of  Final  Decision  in 
Docket  No.  20828 — Second 
Computer  Inquiry. 

I  believe  that  this  decision,  as  it  has 
evolved,  is  a  good  one  which  will 
contribute  to  the  offering  of  more  and 
better  telecommunications  service  for 
the  American  public.  The  Commission, 
upon  reconsideration,  has  wisely 
eliminated  some  of  the  more 


burdensome  aspects  of  the  Final  Order 
and  has  clarified  some  of  its  provisions. 

While  I  wholeheeurtedly  support  the 
main  thrust  of  this  order,  I  continue  to 
have  concerns  that  it  might  be  overly 
restrictive  particularly  with  regard  to 
ownership  of  transmission  facilities  by 
AT&Ts  subsidiary.  Only  time  will  tell 
whether  the  waiver  standards  we  have 
adopted  are  capable  of  providing  relief 
where  such  relief  is  necessary  and 
desirable  as  a  matter  of  public  policy. 

I  am  hopeful  that  over  time  tUs 
decision  will  continue  to  evolve  and  that 
we  will  have  encouraged  development 
of  a  telecommunications  system  that 
will  truly  meet  the  needs  and  interests 
of  the  public. 

Therefore,  I  concur. 

Statement  of  Commissioner  Joseph  R. 
Fogarty 

Concurring  in  Part 

In  Re:  Computer  Inquiry  II— On 
Reconsideration 

When  the  Commission  adopted  the 
Final  Decision  in  its  Second  ^mputer 
Inquiry  on  April  7, 1980, 1  described  that 
action  as  a  “landmark”  in  the  history  of 
telecommunications,  observing  that  no 
other  decision  since  the  passage  of  the 
Communications  Act  of  1934  and  the 
creation  of  this  Commission  is  so 
momentous  in  terms  of  impact  on 
industry,  regulation,  and  the  public 
interest.  I  believe  that  the  Final 
Decision,  as  amended  along  the  lines  I 
proposed,  represents  significant 
progress  and  accomplishment  in 
resolving  the  critical  issues  of 
telecommunications  regulation  in  the 
computer  age  which  have  confronted  the 
Commission  now  for  well  over  a  decade. 
In  particular,  the  essential  concept  of  a 
basic/enhanced  service  dichotomy  and 
resale  structure,  together  with  dominant 
carrier  structural  regulation  and 
forbearance  from  regulation  for  the  rest 
of  the  enhanced  service  competitors,  is 
wise,  pragmatic,  and  supported  by  a 
strong  policy  foimdation.  The 
unbundling  and  detariffing  of  customer 
premises  equipment  (CPE)  is  also 
premised  on  sold  legal  and  policy 
considerations. 

The  Commission's  Final  Decision,  as 
refined  in  this  order,  will,  for  the  most 
part,  bring  the  benefits  of  competition  to 
the  American  consumer.  Our  decision 
will  permit  A'T&T  to  offer  enhanced 
services  for  the  first  time.  This  entry  is 
long  overdue  and,  because  of  AT&Ts 
tremendous  research  and  development 
potential,  the  Commission’s  action 
should  result  immediately  in  benefit  to 
consumers  in  terms  of  innovative, 
widely-available,  and  low  cost 
enhanced  services.  AT&T,  however,  will 
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not  be  the  only  competitor  to  benefit 
from  this  decision.  I^rsuant  to  the 
policy  enunciated  in  our  Computer  II 
rulings,  a  number  of  companies,  who  are 
not  traditional  common  carriers,  will 
now  be  permitted  to  provide  a  wide 
range  of  services,  including 
communications  components,  without 
being  constrained  to  limit  the  nature  and 
scope  of  their  offerings  in  order  to  avoid 
Commission  regulation.  Moreover,  our 
decision  will  permit  a  myriad  of 
common  carriers,  other  than  AT&T,  to 
expand  their  offerings  to  include 
enhanced  services  without  being 
constricted  by  burdensome  regulation  in 
general,  and  the  separate  subsidiary 
requirement  in  particular.  In  the  long 
run,  these  actions  encouraging 
competition  in  the  enhanced  services 
market  by  non-AT&T  companies  will 
prove  to  be  the  more  important 
consequence  of  our  Computer  II 
decisions.  As  a  result  of  this  new  and 
expanded  competition,  I  foresee  truly 
dynamic  growtfi  in  the  number  of  low- 
cost  and  innovative  services  and 
equipment  products  available  to  the 
consumer  in  the  future. 

During  the  course  of  this  proceeding,  I 
have  questioned  the  adequacy  and 
wisdom  of  various  proposals  considered 
by  the  Commission  in  several  critical 
areas.  Central  to  my  partially  dissenting 
views  ^  has  been  the  concern  that  while 
the  Commission  has  attempted  to 
implement  an  almost  pristine  devotion 
to  economic  theories  of  “marketplace 
competition,”  the  actual  efiect  of  such 
actions  would  be  anti-competitive  in 
terms  of  denying  certain  entities  and 
most  importantly,  the  public  they  serve, 
the  benefits  of  “full  and  fair” 
competition.  I  have  also  been  troubled 
that  in  certain  key  areas  the  real-world 
consequences  of  the  Commission’s 
actions  have  been  only  dimly  perceived 
or  wholly  unanticipated  with  no 
assurance  that  the  public  interest  will  be 
served  in  fact,  as  well  as  in  theory.  This 
has  been  my  primary  and  vital  concern, 
for  under  our  existing  statutory 
mandate,  it  is  the  public  interest — the 
interest  of  consumers,  ratepayers,  and 
end  users — and  not  the  interest  of 
particular  competitors,  which  must 
command  the  Commission’s  paramount 
attention  and  responsibility. 

Many  of  the  issues  which  I  raised 
have  been  addressed  and  resolved  over 
the  long  and  somewhat  tortuous  course 
of  this  proceeding,  and  the  decision 
which  we  adopt  here  represents  a  vast 
improvement  over  the  Tentative 
Decision  and  the  Final  Decision.  In 

‘See,  e.g..  Second  Computer  Inquiry— Final 
Decision,  Statement  of  Commiesioner  Joseph  R. 
Fogarty  Dissenting  in  Part  77  FCC  2d  SOS  (1980). 


particular,  although  I  agreed  in  principle 
with  the  position  reached  in  the  Final 
Decision  on  customer  premises 
equipment  (CPE),  I  questioned  whether 
the  Commission  had  properly  addressed 
the  serious  problem  of  the  upward  rate 
pressures  on  local  exchange  rates  which 
would  result  from  the  removal  of 
terminal  equipment  revenue 
requirements  from  the  separations 
process.^  I  was  also  concerned  that  the 
March  1, 1982  implementation  date  for 
the  deregulation  of  CPE  was  totally 
unrealistic.’  The  bifurcated  approach 
with  respect  to  new  and  imbedded  CPE 
and  the  proposed  implementation 
proceeding  which  we  have  adopted  in 
this  decision  go  a  long  way  toward 
easing  my  concerns.'*  In  my  judgment,  it 
is  critical  that  the  Commission  not 
deregulate  in-place  CPE  until  the 
numerous  rate  issues  have  been 
addressed  £md  satisfactorily  resolved.  In 
light  of  the  Commission’s  recognition  of 
these  issues,  my  concerns  regarding  the 
March  1, 1982  implementation  deacUine 
have  been  mooted.  I  suggest  that  in 
order  to  speed  our  consideration  of 
these  issues,  the  implementation 
proceeding  should  be  promptly 
instituted  as  a  Notice  of  Inquiry  and 
Proposed  Rulemaking.  The  rate  issues 
not  addressed  in  this  implementation 
proceeding  should  be  dealt  with  by  the 
joint  Board  recently  convened  in  Docket 
80-286,  and  as  a  member  of  this  Joint 
Board,  I  intend  to  see  that  this 
responsibility  is  met 

With  respect  to  both  the  Tentative 
Decision  and  the  Final  Decision,  I 
observed  that  the  Commission  had 
never  assessed  the  critical  cost  benefit 
trade  offs  inherent  in  the  various 
degrees  of  separation  proposed  for 
“dominant”  carriers.  Here,  1  have  been 
especially  concerned  that  we  have  never 
examined  the  question  of  whether  the 
economies  which  might  flow  to  the  rate¬ 
payer  from  vertical  integration  may 
outweigh  any  potential  abuses.’  Again, 
many  of  my  concerns  have  been  met.  On 
reconsideration,  I  argued  that  GTE 
should  not  be  subject  to  the  separate 
subsidiary  requirement.  In  fact,  GTE 
should  never  have  been  considered  a 
dominant  carrier  for  the  purposes  of  the 
Computer  II  resale  requirements.  The 
record  in  this  proceeding  is  clear  that 

*Id.  at  513. 

*  Id.  at  517. 

*See  Notice  of  Proposed  Rulemaking  and  Order 
Establishing  a  Joint  Itoard,  (Docket  No.  80-2S6, 

FCC  2d  (1980)).  I  note  that  this  Joint  Board  has 
already  held  one  meeting  in  Houston,  Texas  on 
November  12, 1980. 

*See  Separate  Statement  of  Commissioner  Joseph 
R.  Fogarty,  Tentative  Decision,  72  FCC  2d  358, 452 
(1979);  Separate  Statement  of  Commissioner  Joseph 
R.  Fogarty.  77  FCC  2d  384,  508  (1980). 


GTE  does  not  have  sufficient  market 
power  to  allow  it  to  engage  in  the  cross¬ 
subsidization  of  enhanced  services.  In 
this  order,  the  Commission  has  relieved 
GTE  of  the  burden  of  the  resale 
requirement,  and  GTE  may  now  provide 
CPE  and  enhanced  voice  services 
directly.  However,  on  its  face,  this  order 
still  leaves  GTE  subject  to  the 
conditions  imposed  in  the  GTE  Telenet 
Merger  decision.’  I  believe  this  result  is 
inconsistent  with  the  plain  effect  and 
rationale  of  the  Commission’s  decision 
lifting  the  separate  subsidiary 
requirement  from  GTE.  In  essence,  the 
Commission  has  overruled  the  GTE 
Telenet  merger  conditions.  However,  a 
question  has  been  raised  as  to  whether 
parties  have  had  sufficient  notice  of  this 
action,  and  I  will  defer  to  the  need  for 
procedural  certainty  on  this  point.  The 
Commission  should  move  quickly  on  the 
rulemaking  proceeding  which  will 
address  this  issue  with  the  requisite 
finality. 

This  order  also  represents  an 
improvement  over  the  Final  Decision  ■ 
and  Tentative  Decision  with  respect  to 
the  basic/enhanced  service  dichotomy 
and  its  application.  My  partial  dissent  to 
the  Final  Decision  emphasized  that  this 
dichotomy  and  its  accompanying 
^  restrictions,  as  adopted  in  that  order, 
would  preclude  AT&T  from  ofrering  a 
number  of  important  services  via  the 
core  network.  On  reconsideration, 
certain  modifications  have  been  made 
which  substantially  lessen  these 
concerns. 

Under  the  standard  adopted  in  this 
order,  AT&T  will  be  able  to  petition  the 
Commission  for  waiver  permitting  it  to 
offer  enhanced  services  directly  upon  a 
public  interest  showing.  I  concur  in  this 
standard.  I  would  have  preferred, 
however,  that  the  Commission  amend 
the  definition  of  basic  service  to  include 
the  offering  of  voice  storage,  forward 
and  retrieval  services,  such  as  AT&Ts 
Custom  Calling  n  and  Dial-It  services 
and  Plantronics’  CentraVox.  I  believe 
that  by  precluding  the  offering  of  these 
services  as  a  part  of  basic  service,  the 
Commission  has  sacrificed  the  public 
interest  to  preserve  an  allegedly  “bright 
and  enduring”  line  between  basic  and 
enhanced  services.’ Any  line  which 
attempts  to  distinguish  between  AT&Ts 
Custom  Calling  I  offering,  which  is 
permitted  as  a  part  of  basic  service,' 
and  Custom  Calling  n,  Dial-It  and 
CentraVox,  which  are  not,  is  neither 

•  GTE  Telenet  Merger,  72  FCC  2d  111  (1979). 

’  I  cannot  accept  the  argument  that  the  impact  of 
this  is  somehow  lessened  because  only  AT&T  is 
affected.  ATftT  serves  81.3  percent  of  this  nation's 
telephones.  Therefore,  the  vast  majority  of 
consumers  will  be  potentially  affected. 

*See,  Final  Decision  at  para.  98. 
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"bright"  nor  “enduring,”  nor  in  the 
public  interest  If  all  consumers, 
particularly  residential  or  occasional 
users  and  the  less  affluent  in  our  society 
in  the  ghetto  and  rural  areas,  are  ever  to 
be  able  to  obtain  the  full  benefits  of 
modem  telecommunications  technology, 
AT&T  must  be  permitted  to  offer  these 
services  as  a  part  of  basic  service.  The 
criterion  separating  basic  &om 
enhanced  services  should  be  whether 
the  content  of  the  information  is  altered 
during  transmission  not  the  obsolete 
"real  time,"  “human-to-human”  concept 
adopted  by  the  Final  Decision.  The 
Commission  is  not  mandated  simply  to 
promote  competition  in  and  of  itself  nor 
to  promote  a  particular  economic  theory, 
but  rather  to  regulate  “so  as  to  make 
available,  so  far  as  possible  to  all  the 
people  of  the  United  States  a  rapid, 
efficient.  Nation-wide,  and  world-wide 
wire  and  radio  communication  service 
with  adequate  facilities  at  reasonable 
charges.”  ’This  mandate  may  well  meem 
that  the  distinction  between  basic  and 
enhanced  services  will  have  to  be 
blurred,  but  if  the  public  interest 
requires  such  a  blurring,  then  blurred  it 
should  be. 

Although  I  concur  in  the  network 
services  waiver  standard  adopted  by  the 
majority,  I  am  not  completely  satisfied 
with  the  language  contained  in 
paragraphs  19-21  of  this  order.  My  main 
diffi^ty  with  the  language  on  this  point 
is  that  while  it  would  properly  identify 
"unreasonable  costs"  as  a  ground  for  a, 
waiver  request,  it  overlooks  other 
possible  grounds  for  waiver,  namely, 
technological  inefficiencies,  transitional 
factors,  and  national  defense  or  security 
considerations,  and  thus  may  limit  our 
discretion  to  too  rigid  an  application  of 
the  separate  subsi^ary  requirement.  For 
these  reasons,  I  proposed  that 
paragraphs  19-21  be  amended  to 
indicate  that  the  Commission  would 
consider  granting  a  waiver  in  the 
following  circumstances: 

(1)  Where  it  is  technologically  impossible 

to  provide  the  service  as  an  enhanced  service 
through  the  separate  subsidiary  as  opposed 
to  its  being  offered  as  a  part  of  the  basic 
network;  , 

(2)  Where  the  provision  of  the  service  as 
enhanced  instead  of  basic  would  result  in  an 
unreasonably  higher  economic  burden  or 
significantly  greater  costs  to  be  borne  by 
consumers  of  the  service; 

(3)  Where  transitional  considerations 
require  that  existing  or  soon  to  be  offered 
services  be  given  a  reasonable  period  of  time 
to  comply  with  the  separation  requirement;  or 

(4)  Where  other  public  interest  factors, 
such  as  national  defense  or  security,  require 
that  a  particular  enhanced  service  be  offered 
as  basic. 


I  withdrew  my  proposed  amendment 
after  I  was  assured  during  the  course  of 
the  Commission’s  discussion  that  these 
circumstances  were  covered  by 
language  extant  in  the  Order. 

I  also  concur  in  the  standard  which 
would  permit  AT&Ts  subsidiary  to  seek 
a  waiver  of  the  Rules  in  order  to 
construct  or  operate  a  specialized 
transmission  network  for  a  given 
customer,  other  than  at  a  common 
business  location. ‘’As  originally 
drafted,  the  proposed  Reconsideration 
order  would  have  affirmed  the  Final 
Decision’s  flat  prohibition  on 
construction,  ownership,  or  operation  of 
transmission  facilities  by  the  dominant 
carrier's  enhanced  service  and  CPE 
separate  subsidiary.  The  subsidiary 
would  not  have  been  permitted  even  to 
build  a  customized  network  for  a 
particular  customer.  I  believe  that  such  a 
broad  prohibition  would  be  anti¬ 
competitive  in  effect,  overly  restrictive 
in  terms  of  preserving  the  basic/ 
enchanced  service  dichotomy,  and 
unnecessary  in  terms  of  essential 
regulatory  policy.  On  reconsideration,  1 
argued  that  the  separate  subsidiary 
should  be  allowed  to  construct,  own,  or 
operate  its  own  transmission  facilities  to 
optimize  the  flexibility,  innovation,  and 
cost  economy  of  its  e^anced  service 
and  CPE  offerings.  The  potential 
competitors  of  the  dominant  carrier 
separate  subsidiary — e.g..  Exxon,  Xerox. 
IBM/SBS,  Comsat — will  have  these 
clear  and  advantageous  benefits  of  joint 
facilities/enhanced  service-CPE 
planning,  marketing,  control,  and 
operation,  and  I  see  no  sound  reason  to 
deny  these  same  competitive  benefits  to 
the  dominant  carrier  separate 
subsidiary.  I  believe  that  any 
legitimate — as  opposed  to  illusory — 
concerns  about  Ae  integrity  of  that 
basic/enhanced  service  dichotomy 
could  be  met  through  the  Section  214 
process  which  woidd  require  prior 
Commission  authorization  of  any 
separate  subsidiary  construction  or 
ownership  of  transmission  facilities. 

This  process  would  provide  a  fully 
adequate  safeguard  against  any  abuse 
by  the  parent  of  its  “market  power”  with 
respect  to  basic  underlying  transmission 
facilities  or  any  neglect  of  its  “building 
block"  responsibilities  with  respect  to 
the  adequacy  of  the  basic  core  network. 
Although  1  would  have  preferred  that 
the  transmission  facilities  bar  be 
eliminated,  I  believe  that  the  waiver 
standard  adopted  in  this  order  will 
permit  AT&Ts  subsidiary  to  be  fully 
competive. 

This  order  is  also  vast  improvement 
over  the  Tentative  Decision  and  the 


Final  Decision  with  respect  to  the 
treatment  of  code  and  protocol 
conversion.  The  Final  Decision  would 
have  precluded  code  and  protocol 
conversion  by  AT&T  within  the  core 
network.  If  that  had  occurred,  it  would 
have  meant  the  end  of  telephone  service 
as  we  know  and  need  it.  This 
Reconsideration  order  makes  clear  the 
AT&T  may  perform  code  and  protocol 
conversion  within  the  core  network.  We 
have  recently  adopted  a  Notice  of 
Inquiry  seeking  comment  as  to  whether 
AT&T  should  be  permitted  to  offer  code 
and  protocol  conversion  services 
without  being  subjected  to  the 
separation  requirement.  “  We  should 
pursue  the  important  issues  of  core 
network  flexibility  and  utility  which  are 
raised  in  this  proceeding  as 
expenditiously  as  possible. 

In  conclusion.  I  firmly  believe  that  the 
competitive  forces  we  have  now 
unleashed  are  the  best  means  of 
stimulating  technological  iimovation  and 
of  ensuring  the  highest  quality  service  at 
the  lowest  cost  to  the  consumer.  This  is, 
however,  no  time  for  complacency.  The 
newly  created  competitive  market  will 
require  continuing  survellance  by  the 
Commission  to  ensure  that  real-world 
performance  matches  theoretical 
promise.  The  Joint  Board  convened  in 
Docket  No.  89-286  to  examine 
separations  impacts  has  only  recently 
begim  its  deliberations.  The  proceeding 
to  study  whether  AT&T  shoidd  be 
«  permitted  to  offer  code  and  protocol 
conversion  service  offerings  as  a  part  of 
the  core  network  has  just  been  initiated, 
while  the  proceeding  to  work  out  the 
details  for  implementing  the 
deregulation  of  in-place  CPE  has  not  yet 
been  established.  The  Commission  must 
promptly  address  the  large  number  of 
issues  remaining  so  that  we  may 
continue  the  positive  progress  achieved 
in  this  proceeding  thus  far — ^progress 
which  will  mean  a  dramatic 
improvement  in  telecommunications 
service  and  equipment  offerings  to  the 
American  people. 

December  16, 1980. 

Statement  of  Commissioner  Anne  P. 
Jones—Reconsideration  of  the  Final 
Decision  in  the  Second  Computer 
Inquiry 

I  believe  that  the  Commission's  action 
on  Reconsideration  in  the  Second 
Computer  Inquiry  has  gone  a  long  way 
towards  alleviating  the  concerns  which  I 
have  previously  expressed  regarding  the 
Final  Decision.  The  modification  we 
have  adopted  should  provide  a  sound 

»  Digital  Communicatioiu  Protocola,  Notice  of 

Inquiry, - FCC  Zd - ,  FCC  80-702  (Adopted  On 

December  4, 1980;  Releaaed  on  December  8, 1980). 


*47  U.S.C.  §  151. 


'*See,  supra,  para.  82. 
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structural  framework  for  service 
providers,  allowing  them  to  bring 
innovative  and  diverse  services  and 
products  to  the  marketplace  to  the 
benefit  of  users  and  consumers. 

In  my  statement  on  the  Final  Decision, 

I  expressed  some  reservations  regarding 
the  degree  of  structural  separation 
imposed  upon  both  AT&T  and  GTE, 
prior  to  any  clear  and  convincing 
evidence  that  anticompetitive  abuse 
would  take  place  in  the  provision  of 
enhanced  services  and  customer 
premises  equipment  (CPE).  However,  I 
am  now  convinced  that  AT&Ts  sheer 
size,  and  its  potential  for  either 
inhibiting  or  harming  competition  before 
there  could  be  effective  regulatory 
intervention,  argues  for  the  imposition  of 
the  structural  separation  measures 
adopted  by  the  Commission. 

By  the  same  token,  I  feel  that  the 
gamble  of  not  requiring  the  original 
structural  separation  provisions  set  out 
in  the  Final  Decision  is  worth  taking  in 
the  case  of  GTE,  since,  due  to  its  smaller 
relative  size,  the  same  potential  for 
harm  does  not  exist.  In  addition,  GTE  is 
highly  dependent  on  AT&Ts  toll 
facilities  in  order  to  provide  its  own 
enhanced  services.  Therefore,  unlawful 
cross  subsidization  of  enhanced  services 
is  much  less  likely  to  occur  than  in  the 
case  of  AT&T  itself. 

While  I  believe  that  the  structural 
separation  requirements  imposed  upon 
AT&T  are  justifred,  I  also  believe  that 
there  may  be  speciffc  situations  in 
which  the  benefits  to  consumers  due  to 
reducing  the  potential  for 
anticompetitive  abuse  are  outweighed 
by  the  extra  costs  which  the  separation 
requirements  may  cause.  It  is  for  this 
reason  that  I  suggested  the  creation  of 
an  explicit  waiver  process  specifically 
designed  to  deal  with  two  such 
situations:  problems  arising  from  the 
Basic/Enhanced  definition,  and 
problems  arising  from  the  prohibition  on 
the  ownership  of  transmission  facilities 
by  a  separate  subsidiary. 

I  believe  that  our  Basic/Enhanced 
definitional  structure  draws  a  bright  line 
in  the  correct  place  between  basic 
services,  which  we  may  continue  to 
regulate,  and  enhanced  services,  which 
will  be  provided  on  an  unregulated 
basis.  Since  1  believe  that  competition 
should  be  relied  upon  to  the  fullest 
extent  possible  to  meet  the 
telecommunication  needs  of  this 
country,  I  believe  that  a  heavy  burden  of 
proof  should  be  placed  upon  any  carrier 
which  wishes  to  modify  any  of  the 
separation  requirements  imposed  on  the 
provision  of  enhanced  serAdces  because 
such  modifications  would  result  in  more 
services  being  subjected  to  varying 


degrees  of  regulation  rather  than  being 
subjected  to  Uie  test  of  the  marketplace. 

The  prohibition  on  the  ownership  of 
transmission  facilities  by  a  separate 
subsidiary  was  one  of  the  most 
troublesome  issues  faced  by  the 
Commission  on  Reconsideration.  Valid 
arguments  have  been  made  on  both 
sides  of  this  issue  but  on  balance  I  am 
now  convinced  that  the  prohibition  on 
AT&T  should  be  sustained.  At  present 
virtually  all  enhanced  service  providers 
are  dependent  upon  AT&T  for 
underlying  basic  services.  I  believe  the 
prohibition  on  ownership  of 
transmission  facilities  in  AT&T’s 
separate  subsidiary  will  provide  the 
proper  incentive  for  AT&T  to  continue  to 
upgrade  its  underlying  basic  service 
network,  since  its  own  subsidiary  will 
be  dependent  upon  it.  Such  an  incentive 
will  stimulate  the  introduction  of  new 
technologies  into  the  basic  service 
network,  will  help  insure  the  provision 
of  adequate  capacity  for  all  enhanced 
service  providers,  and  will  help 
guarantee  that  complex  interfaces  into 
the  basic  service  network  will  be 
available  to  all  enhanced  service 
providers  on  an  equitable  basis. 

As  in  the  case  of  the  Basic/Enhanced 
definition,  in  certain  circumstances  the 
prohibition  on  the  ownership  of 
transmission  facilities  may  cause  undue 
hardship  to  consumers  or  users  of 
telecommunication  services.  In  such 
circumstances  a  waiver  may  be 
required. 

Further,  as  I  suggested,  the  subsidiary 
will  not  be  precluded  from  constructing 
transmission  facilities  fbr  a  third  party 
as  long  as  these  facilities  are  not  owned 
or  operated  by  the  subsidiary.  Moreover, 
the  bar  on  transmission  facilities 
ownership  will  not  encompass  facilities 
“that  link  various  operations  of  a 
customer  where  its  communication 
needs  are  spread  among  multiple 
buildings  at  a  common  location". 

Anomer  concern  that  I  raised  in  my 
previous  statement  on  the  Final  Decision 
was  that  the  March  1, 1982  deadline  for 
CPE  deregulation  was  too  early.  We 
have  now  adopted  a  bifurcated 
approach  to  the  deregulation  of  CPE. 

Tie  more  complex  problems  associated 
with  embedded  CPE  will  be  resolved  in 
a  subsequent  proceeding.  I  hope  that 
this  approach  will  permit  an  adequate 
transition  for  the  deregulation  of 
embedded  CPE  and  its  resulting  impact 
upon  local  ratepayers.  However,  I  still 
feel  that  the  March  1, 1982  deadline  for 
the  deregulation  of  new  CPE  may  be 
unrealistic. 

Few  if  any  deicisions  made  by  this 
Commission  or  during  my  tenure  as  a 
Commissioner  will  influence  this 
nation's  telecommimcation  services  and 


products  more  than  the  decision  made  in 
the  Second  Computer  Inquiry.  I  believe 
the  foundation  has  been  laid  for  the 
growth  of  innovative  and  diverse 
services  free  from  the  constraints  of 
unnecessary  regulation,  and,  as  a  result, 
the  nation's  telecommunications 
industry  will  better  be  able  to  meet  the 
needs  of  the  future. 

[FR  Doc.  Bl-2034  Filed  1-10-81;  8:45  am) 

BILUNQ  CODE 

DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

49  CFR  Part  1 

[OST  Docket  No.  1;  Arndt  1  ] 

Organization  and  Delegation  of 
Powers  and  Duties;  Order  of 
Secretarial  Succession 

agency:  Department  of  Transportation. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adds  the 
Administrator  of  the  Saint  Lawrence 
Seaway  Development  Corporation  to  the 
list  of  Department  of  Transportation 
officials  who  succeed  to  the  Office  of 
Secretary  of  Transportation  in  the  case 
of  disability  or  absence  of  the  Secretary, 
or  vacancy  in  the  Office  of  Secretary. 
EFFECTIVE  DATE:  January  15, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  I.  Ross,  Office  of  the  General 
Coimsel,  202-428-4723. 

SUPPLEMENTARY  INFORMATION:  Since 
this  amendment  relates  to  Departmental 
management,  procedures,  and  practices, 
notice  and  public  procedure  on  it  are  not 
required  and  it  may  be  made  effective  in 
fewer  than  thirty  days  after  publication 
in  the  Federal  Register. 

In  consideration  of  the  foregoing, 

§  1.26  of  Title  49,  Code  of  Federal 
Regulations,  is  amended  by  adding  a 
new  subparagraph  (7)  at  the  end  of 
paragraph  (a),  to  read  as  follows: 

§  1.26  Secretarial  succession. 

(a)  The  following  officials,  in  the  order 
indicated,  shall  act  as  Secretary  of 
Transportation,  in  case  of  the  absence 
or  disability  of  the  Secretary,  until  the 
absence  or  disability  ceases,  or,  in  the 
case  of  a  vacancy,  until  a  successor  is 
appointed: 

***** 

(7)  Saint  Lawrence  Seaway 
Development  Corporation 
Administrator. 

(Sec.  9(e),  Department  of  Transportation  Act, 
49  use  1657(e).) 
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Issued  in  Washington,  DC,  on  January  15, 
1981. 

William  J.  Beckham,  Jr., 

Acting  Secretary  of  Transportation. 

(FR  Doc.  81-2121  Filed  l-lS-Sl;  8:45  am] 

BILLING  CODE  4«10-«2-M 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  32 

Hunting;  Opening  of  Wildlife  Refuges 
In  Arkansas  and  Mississippi 

agency:  Fish  and  Wildlife  Service. 
ACTION:  Special  regulations. 

SUMMARY:  The  Director  has  determined 
that  the  opening  to  hunting  of  certain 
national  wildlife  refuges  in  Arkansas 
and  Mississippi  is  compatible  with  the 
objectives  for  which  the  areas  were 
established,  will  utilize  a  renewable 
natural  resotu'ce,  and  will  provide 
additional  recreational  opportunity  to 
the  publia  In  addition,  managed  big 
game  hunts  are  designed  to  keep 
population  levels  compatible  with 
habitat  capabilities.  This  document 
establishes  special  regulations  effective 
for  the  upcoming  hunting  seasons  for 
certain  big  game  species. 

DATES:  Period  covered — ^March  21, 1981 
to  May  3, 1981. 

FOR  FURTHER  INFORMATION  CONTACT. 

The  Area  Manager  or  appropriate  refuge 
manager  at  the  address  or  telephone 
number  listed  below: 

Gary  L  Hickman,  Area  Manager,  200  E. 
Pascagoula  St,  Suite  300,  Jackson, 
Mississippi  39201,  Telephone  (601) 
960-4900. 

Raymond  McMaster,  Refuge  Manager, 
White  River  National  Wildlife  Refuge, 
Box  308,  DeWitt  Arkansas  72042, 
Telephone  501/946-1468. 

George  Chandler,  Acting  Refuge 
Manager,  Panther  Swamp  National 
Wildlife  Refine,  P.O.  Box  107,  Yazoo 
City,  Mississippi  39194,  Telephone 
601/746-8511. 

Supplementary  Information 

Alton  Dunaway  is  the  primary  author 
of  these  special  regulations. 

General  Conditions 

1.  Hunting  is  permitted  on  national 
wildlife  refuges  indicated  below  in 
accordance  with  50  CFR  Part  32,  all 
applicable  state  regulations,  the  genera) 
conditions,  and  the  following  special 
regulations: 

The  Refuge  Recreation  Act  of  1963  (16 
U.S.C.  460k)  authorizes  the  Secretary  of 
the  Interior  to  administer  such  areas  for 


public  recreation  as  an  appropriate 
incidental  or  secondary  use  only  to  the 
extent  that  it  is  practicable  and  not 
inconsistent  vdA  the  primary  objectives 
for  which  the  area  was  established.  In 
addition,  the  Refuge  Recreation  Act 
requires:  (a)  that  any  recreational  use 
permitted  will  not  interfere  with  the 
primary  purpose  for  which  the  area  was 
established;  and  (b)  that  funds  are 
available  for  the  development, 
operation,  and  maintenance  of  the 
permitted  forms  of  recreation. 

The  recreational  use  authorized  by 
these  regulations  will  not  interfere  with 
the  primary  purposes  for  which  these 
refuges  were  established.  This 
determination  is  based  upon 
consideration  of,  among  other  things,  the 
Service's  Final  Environmental  Statement 
on  the  Operation  of  the  National 
Wildlife  Refuge  System  published  in 
November,  1976.  Funds  are  available  for 
the  administration  of  the  recreational 
activities  permitted  by  these  regulations. 

2.  A  list  of  special  conditions  applying 
to  individual  refuge  hunts  and  a  map  of 
the  hunt  area(s)  are  available  at  each 
refuge  headquarters.  Portions  of  refuges 
which  are  closed  to  hunting  are 
designated  by  signs  and/or  delineated 
on  maps. 

3.  Access  points  on  certain  refuges  are 
limited  to  designated  roads  or  other 
specitied  areas.  Vehicle  use  on  all  refuge 
areas  is  restricted  to  designated  roads 
and  lanes. 

4.  Persons  under  16  must  be  under  the 
close  supervision  of  an  adult.  For  safety 
reasons  each  adult  may  not  have  more 
than  two  juveniles  under  his 
supervision. 

5.  Dogs  are  not  permitted  on  refuge 
areas  during  hunts. 

§  32.22  Special  reguiationa;  big  game 
hunting  for  indivicluai  vdidlife  refuge  areas. 

Ariiansas — ^White  River  National 
Wildlife  Refuge 

(1)  Turkey  himting  is  permitted 
We^esday  throiigh  Saturday  as 
follows:  April  1, 1981  through  April  4, 
1981;  April  8, 1961  through  April  11, 1981; 
April  15, 1981  through  April  18, 1981; 
April  22, 1981  through  April  25, 1981;  and 
April  29, 1981  throu^  May  2, 1981. 

(2)  Loaded  firearms  are  not  allowed  in 
boats,  vehicles,  or  on  campgroimds. 

(3)  Boats  may  be  used  to  reach 
hunting  areas.  Roads  will  be  closed  if 
too  wet  for  traffic. 

(4)  Permit  is  required  and  will  be 
made  available  at  State  license  dealers 
near  the  refuge  in  DeWitt  Elaine, 
Mellwood,  Tichnor,  St  Charles,  Marvell, 
and  Helena. 

(5)  All  turicey  killed  must  be  checked 
at  one  of  the  following  check  stations: 


Wild  Goose  Bait  Ship,  Rush's  Bait 
Shop — ^Tichnor,  Rush's  Sport  Shop — 
DeWitt,  O.B.'s  Cattish  Farm — ^Ethel 
White  River  Bait  Shop— St.  Charles, 
Singleton's  Bait  Shop— Indian  Bay,  or 
Davis  Grocery — ^Mellwood. 

Mississ^ipi — Panther  Swamp  National 
Wiidiife  Refuge 

(1)  Turkey  hunting  will  be  permitted 
throughout  the  State  spring  season.  No 
Sunday  hunting. 

The  provisions  of  these  special 
regidations  supplement  the  regulations 
which  generally  govern  hunting  on 
wildlife  refuge  areas  and  which  are  set 
forth  in  Title  50,  Code  of  Federal 
Regulations.  Part  32.  The  public  is 
invited  to  offer  suggestions  and 
comments  at  any  time. 

Dated:  January  7, 1981. 

Gary  L.  Jlickman, 

Area  Manager, 

pH  Doc.  81-2086  Filed  1-19-81: 6:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  ENERGY 
Economic  Regulatory  Administration 
10  CFR  Part  211 


[Docket  Nos.  ERA-R-80-09A;  ERA-R-80- 
36] 


Alaska  North  Slope  Crude  Oil 
Entitlement  Adjustment;  Domestic 
Crude  Oil  Entitlements 


agency:  Economic  Regulatory 
Administration,  Department  of  Energy. 
ACTION:  Notice  of  intent  to  defer 
issuance  of  final  rules. 


summary:  On  September  8, 1980,  the 
Economic  Regulatory  Administration 
(ERA)  of  the  Department  of  Energy 
(DOE)  issued  a  further  notice  of 
proposed  rulemaking  and  public 
hearings  (45  FR  61268,  September  15, 
1980)  to  reduce  the  entitlement 
obligation  on  controlled  Alaska  North 
Slope  (ANS)  crude  oil  by  $2.00  per 
barrel.  In  a  separate  notice  of  proposed 
rulemaking  issued  on  October  24, 1980 
(45  FR  72552,  October  31, 1980),  ERA 
proposed  amendments  to  the 
entitlements  program  in  10  CFR  211.67  to 
reduce  post-entitlement  cost  differences 
between  equivalent  price-controlled  and 
uncontrolled  domestic  crude  oil  by 
establishing  separate  entitlement 
obligations  for  refineries  in  PADDs  I-IV 
and  refineries  in  PADD  V.  An 
adjustment  to  reflect  the  differential 
between  high  and  low  sulfur  controlled 
crude  oil  also  was  proposed.  Public 
hearings  were  held  on  both  proposals 
and  written  comments  were  received. 

The  purpose  of  this  notice  is  to  advise 
the  public  that  ERA  has  evaluated  the 
written  and  oral  comments  and  has 
assessed  the  current  crude  oil  market, 
and  as  a  result  of  this  analysis  has 
determined  at  this  time  to  defer  issuance 


of  final  rules  with  respect  to  both 
proposals. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cynthia  Ford  (Hearing  Procedures), 
Economic  Regulatory  Administration, 
Room  B-210,  2000  M  Street  NW., 
Washington,  D.C.  20461,  (202)  653- 
3971 

William  L.  Webb  (Office  of  Public 
Information),  Economic  Regulatory 
Administration,  Room  B-110,  2000  M 
Street  NW.,  Washington,  D.C.  20461, 
(202)  653-4055 

David  A,  Welsh  (Office  of  Petroleum 
Operations),  Economic  Regulatory 
Administration,  Room  6208,  2000  M 
Street  NW.,  Washington,  D.C.  20461, 
(202)  653-3459 

Daniel  J.  Thomas  (Office  of  Petroleum 
Price  Regulations),  Economic 
Regulatory  Administration,  Room 
7116,  2000  M  Street  NW.,  Washington, 
D.C.  20461,  (202)  653-3271 
William  Funk  or  Peter  Schaumberg 
(Office  of  General  Coimsel), 
Department  of  Energy,  Room  6A-127, 
1000  Independence  Avenue  SW., 
Washington,  D.C.  20585,  (202)  252- 
6736  or  252-6754. 

SUPPLEMENTARY  INFORMATION:  We  have 
decided  to  defer  action  on  oiu  proposal 
to  reduce  the  entitlement  obligation 
imposed  upon  controlled  ANS  crude  oil 
for  several  reasons.  First,  recent  changes 
in  prices  for  crude  oils  indicate  that  any 
price  disadvantage  of  price-controlled 
ANS  crude  oil  in  comparison  with 
alternative  sour  crude  imports  at  the 
Gulf  Coast  has  been  reduced 
significantly  so  as  to  restore  the 
competitiveness  of  the  post-entitlement 
price  of  controlled  ANS.  Second, 
because  of  the  increasing  effect  of  the 
phased  decontrol  of  domestic  crude  oil 
prices,  the  amount  of  ANS  crude  oil  that 
may  to  some  extent  be  disadvantaged 
has  diminished  substantially.  Finally,  at 
the  public  hearing  on  our  proposal  in 
this  proceeding,  &e  ANS  producers 
reaffirmed  our  opinion  that  retention  of 
the  existing  ANS  entitlement  obligation 
would  not  adversely  affect  North  Slope 
production. 

The  decision  to  defer  adoption  of  the 
other  proposed  changes  to  the 
entitlements  program  also  was  based 
upon  several  factors.  First,  the  post¬ 
entitlement  cost  differential  between 
controlled  and  equivalent  exempt 
domestic  crude  oils  in  PADDs  I-IV  has 
diminished  significantly.  As  a  result, 
many  commenters  were  of  the  view  that 


the  additional  reporting  and 
administrative  burdens  associated  with 
the  proposed  changes  outweighed  any 
anticipated  benefits  at  this  time.  Also, 
as  with  the  ANS  proposal,  the 
diminishing  volume  of  controlled  crude 
oil  each  month  is  ameliorating  the 
effects  of  any  remaining  disparities 
between  controlled  and  exempt 
domestic  crude  oil. 

Therefore,  the  proposed  changes  for 
ANS  crude  oil  will  not  be  made  effective 
for  crude  oil  nms-to-stills  begiiming 
October  1, 1980,  and  the  other  proposed 
changes  for  domestic  crude  oil 
entitlements  will  not  be  made  effective 
for  crude  oil  runs-to-stills  beginning 
January  1, 1981.  Until  further  notice, 
refiners  and  producers  should  continue 
to  base  their  business  decisions  on  the 
existing  entitlement  regulations. 

Issued  in  Washington,  D.C.,  January  9. 

1981. 

Hazel  R.  Rollins,  ' 

Administrator,  Economic  Regulatory 
Administration. 

[FR  Doc.  81-1772  Filed  1-19-81:  a45  am) 

BILLING  CODE  6450-01-M 


FEDERAL  TRADE  COMMISSION 
16  CFR  Part  13 
[nieNo.811  0015] 

Godfrey  Company;  Proposed  Consent 
Agreement  with  Analysis  to  Aid  Public 
Comment 

agency:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order,  accepted  subject  to  final 
Commission  approval,  would  require, 
among  other  things,  a  Waukesha,  Wis. 
operator  of  a  retail  grocery  chain  to 
divest,  within  six  months  fi'om  the 
effective  date  of  the  order,  seven 
specified  retail  grocery  stores  located  in 
“The  Milwaukee  SMSA."  Such 
divestiture  would  have  to  be  made  to  an 
acquirer  or  acquirers  approved  in 
advance  by  the  Commission.  The 
company  would  also  be  prohibited  for  a 
period  of  ten  years  from  making  any 
acquisition  in  the  retail  grocery  store 
business  involving  four  or  more  stores 
without  prior  Commission  approval. 
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DATE:  Comments  must  be  received  on  or 
before  March  23, 1981. 

ADDRESS:  Comments  should  be  directed 
to;  Office  of  the  Secretary,  Federal 
Trade  Commission,  6th  St.  and 
Pennsylvania  Ave.,  N.W.,  Washington, 
D.C.  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 

FTC/C,  E.  Perry  Johnson,  Washington, 
D.C.  20580.  (202)  523-3601. 
SUPPLfMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 

46  and  §  2.34  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist  and  an  explanation 
thereof,  having  been  Hied  with  and 
accepted,  subject  to  fmal  approval,  by 
the  Commission,  has  been  placed  on  the 
public  record  for  a  period  of  sixty  (60) 
days.  Public  commenhis  invited.  Such 
comments  or  views  will  be  considered 
by  the  Commission  and  will  be 
available  for  inspection  and  copying  at 
its  principal  office  in  accordance  with 
§  4.9(b)(14)  of  the  Commission’s  Rules  of 
Practice  (16  CFR  4.9(b)(14)). 

United  States  of  America  Before  Federal 
Trade  Commission 

‘  (n  the  matter  of  Godfrey  Company,  a 
corporation;  file  No.  811-0015,  agreement 
containing  consent  order  to  divest  and  other 
relief. 

The  Federal  Trade  Commission  having 
initiated  an  investigation  of  the  proposed 
acquisition  by  Godfrey  Company,  a 
corporation,  of  certain  assets  of  Jewel 
Companies,  Inc.,  a  corporation,  and  it  now 
appearing  that  Godfrey  Company,  a 
corporation,  hereinafter  sometimes  referred 
to  as  Godfrey,  is  willing  to  enter  into  an 
agreement  containing  an  Order  to  Divest  and 
Other  Relief: 

It  is  hereby  agreed  by  and  between 
Godfrey  Company,  a  corporation,  but  its  duly 
authorized  officer  and  its  attorney,  and 
counsel  for  the  Federal  Trade  Commission 
that: 

1.  Proposed  respondent  Godfrey  Company 
is  a  corporation  organized,  existing  and  doing 
business  under  and  by  virtue  of  the  laws  of 
the  State  of  Wisconsin  with  its  principal 
executive  offices  located  at  1200  West  Sunset 
Drive,  in  the  City  of  Waukesha,  State  of 
Wisconsin  53187. 

2.  Godfrey  admits  all  of  the  jurisdictional 
facts  set  forth  in  the  draft  of  the  complaint 
here  attached. 

3.  Godfrey  waives: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the  Commission's 
decision  contain  a  statement  of  findings  of 
fact  and  conclusions  of  law;  and 

(c)  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the  validity 
of  the  order  entered  pursuant  to  this 
agreement. 

4.  This  agreement  shall  not  become  a  part 
of  the  public  record  of  the  proceeding  unless 


and  unto  it  is  accepted  by  the  Commission.  If 
this  agreement  is  accepted  by  the 
Commission  it  together  with  the  draft  of  the 
complaint  contemplated  thereby,  will  be 
placed  on  the  public  record  for  a  period  of 
sixty  (60)  days  and  information  in  respect 
thereto  publicly  released.  The  Commission 
thereafter  may  either  withdraw  its 
acceptance  of  this  agreement  and  so  notify 
Godfrey  in  which  event  it  wOl  take  such 
action  as  it  may  consider  appropriate,  or 
issue  and  serve  its  complaint  (in  such  form  as 
the  circumstances  may  require]  and  decision, 
in  disposition  of  the  proceeding. 

5.  Ihis  agreement  is  for  settlement 
purposes  only  and  does  not  constitute  an 
admission  by  Godfrey  that  the  law  has  been 
violated  as  alleged  in  the  draft  of  complaint 
here  attached. 

6.  This  agreement  contemplates  that,  if  it  is 
accepted  by  the  Commission,  and  if  such 
acceptance  is  not  subsequently  withdrawn  by 
the  Commission  pursuant  to  the  provisions  of 
§  2.34  of  the  Commission’s  Rules,  the 
Commission  may,  without  further  notice  to 
Godfrey,  (1)  issue  its  complaint 
corresponding  in  form  and  substance  with  the 
draft  of  the  complaint  here  attached  and  its 
decision  containing  the  following  Order  to 
Divest  and  Other  Relief  in  disposition  of  the 
proceeding,  and  (2)  make  information  public 
in  respect  thereto.  When  so  entered,  the 
Order  to  Divest  and  Other  Relief  shall  have 
the  same  force  and  effect  and  may  be  altered, 
modified  or  set  aside  in  the  same  maimer  and 
within  the  same  time  provided  by  statute  for 
other  orders.  The  order  shall  become  final 
upon  service.  Delivery  by  the  U.S.  Postal 
Service  of  the  complaint  and  decision 
containing  the  agreed-to  order  to  Godfrey’s 
address  as  stated  in  this  agreement  shaU 
constitute  service.  Godfrey  waives  any  right 
it  might  have  to  any  other  manner  of  service. 
The  complaint  may  be  used  in  construing  the 
terms  of  the  order,  and  no  agreement, 
understanding,  representation,  or 
interpretation  not  contained  in  the  order  or 
the  agreement  may  be  used  to  vary  or  to 
contradict  the  terms  of  the  order. 

7.  Proposed  respondent  has  read  the 
proposed  complaint  and  order  contemplated 
hereby.  It  understands  that  once  the  order 
has  been  issued,  it  will  be  required  to  file  one 
or  more  compliance  reports  showing  that  it 
has  fully  complied  with  the  order.  Proposed 
respondent  further  understands  that  it  be 
liable  for  civil  penalties  in  the  amount 
provided  by  law  for  each  violation  of  the 
order  after  it  becomes  final. 

8.  This  agreement  is  conditioned  in  its 
entirety  on  the  consummation  of  the 
acquisition  of  jewel  assets  pursuant  to  the 
agreement  dated  October  13, 1980  between 
Godfrey  and  Jewel.  If  for  any  reason  such 
acquisition  shall  be  cancelled  and  not  occur, 
this  agreement  shall  thereafter  be  of  no 
effect. 

ORDER  TO  DIVEST  AND  OTHER  RELIEF 

I. 

As  used  in  this  order 

(A)  “Godfrey"  means  Godfrey  Company,  a 
corporation  organized  under  the  laws  of 
Wisconsin  with  its  principal  executive  offices 
at  1200  West  Sunset  Drive,  Waukesha, 
Wisconsin  53187  and  its  directors,  officers. 


agents  and  employees,  and  its  subsidiaries, 
successors  and  assigns. 

(B)  “Jewel"  means  Jewel  Companies,  Inc.,  a 
corporation  organized  under  the  laws  of  New 
York  with  its  principal  executive  offices  at 
5725  East  River  Road,  Chicago,  Illinois  60631. 

(C)  "Retail  grocery  stores”  are  retail  stores 
presently  classified  under  Bureau  of  Census 
Industry  Classification  No.  541,  including 
supermarkets,  convenience  stores  and 
delicatessens,  which  primarily  sell  a  wide 
variety  of  canned  or  frozen  foods,  such  as 
vegetables,  fruits  and  soups;  dry  groceries, 
either  packaged  or  in  bulk,  such  as  tea, 
coffee,  cocoa,  dried  fiuits,  processed  food, 
and  non-edible  grocery  items.  In  addition, 
these  stores  often  sell  smoked  and  prepared 
meats,  and  fresh  fish  and  poultry,  fresh 
vegetables  and  fruits,  and  fresh  or  frozen 
meats. 

(D)  “The  Milwaukee  SMSA"  means  the 
Milwaukee  Standard  Metropolitan  Statistical 
Area,  consisting  of  the  four  Wisconsin 
counties  of  Milwaukee,  Waukesha, 
Washington  and  Ozaukee. 

(E)  “dixifrey  stores”  means  those  retail 
grocery  stores  in  the  Milwaukee  SMSA 
owned  by  or  operated  by  Godfrey. 

(F)  “Jewel  stores"  means  those  retail 
grocery  stores  in  the  Milwaukee  SMSA 
owned  or  operated  by  Jewel. 

(C)  The  “disposition  stores"  means  the 
following  Godfrey  (“G”)  stores  and  Jewel 
(“J")  stores: 

1.  G-427  (3045  S.  13th  St..  Milwaukee.  Wl.) 

2.  G-607  (6077  S.  Packard  Ave.,  Cudahy, 
Wl.) 

3.  G-810  (3939  S.  76th  St..  Milwaukee,  Wl.) 

4.  J-1201  (1201  N.  35th  St..  Milwaukee,  Wl.) 

5.  J-729  (729  S.  Layton  Blvd.,  Milwaukee, 
Wl.) 

6.  J-15182  (N81  W15182  Appleton  Ave., 
Menomonee  Falls,  Wl.) 

7.  J-6251  (6251  S.  27th  St..  Greenfield,  Wl.) 

(H)  "Acquisition",  “acquire”,  “merger",  or 

“merge  with”  includes  al  other  forms  of 
arrangement  by  which  Godfrey  may  obtain, 
direcdy  or  indirectly,  all  or  any  part  of  the 
stock  or  assets,  both  tangible  and  intangible, 
of  any  other  retail  grocery  store  or  stores. 

n. 

It  is  ordered  that  within  six  months  from 
the  date  on  which  this  order  becomes  final, 
Godfrey  shall  divest  itself  absolutely  and  in 
good  faith  of  all  of  its  right  title  and  interest 
in  the  disposition  stores;  provided,  however, 
that  God^y  may,  if  so  required  by  the 
lessor(s)  of  any  one  or  more  of  the  disposition 
stores,  remain  a  party  to  its  lease  with  such 
lessorfs)  and  may  take  possession  of  any  of 
the  disposition  stores  upon  default  under  the 
lease  or  sublease  for  such  store  by  the 
sublessee  which  acquired  such  disposition 
store  from  Godfrey.  In  the  event  of  such 
reacquisition  of  any  of  the  disposition  stores, 
Godfrey  shall  divest  the  reacquired 
disposition  store  in  accordance  with  the 
terms  of  this  order  within  six  (6)  months  of 
the  date  of  reacquisition  of  any  such  store. 
Until  approval  of  divestiture.  Godfrey  shall 
continue  to  operate  disposition  stores  G-427, 
G-607  and  G^IO  as  retail  grocery  stores. 
Divestiture  shall  be  made  only  to  an  acquiror 
or  acquirors  approved  in  advance  by  the 
Federal  Trade  Commission.  The  purpose  of 
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the  divestiture  required  by  this  paragraph  is 
to  assure  the  continued  operation  of  the 
disposition  stores  as  retail  grocery  stores  and 
their  survival  as  viable  competitors  in  the 
Milwaukee  SMSA. 

III. 

It  is  further  ordered  that  for  a  period  of  ten 
(10)  years  from  the  date  on  which  this  order 
becomes  final,  Godfrey  shall  not  merge  with 
or  acquire,  or  merge  with  or  acquire  and 
thereafter  hold,  as  corporately  operated  or  as 
franchised  retail  grocery  stores,  directly  or 
indirectly  through  subsidiaries  or  in  any  other 
manner,  without  the  prior  approval  of  the 
Federal  Trade  Commission,  whole  or  any 
part  of  the  stock  or  assets  of  any  individual, 
firm,  partnership,  corporation  or  other  legal 
or  business  entity  which  directly  or  indirectly 
owns  or  operates  any  retail  grocery  store, 
where  such  acquisition  or  merger  involves 
four  or  more  such  retail  grocery  stores; 
provided,  however,  that  nothing  in  this  order 
shall  be  construed  to  prevent  Godfrey  from 
being  or  becoming  a  guarantor  of  lease 
obligations  of  any  Godfrey  franchisee. 

IV. 

It  Is  Further  Ordered  that  within  sixty  (60) 
days  from  the  date  on  which  this  order 
becomes  final  and  every  sixty  (60)  days 
thereafter  until  the  divestiture  required  by 
paragraph  n  of  this  order  is  completed, 
Godfrey  shall  submit  to  the  Federal  Trade 
Commission  a  written  report  setting  forth  in 
detail  the  manner  and  form  in  whi^  Godfrey 
intends  to  comply,  is  complying,  and  has 
complied  with  the  terms  of  this  order  and 
such  additional  information  relating  thereto 
as  may  from  time  to  time  be  required.  In 
addition,  upon  written  request  of  the  staff  of 
the  Federal  Trade  Commission,  Godfrey  shall 
submit  such  reports  in  writing  with  respect  to 
the  other  requirements  of  this  order  as  may 
from  time  to  time  be  requested. 

V. 

It  Is  Further  Ordered  that  Godfrey  notify 
the  Federal  Trade  Commission  at  least  thirty 
(30)  days  prior  to  any  proposed  corporate 
changes,  such  as  dissolution,  assignment  or 
sale  resulting  in  the  emergence  of  a  successor 
corporation,  the  creation  or  dissolution  of 
subsidiaries  or  any  other  change  in  the 
corporation,  which  may  affect  compliance 
with  the  obligations  arising  out  of  this  order. 

Analysis  of  Proposed  Consent  Order  To 
Aid  ^blic  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
consent  order  from  Godfrey  Company. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty  (60) 
days  for  reception  of  comments  from 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement’s  proposed  order. 


The  Commission's  investigation  in  this 
matter  concerned  the  November,  1980 
acquisition  by  Godfrey  Company 
(“Godfrey”)  of  the  assets  of  eleven  retail 
grocery  stores  operated  by  Jewel 
Companies,  Inc.  (“Jewel”)  in  the 
Milwaukee,  Wisconsin  Standard 
Metropolitan  Statistical  Area  (SMSA). 
Godfrey  is  a  retail  grocery  chain  which 
does  business  in  the  Milwaukee  area  as 
well  as  in  other  parts  of  Wisconsin.  The 
Commission  complaint  accompanying 
the  proposed  consent  order  charges  that 
Godfrey’s  acquisition  of  Jewel’s  assets 
in  Milwaukee  violated  section  7  of  the 
Clayton  Act  and  section  5  of  the  Federal 
Trade  Commission  Act.  The  complaint 
alleges  that  there  may  be 
anticompetitive  effects  of  the  acquisition 
in  the  Milwaukee  SMSA,  a  highly 
concentrated  market.  The  alleged 
anticompetitive  effects  include  (a)  the 
elimination  of  actual  competition 
between  Godfrey  and  Jewel  in  the 
Milwaukee  SMSA;  (b)  increased 
concentration  in  the  retail  grocery  store 
business  in  the  Milwaukee  SMSA;  and 
(c)  the  encouragement  of  further 
acquisitions  and  mergers  by  and  among 
other  leading  firms  in  the  retail  grocery 
store  business  in  the  Milwaukee  SMSA. 

The  proposed  order  contains 
provisions  requiring  divestiture  and 
imposing  limitations  on  Godfrey’s  future 
acquisitions.  Under  the  order  Godfrey 
will  be  required  to  divest  seven  retail 
grocery  stores  in  the  Milwaukee  SMSA, 
within  six  months  of  the  date  the  order 
becomes  effective.  Divestiture  will  be 
made  to  an  acquirer  or  acquirers 
approved  in  advance  by  the  Federal 
Trade  Commission.  The  proposed  order 
states  that  the  purpose  of  this 
divestiture  is  to  assure  that  the  divested 
retail  grocery  stores  continue  to  operate 
as  such,  and  as  viable  competifors  in 
Milwaukee.  The  proposed  order  also 
requires  that  for  a  period  of  ten  years 
from  the  effective  date  of  the  order, 
Godfrey  will  not  be  permitted  to  make 
any  acquisitions  in  the  retail  grocery 
store  business  involving  four  or  more 
stores  without  prior  Conunission 
approval. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 

Carol  M.  Thomas, 

Secretary. 

(FR  Doc.  81-2101  Filed  l-lS-81;  8:45  am) 

BILLING  CODE  S750-01-M 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

16  CFR  Part  1406 

Provision  of  Performance  and 
Technical  Data  for  Coal  and  Wood 
Burning  Appliances 
agency:  Consumer  Product  Safety 
Commission. 

ACTION:  Extension  of  comment  period  on 
proposed  rule. 

summary:  The  Commission  extends  the 
period  for  submitting  written  data, 
views,  and  argianents  on  its  proposed 
rule  that  would  require  certain 
performance  and  technical  data  to  be 
supplied  with  coal  and  wood  burning 
stoves,  free-standing  fireplaces  and 
similar  appliances.  The  period  is 
extended  one  month,  from  January  2, 
1981,  to  February  2, 1981.  TTie  extension 
was  made  in  response  to  requests  from 
groups  representing  the  interests  of 
retailers  and  distributors  of  the  affected 
products. 

OATES:  The  comment  period  is  extended 
to  February  2, 1981. 

ADDRESSES:  Written  comments, 
preferably  in  five  copies,  should  be 
submitted  to  the  Secretary,  Consumer 
Product  Safety  Commission, 

Washington,  D.C.,  20207,  and  should  be 
titled  Coal  and  Wood  Staves,  Propased 
Labeling  Rule.  ~- 

All  materials  the  Commission  has  that 
are  relevant  to  this  proceeding, 
including  any  comments  that  may  be 
received  on  the  proposal,  may  be  seen 
in,  or  copies  obtained  from  the  Office  of 
the  Secretary,  Third  Floor,  1111 18th 
Street,  N.W.,  Washington,  D.C.  20207. 
FOR  FURTHER  INFORMATION  CONTACT. 
Stan  Morrow,  Project  Manager,  Fire  and 
Thermal  Bum  Hazards  Program,  Office 
of  Program  Management,  Consumer 
Product  Safety  Commission, 

Washington,  D.C.,  20207,  phone  (301) 
492-6453. 

SUPPLEMENTARY  INFORMATION;  On 

November  17, 1980,  the  Commission 
proposed  a  rule  that  would  require  that 
certain  performance  and  technical  data 
be  supplied  with  coal  and  wood  burning 
stoves,  free-standing  fireplaces,  and 
similar  appliances  in  order  that 
consumers  will  be  aware  of  important 
safety  information  concerning  the 
installation,  operation,  and  maintenance 
of  these  appliances  (45  FR  76018).  Part  of 
the  required  data  would  be  in  the  form 
of  a  permanent,  conspicuous  written 
notice  on  the  device  that  would  provide 
the  following  information; 

a.  Appropriate  minimum  clearances 
between  the  stove  and  chimney 


Federal  Register  /  Vol.  46,  No.  13  /  Wednesday,  January  21,  1981  /  Proposed  Rules 


6017 


connector  and  combustibles  to  avoid  the 
occurence  of  fire. 

b.  Type  of  chimney  and  connector 
appropriate  for  use  with  the  appliance 
and  identification  of  parts  or 
precautions  required  for  passing  the 
chimney  or  connector  through 
combustible  walls  or  ceilings. 

c.  Type  and  dimensions  of  floor 
protection,  if  necessary  to  protect 
combustible  floors. 

d.  Information  to  prevent  overfiring  of 
the  appliance. 

e.  A  statement  of  how  often  the 
chimney  and  chimney  connector  should 
be  inspected  and  cleaned. 

f.  A  statement  that  local  building  or 
fire  officials  should  be  contacted  about 
restrictions  and  installation  inspection 
in  the  owner’s  area. 

g.  The  name  and  address  of  the 
manufacturer  or  private  labeler,  and  the 
model  designation  of  the  appliance. 

Items  (d)  and  (e)  and  the  appropriate 
distance  to  be  maintained  from 
furnishings  in  the  room  would  be  placed 
so  that  they  are  readily  visible  during 
normal  use  of  the  appliance. 

The  proposed  rule  would  also  require 
that  complete  installation,  operation, 
and  maintenance  directions  be  provided 
with  the  appliance.  The  appliance’s 
packaging  would  bear  a  statement 
referring  to  the  installation  directions. 
Sales  catalogs  and  other  point  of  sale 
literature  would  contain  flie  information 
required  by  items  (a)  and  (f)  above.  To 
facilitate  the  Commission’s  confirmation 
that  manufacturers  are  adequately 
complying  with  the  rule,  manufacturers 
must  provide  copies  of  the  notice  on  the 
appliance,  and  of  the  directions,  to  the 
Commission. 

The  proposal  provided  for  the 
submission  of  written  comments  to  the 
Commission  by  January  2, 1981. 

By  letter  dated  December  1, 1980, 
Marcus  J.  Smith  of  the  National  (Wood 
Stove  &  Fireplace)  Journal  requested  an 
extension  of  the  comment  period.  He 
stated  that  it  was  impossible  for  his 
magazine  to  notify  its  readers,  who 
make,  distribute,  and  retail  stoves, 
before  January  2, 1981. 

On  December  23, 1980,  the 
Commission  received  additional 
requests  for  an  extension  of  the 
comment  period  from  the  American 
Retail  Federation  and  the  National 
Retail  Merchants  Association.  These 
requests  cited  the  difflculty  of 
formulating  comments  by  January  2 
because  the  comment  period  extended 
through  the  retailers’  busiest  season. 

After  considering  these  requests,  the  . 
Commission  extended  the  time  for 


submitting  data,  views,  and  arguments 
on  the  proposal  until  February  2, 1981. 

Dated;  January  13. 1981. 

Sadye  E.  Dunn, 

Secretary,  Consumer  Product  Safety 
Commission. 

PK  Doc.  81-1882  Filed  1-19-81: 8:45  am] 

BILLING  CODE  635$-01-M 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

20  CFR  Part  653 

Fiscal  Year  1981  Level  For  Veterans 
Preference  Indicators  of  Compliance 

agency:  Employment  and  Training 
Administration,  Labor. 
action:  Proposed  Rule. 
summary:  The  Employment  and 
Training  Administration  of  the 
Department  of  Labor  is  proposing  to 
update  the  levels  for  the  veterans 
preference  indicators  of  compliance  for 
flscal  year  1981  as  it  is  required  to  do  on 
an  annual  basis  under  20  CFR  653.230(c) 
(e)  and  (j).  The  veterans  preference 
indicators  of  compliance  are  used  by  the 
Department  to  monitor  State 
employment  service  agencies  to  insure 
that  veteran  applicants  receive  priority 
service  as  required  by  38  U.S.C., 
Chapters  41  and  42  and  by  20  CFR  653, 
Subpart  C.  The  Department  does  not 
propose  any  change  in  the  structure  of 
the  indicators  of  compliance.  Changes 
are  limited  to  adjustments  in  the  floor 
levels  for  job  placement  in  several 
States. 

DATES:  Comments  addressing  the 
proposed  changes  to  the  veterans 
preference  indicators  of  compliance  for 
flscal  year  1981  are  due  by  February  20, 
1981.  Comments  directed  to  the  basic 
structure  of  the  veterans  indicator 
system  are  due  by  April  21, 1981. 

ADDRESSES:  Comments  on  the  proposed 
rule  should  be  sent  to:  David  O. 
Williams,  Administrator,  U.S. 
Employment  Service,  Room  8000,  601  D 
Street,  NW.,  Washington,  D.C.  20213. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gilbert  Apodaca,  Acting  Director,  Office 
of  Program  Review,  U.S.  Employment 
Service,  Room  8208,  601  D  Street,  ITN., 
Washington,  D.C.  20213,  202-376-6755. 
SUPPLEMENTARY  INFORMATION;  The 
Department  has  issued  regulations  to 
implement  38  U.S.C.  Chapters  41  and  42 
at  20  CFR  Part  653,  Subpart  C.  These 
regulations  set  forth  requirements 
concerning  services  to  veterans  by  State 


employment  service  agencies.  Sections 
653.221-226  set  forth  standards  of 
performance  governing  State  agency 
service  to  veterans,  and  §  653.230  sets 
forth  veterans  preference  indicators  of 
compliance  for  use  in  determining 
whether  the  performance  standaMs 
have  been  met.  Under  20  CFR  653.230(c), 
(e),  and  (j)  the  Employment  and  Training 
Administration  is  required  to  update  the 
numerical  values  for  the  veterans 
preference  indicators  of  compliance  on 
an  annual  basis  and  to  publish  such 
values  in  the  Federal  Register. 

Indicators  of  Compliance 

In  accordance  with  20  CFR  653.230(a), 
(c)  and  (e)  and  (j),  the  performance  of 
each  State  agency  and  factors  outside  of 
each  agency’s  control  were  considered 
in  developing  the  proposed  flscal  year 
1981  veterans  preference  indicators  and 
appropriate  numerical  values  for  each 
indicator.  Historical  performance  data 
examined  covered  six  months  of  flscal 
year  1980  as  well  as  flscal  years  1979, 
1978  and  1977. 

As  a  result  of  the  above  review 
process,  changes  to  the  flscal  year  1980 
compliance  indicators  for  flscal  year 
1981  are  limited  to  changes  in  the  floor 
level  indicators  for  several  States  as 
discussed  below.  The  Department 
proposes  no  change  in  the 
computational  method  used  in  flscal 
year  1980.  While  alternatives 
incorporating  signiflcant  revisions  to  the 
particular  indicators  and  numerical 
standards  were  considered,  such 
changes  to  the  present  set  of  indicators 
and  required  levels  were  judged  not  to 
be  appropriate  at  this  time. 

A  review  of  job  service  performance 
shows  that  substantial  progress  in 
service  provision  to  all  applicants  was 
made  during  the  1977-79  period.  This 
period  was  characterized  by  expanding 
employment  opportunities  in  the  regular 
unsubsidized  job  market  and  a  sharp 
increase  in  the  number  of  subsidized 
jobs  available  to  unemployed  job 
seekers  unde  the  President’s  Economic 
Stimulus  Program.  State  agencies  took 
full  advantage  of  these  opportunities  by 
expanding  their  contacts  with  the 
business  community  and  providing 
strong  support  to  the  Economic  Stimulus 
Program.  As  reflected  by  State  agency 
performance  on  the  veterans  preference 
indicators  during  these  years,  these 
efforts  were  particularly  beneficial  to 
veterans  as  their  numbers  served  rose  in 
abosolute  terms  and  on  a  preferential 
basis. 

A  number  of  factors  indicate  that  the 
expanding  employment  opportimities 
that  characterized  most  of  the  1977-1979 
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period  have  been  reversed  during  Hscal 
year  1980,  with  recovery  not  anticipated 
until  the  second  quarter  of  fiscal  year 
1981.  The  effect  of  the  decline  in 
economic  activity  has  been  to 
significantly  increase  the  number  of  job 
applicants  while  concurrently  producing 
a  sharp  reduction  in  job  opportunities 
available  to  ES  applicants,  including 
veterans.  Accordingly,  State  agency 
performance  data  through  the  first  half 
of  fiscal  year  1980  show  declines  in 
service  levels  particularly  in  the  area  of 
placements.  For  fiscal  year  1981, 
expectations  for  the  overall  condition  of 
the  economy  including  employment 
prospects  are  uncertain.  In  addition. 

State  agencies  will  again  be  operating 
with  budget  levels  similar  to  those  of 
previous  years  with  no  reasonable 
expectation  for  additional  resources. 

The  Department  believes  that  the 
above  consideration  represent  “other 
appropriate  factors”  under  20  CFR 
652.230(c)  for  use  in  computing  State 
agency  floor  levels.  Therefore,  based  on 
recent  State  agency  performance, 
reduced  availability  of  job  opportunities 
for  ES  applicants,  uncertain  economic 
conditions  for  fiscal  year  1981  and  the 
lack  of  increases  in  State  agency 
resources,  the  Department  has 
determined  with  few  exceptions 
(described  below)  to  propose  in  fiscal 
year  1981  the  same  floor  level  and 
preference  level  service  indicators  and 
corresponding  numerical  values 
established  in  fiscal  year  1980. 

Based  on  the  above  considerations, 
ETA  proposed  to  limit  changes  Ito  the 
veterans  preference  indicators  of 
compliance  to  revision  of  the  placement 
floor  level  indicator  as  follows: 

West  Virginia,  19%. 

Indiana,  16%. 

Michigan,  14%. 

Ohio,  16%. 

These  States  all  have  serious 
unemployment  problems.  Michigan  has 
the  highest  unemployment  rate  in  the 
nation  with  Indiana  second,  Ohio  fourth 
and  West  Virginia  fifth.  Michigan, 
Indicina  and  Ohio  have  also  had  the 
largest  increase  in  unemployment  from 
May  1979  to  May  1980,  while  West 
Virginia  has  been  beset  by  a  sluggish 
coal  industry.  These  levels  recognize  the 
impact  of  adverse  economic  conditions 
but  are  not  so  low  as  to  guarantee 
achievement. 

Comments  of  the  Structure  of  the 
Indicators  of  Compliance  System 

ETA  invites  comments  from  federal. 
State  and  local  government  units. 


veterans  organizations  and  other 
interested  persons  on  ways  to  improve 
the  veterans  perference  indicator  system 
to  make  it  more  effective,  manageable 
and  usabale  in  promoting  services  to 
veterans.  All  aspects  of  die  veterans 
preference  indicator  system  can  be 
addressed.  Comments  received  on  the 
structure  of  the  system  will  be  carefully 
considered  and  analyzed  and,  if 
appropriate,  provide  the  basis  for 
changes  in  the  current  veterans 
preference  indicators  for  future  years. 

Comments  on  the  structure  of  the 
system  should  be  submitted  by  April  21, 
1981.  However,  commenters  may  submit 
system  related  comments  in  conjunction 
with  comments  to  the  proposed  indicator 
levels  for  fiscal  year  1981  February  20, 
1981. 

The  proposed  regulation  is  neither  a 
“significant"  nor  a  “major"  regulation 
under  the  criteria  set  forth  in  the 
Department  of  Labor's  guidelines  under 
Executive  Order  12044  which  were 
published  on  January  26, 1979  at  44  FR 
5570.  Consequently,  neither  an  action 
plan,  which  is  required  for  significant 
regulations,  nor  a  regulatory  analysis, 
which  is  required  for  major  regulations 
has  been  prepared. 

Accordingly,  it  is  proposed  that  in  20 
CFR  653.230(c)(l)(iii)  the  state  values  in 
the  following  foiu*  states  be  revised  to 
read  as  follows: 

§  653.230  Veterans  preference  Indicators 
of  compliance  for  fiscal  year  1981. 
***** 

(c)  *  *  * 

(1)  *  *  * 

(iii)‘  *  * 

Region  III  (Philadelphia): 

West  Virginia . . 

Region  V.  (Chicago): 

Indiana . 

Michigan . . . . . 

Ohio . . 

***** 

(29  U.S.C.  49  et  seq.  39  U.S.C.  2012) 

Signed  at  Washington,  D.C.  this  16th  day  of 
December.  1980. 

Ray  Marshall, 

Secretary  of  Labor. 

[FR  Doc.  81-2184  Filed  1-19-81;  8:45  am) 

BILLING  CODE  4510-30-M 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 
ILR-70-75] 

Limitation  on  Foreign  Tax  Credit  for 
Foreign  Oil  and  Gas  Taxes 
agency:  Internal  Revenue  Service, 
Treasury. 

action:  Extension  of  Time  for 
Comments  and  Requests  for  a  Public 
Hearing. 

summary:  This  document  provides 
notice  of  an  extension  of  time  for 
submitting  comments  and  requests  for  a 
public  hearing  concerning  the  notice  of 
proposed  rulemaking  relating  to  the 
limitation  on  the  foreign  tax  credit  with 
respect  to  taxes  paid  on  foreign  oil 
related  income.  'The  extended  deadline 
for  submission  of  comments  and 
requests  for  a  public  hearing  is  February 
17, 1981. 

DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  delivered  or 
mailed  by  February  17, 1981. 

ADDRESS:  Send  comments  and  requests 
for  a  public  hearing  to  Commissioner  of 
Internal  Revenue,  Attn:  CC:LR:T  (LR-70- 
75),  Washington,  D.C.  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  K.  Duffy  of  the  Legislation  and 
Regulations  Division,  Office  of  Chief 
Counsel,  Internal  Revenue  Service,  1111 
Constitution  Avenue,  N.W., 

Washingtion,  D.C.  20224,  CC:LR:T,  202- 
566-4336,  not  a  toll-free  call, 
SUPPLEMENTARY  INFORMATION:  By  a 
notice  of  proposed  rulemaking  published 
in  the  Federal  Register  for  Monday, 
November  17, 1980  (45  FR  75695), 
comments  and  requests  for  a  public 
hearing  with  respect  to  the  proposed 
rules  were  to  be  delivered  or  mailed  to 
the  Commissioner  of  Internal  Revenue, 
Attn:  CC:LR:T  (LR-70-75),  Washington, 
D.C.  20224,  by  January  16, 1981.  The  date 
by  which  comments  or  requests  must  be 
delivered  or  mailed  is  hereby  extended 
to  February  17, 1981. 

This  document  does  not  meet  the 
criteria  for  significant  regulations  set 
forth  in  paragraph  8  of  the  Treasury 
directive  on  improving  govenunent 
regulations  appearing  in  the  Federal 
Register  for  Wednesday,  November  8, 
1978. 

By  direction  of  the  Acting  Commissioner  of 
Internal  Revenue. 

David  E.  Dickinson, 

Acting  Director,  Legislation  and  Regulations 
Division. 


16 

14 

16 


[FR  Doc.  81-2074  Filed  1-16-81;  4:27  pm] 
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Federal  Register  /  Vol.  46,  No.  13  /  Wednesday,  January  21,  1981  /  Proposed  Rules 


6019 


26  CFR  Part  1 
tLR-65-751 

Payments  to  Foreign  Countries  for  Oil 
and  Gas  that  are  Not  Considered 
Taxes 

agency:  Internal  Revenue  Sevice, 
Treasury. 

ACTION:  Extension  of  Time  for 
Comments  and  Requests  for  a  Public 
Hearing. 


SUMMARY:  This  document  provides 
notice  of  an  extension  of  time  for 
submitting  comments  and  requests  for  a 
public  hearing  concerning  the  notice  of 
proposed  rulemaking  with  respect  to 
payments  to  foreign  countries  for  oil  and 
gas  that  are  not  considered  taxes.  The 
extended  deadline  for  submission  of 
comments  and  requests  for  a  public 
hearing  is  February  17, 1981. 

DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  delivered  or 
mailed  February  17, 1981. 

ADDRESS:  Send  comments  and  requests 
for  a  public  hearing  to  Commissioner  of 
Internal  Revenue,  Attn:  CC:LR:T  (LR-65- 
75),  Washington  D.C.  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  K.  Dully  of  the  Legislation  and 
Regulations  Division,  Office  of  Chief 
Counsel,  Internal  Revenue  Service,  111^ 
Constitution  Avenue,  N.W.,  Washington, 
D.C.  20224,  CC:LR:T.  202-566-4338.  not  a 
toll-free  call. 

SUPPLEMENTARY  INFORMATION:  By  a 

notice  of  proposed  rulemaking  published 
in  the  Feder^  Register  for  Monday, 
November  17, 1980  (45  FR  75692), 
comments  and  requests  for  a  public 
hearing  with  respect  to  the  proposed 
rules  were  to  be  delivered  or  mailed  to 
the  Commissioner  of  Internal  Revenue, 
Attn:  CC:LR:T  (LR~65-75),  Washington. 
D.C  20224,  by  January  16, 1981.  The  date 
by  which  comments  or  requests  must  be 
delivered  or  mailed  is  hereby  extended 
to  February  17, 1981. 

This  document  does  not  meet  the 
criteria  for  significant  regulations  set 
forth  in  paragraph  8  of  the  Treasury 
Directive  on  improving  government 
regulations  appearing  in  the  Federal 
Register  for  Wednesday,  November  8, 
1978. 

By  direction  of  the  Acting  Commissioner  of 
Internal  Revenue. 

David  E.  Dickinson, 

Acting  Director,  Legislation  and  Regulations 
Division. 

[FR  Doc.  81-2075  Filed  1-15-81;  8:45  am] 

WLUNa  CODE  4S30-01-M 


DEPARTMENT  OF  LABOR 
Office  of  the  Secretary 
29  CFR  Part  8 

Practice  Before  the  Board  of  Service 
Contract  Appeals 

Note. — ^This  document  originally  appeared 
in  the  Federal  Register  for  Monday  January  19, 
1981.  It  is  reprinted  in  this  issue  to  meet 
requirements  for  publication  on  the  Tuesday- 
Friday  schedule  assigned  to  the  Department  of 
Labor. 

agency:  Office  of  the  Secretary,  Labor. 
ACTION:  Withdrawal  of  proposed 
regulations. 

SUMMARY:  It  had  been  proposed  to 
create  a  new  Board  of  Service  Contract 
Appeals  and  to  give  it  broad  jurisdiction 
to  hear  the  various  kinds  of  issues  which 
can  arise  under  the  Service  Contract 
Act.  The  appeals  would  arise  from 
either  rulings  of  the  Wage  and  Hour 
Administrator  or  from  the  decisions  of 
the  administrative  law  judges.  Because 
of  concerns  expressed  during  the  notice 
and  comment  period,  this  proposal  is 
now  withdrawn.  An  appeal  to  the 
Secretary  of  Labor  has  been  substituted 
as  Subpart  F  of  the  revision  of  29  CFR 
Part  6. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gail  V.  Coleman,  Coimsel  for  Contract 
Labor  Standards,  General  Legal 
Services,  Office  of  the  Solicitor. 
Department  of  Labor  Building,  200 
Constitution  Avenue,  NW,  Washington, 
D.C.  20212.  Phone  202-523-8268. 
SUPPLEMENTAL  INFORMATION*.  On  April 
22, 1980,  a  proposal  was  published  (45 
FR  27410)  to  create  a  Board  of  Service 
Contract  Appeals  to  hear  appeals  from 
rulings  of  the  Wage  and  Hour  Division 
and  from  decisions  by  administrative 
law  judges  involving  Service  Contract 
Act  matters  and  related  Contract  Work 
Hours  and  Safety  Standards  Act 
matters.  Great  concern  was  expressed 
in  the  comments  received  that  such  a 
formal  appeal  mechanism  would  create 
unacceptable  delays  in  areas  of 
procurement  requiring  quick  decisions, 
such  as  wage  determinations.  Here  was 
also  concern  expressed  regarding  the 
creation  of  another  formal  review  body. 

Upon  reflection,  the  Department  has 
decided  to  withdraw  the  proposal  and  to 
substitute  what  should  be  a  more 
expeditious  appeal  to  the  Secretary. 
These  regulations  are  being  published  as 
a  new  Subpart  F  to  29  CFR  Part  6. 

Signed  at  Washington,  D.C  this  14th  day  of 
January,  1981. 

Ray  Marshall, 

Secretary  of  Labor. 

[FR  Doc.  81-1928  Filed  1-15-81;  9:55  am] 

BILUNG  CODE  4S10-23-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  762 

OPTS-62010;  TSH-FRL  1681-21 

Fully  Halogenated 
Chlorofluoroalkanes;  Proposed 
Essential  Use  Exemption  for 
Pharmaceutical  Rotary  Tablet  Press 
Punch  Lubricants 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Proposed  rule. 

summary:  EPA  is  proposing  to  amend 
its  chlorofluorocarbon  rule  to  add  a  new 
essential  use  exemption  for 
pharmaceutical  rotary  tablet  press 
punch  lubricants. 

DATES:  All  comments  and  requests  for  a 
public  hearing  must  be  submitted  by 
February  20, 1981. 

ADDRESS:  Written  comments  should  be 
addressed  to  the  Document  Control 
Officer  for  this  proposed  rulemaking  and 
should  bear  the  identifying  notation 
“OPTS-62010."Joni  T.  Repasch, 
Technical  Information  Specialist,  Office 
of  Pesticides  and  Toxic  Substances  (TS- 
793),  Environmental  Protection  Agency, 
Rm.  E-^7. 401  M  SL,  SW  Washington. 
D.C.  20460,  (202-755-8050). 

Requests  for  public  hearing  should  be 
submitted,  in  writing,  by  the  end  of  the 
comment  period.  These  requests  should 
include:  (1)  A  brief  statement  of  the 
interest  of  the  person  or  organization  in 
the  proceeding;  (2)  a  brief  outline  of  the 
points  to  be  addressed;  (3)  an  estimate 
of  the  time  required;  and  (4)  a 
nonbinding  list  of  the  persons  to  take 
part  in  the  presentation.  Requests 
should  be  directed  to  the  Record  and 
Hearing  Clerk;  Gordon  McCurdy,  Record 
and  Hearing  Clerk,  Office  of  Pesticides 
and  Toxic  Substances.  Enviromnental 
Protection  Agency,  Room  E-529A.  401  M 
St.,  SW,  Washington,  D.C.  20460. 

FOR  FURTHER  INFORMATION  CONTACT 
John  B.  Ritch,  Jr.,  Director,  Industry 
Assistance  Office,  Office  of  Pesticides 
and  Toxic  Substances.  (TS-799), 
Environmental  Protection  Agency,  401 M 
ST..  SW.  Washington,  D.C  2046a  Toll 
Free:  (800-424-9065).  In  Washington, 

DC:  (554-1404). 

SUPPLEMENTARY  INFORMATION:  EPA 

promulgated  a  rule  under  40  CFR  Part 
762  (43  FR  11318)  which  prohibited 
almost  all  manufacture,  processing  and 
distribution  in  commerce  of  fully 
halogenated  chlorofluoroalkanes 
(hereinafter  referred  to  as 
chlorofluorocarbons  or  CFCs)  for  those 
aerosol  propellant  uses  which  are 
subject  to  the  Toxic  Substances  Control 
Act  (TSCA)  (15  U.S.C  2601  eL  seq.). 
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published  in  the  Federal  Register  of 
March  17, 1978  (43  FR 11318).  EPA 
provided  exemptions  from  this  general 
prohibition  for  uses  determined  to  be 
“essential”  according  to  certain  criteria. 
EPA  is  now  proposing  to  amend  the  rule 
in  order  to  add  and  essential  use 
exemption  for  pharmaceutical  rotary 
tablet  press  punch  lubricants. 

Pharmaceutical  rotary  tablet  press 
punch  lubricants  are  used  to  lubricate 
various  moving  parts  of  machines  which 
make  medicine  tablets.  Punches  and 
dies  are  used  in  the  press  to  form  solid 
tablets.  Since  the  pimches  are  located  in 
punch  sockets  which  have  a  clearance 
of  only  .002  inches,  lubrication  is 
considered  critical. 

EPA  is  aware  of  two  different  types  of 
lubricants  which  are  used  on 
pharmaceutical  rotary  tablet  press 
punches.  One  is  grease;  the  other  is 
Teflon  Only  Teflon  lubricants  are 
propelled  by  chlorofluorocarbons. 

The  primary  area  of  lubrication  is  the 
side  or  shank  area  of  the  punches.  The 
lubricant  is  not  placed  on  the  surface 
which  actually  touches  the  tablet. 
Therefore,  these  lubricants  are  not  mold 
release  agents  which  have  previously 
been  granted  and  essential  use 
exemption. 

A  request  for  this  exemption  was 
made  before  EPA  promulgated  the  final 
rule  on  March  17, 1978.  EPA  denied  the 
request  on  the  grounds  that  nonaerosol 
application  of  the  lubricants  was 
feasible  and  that  carbon  dioxide- 
propelled  products  should  be  suitable 
alternatives.  Information  submitted 
since  promulgation  of  the  final  rule  has 
led  EPA  to  reevaluate  this 
determination. 

The  process  EPA  has  used  in 
evaluating  applications  for  essential  use 
exemptions  is  described  in  “Essential 
Use  Determinations — ^Revised”,  a 
support  document  to  the  March  17, 1978 
rule.  In  making  these  determinations, 

EPA  considers  the  availability  or 
nonavailability  of  substitutes,  the 
possibility  of  severe  economic  hardship 
if  the  use  of  CFG  is  not  allowed,  and  the 
health  and  environmental  consequences 
of  use  of  another  product  in  place  of 
CFCs.  Decisions  to  grant  or  deny 
exemptions  are  based  on  all  these 
criteria.  In  particular,  the  nonavailability 
of  an  alternative  by  itself  is  not  a  basis 
for  finding  that  a  product  is  essential. 

In  evaluating  this  exemption  request, 
EPA  considered  potential  alternatives  to 
chlorofluorocarbon-propelled  Teflon 
lubricants,  including  grease  and  other 
methods  for  application  of  Telflon  . 

Grease  is  not  a  suitable  lubricant  for 
newer  machines  which  run  at  greater 
speeds  than  the  older  machines.  The 
increased  speed  causes  the  grease  to  fall 
down  the  shank  of  the  punch  and 
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contaminate  the  medicine  tablet. 

In  theory.  Teflon  lubicants  can  be 
applied  by  brush  by  aerosol.  However, 
brush  application  is  not  considered  to  be 
safe.  Punches  must  be  moved  during 
lubrication  so  that  all  surfaces  requiring 
lubrication  are  exposed.  In  the  past 
employees  w'ould  lubricate  the  machines 
while  they  were  moving.  This  procedure 
was  a  safety  hazard  and  is  currently 
prevented  by  OSHA  regulations  which 
require  placement  of  a  guard  under  29 
CFR  19.10  212(a)(3)(i).  Employees  can 
stop  the  machines  to  lubricate  them. 
However,  they  must  move  the  punches 
by  hand  in  order  to  lubricate  them 
thoroughly,  and  this  is  a  safety  hazard. 
Brush  application  has  an  additional 
disadvantage  in  that  bristles  may  break 
off  and  contaminate  the  medicine 
tablets.  Because  of  the  difficulties  with 
brush  application,  EPA  does  not 
consider  it  a  suitable  alternative  to 
aerosol  application. 

Finally,  EPA  considered  the  use  of 
alternative  propellants  for  application  of 
Teflon  lubricants,  including  carbon 
dioxide  and  hydrocarbons.  Carbon 
dioxide  does  not  offer  adequate 
performance  characteristics.  The  CO2 
spray  is  much  colder  than  the  F-12 
chlorofluorocarbons  spray  and  creates 
the  condensation  when  the  spray 
touches  the  steel  punches.  The  water 
Mixes  with  the  Teflon®  and  causes  a 
smearing  effect  in  the  punch  socket  and 
eventual  binding  of  the  punch  in  the  • 
socket.  Furthermore,  some  parts  of  the 
machinery  are  cast  iron,  and  the  water 
causes  rusting.  Hydrocarbon  sprays 
cannot  be  used  because  they  create  a 
flammability  hazard.  Thus,  only  CFCs  of 
the  major  aerosol  propellants  have  been 
proved  to  be  technically  effective  and 
generally  safe. 

On  the  basis  of  the  above,  EPA 
believes  that  there  is  no  safe  and 
effective  alternative  to  CFC  propellants 
in  the  lubrication  of  newer,  high-speed 
pharmaceutical  rotary  tablet  press 
punches.  EPA  has  not  performed  a 
detailed  assessment  of  the  economic 
impact  of  not  using  newer  machines 
because  of  a  lack  of  an  acceptable 
lubricant.  However,  EPA  believes  that 
denial  of  the  exemption  would  lead  to  a 
slowdown  of  tableting  operations,  and  a 
greater  probability  of  product 
contamination.  Particular  problems 
might  result  in  operation  of  the  most 
modern  high  speed  machines  without 
Teflon.®  The  overall  result  would  mean 
substantially  increased  cost  to  the 
manufacturer,  and  eventually  to  the 
consumer. 

The  detriment  to  public  health 
resulting  from  imavailability  of 
adequate  lubricants  is  unknown. 
Presumably,  a  cessation  of  the  use  of 
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newer  machines  could  result  in  at  least 
a  short-term  shortage  of  necessary 
medicinal  products.  On  the  other  hand, 
continued  production  of  aerosol 
products  for  this  use  would  not  have  a 
significant  impact  on  the  environment. 
The  annual  production  of  this  product 
by  the  company  which  dominates  the 
market  amounts  to  6,000  cans, 
containing  3,000  pounds  of  CFCs. 

Therefore,  on  tiie  basis  of  the  lack  of 
alternatives  to  the  use  of  CFCs,  the 
economic  and  potential  health  impacts 
of  nonavailability  of  such  products,  and 
the  fact  that  the  release  of  CFCs  into  the 
environment  would  be  small,  EPA  has 
concluded  that  the  use  meets  the  criteria 
for  an  essential  use,  and  is  proposing  to 
amend  §  762.21  to  provide  for  an 
exemption  on  this  basis.  This  exemption 
would  become  effective  upon  final 
promulgation  of  the  rule. 

EPA  has  established  a  public  record 
for  this  rulemaking,  (OPTR  docket 
number  62010]  that  is  available  for 
inspection  in  Rm.  E-447,  Environmental 
Protection  Agency.  401 M  St,  SW, 
Washington,  D.C.,  during  the  hours  from 
8:00  a.m.  until  4:00  p.m.,  Monday  through 
Friday,  except  for  legal  holidays.  This 
record  includes  all  information 
considered  by  the  Agency  in  developing 
this  proposal.  EPA  will  supplement  the 
record  with  additional  information  as  it 
is  received.  The  record  includes  the 
following  categories  of  information: 

1.  The  exemption  applications  from  Key 
Industries  (February  20, 1979): 

2.  "Essential  Use  of  Determinations — 
Revised",  EPA,  March  17, 1978. 

3.  Records  of  all  communications  and 
meetings  between  EPA  personnel  and 
persons  outside  the  Agency  pertaining  to  the 
development  of  this  rule. 

4.  Any  factual  information  considered  by 
the  Agency. 

5.  Comments  re^ceived  on  this  notice. 

Under  Executive  Order  12044,  EPA 
must  determine  whether  a  regulation  is 
"significant”  and  therefore  subject  to  the 
procedure  requirements  of  the  order  or 
whether  it  may  follow  other  specialized 
development  procedures.  EPA  labels 
these  other  regulations  “specialized.” 
This  rule  has  been  reviewed  and 
determined  to  be  a  specialized 
regulation  not  subject  to  the  procedural 
requirements  of  Executive  Order  12044. 

(Sec.  6.  Pub.  L.  94-469. 90  Stat.  2020  (15  U.S.C. 
2065)) 

EPA  proposes  to  amend  40  CFR  Part 
762  by  adding  a  new  paragraph  (h)  to 
§  762.21  to  read  as  follows: 

§  762.21  Essential  use  exemptions. 

«  «  *  *  * 

(h)  pharmaceutical  rotary  tablet  press 
punch  lubricants. 
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Dated:  January  12, 1981. 

Dou^s  M.  Ckistle, 

Administrator. 

IFR  Doc.  n-2104  Filed  1-19.81;  8:45  am] 

BILLINO  CODE  8S6».31-li 

40  CFR  Part  52 

[A-10-FRL  1724-1] 

Availability  of  Implementation  Plan 
Revision;  State  of  Oregon 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  Availability  and 
Advance  Notice  of  Proposed 
Rulemaking. _ 

summary:  EPA  announces  today  receipt 
of  four  (4)  revisions  submitted  by  the 
Department  of  Environmental  Quality  in 
fuinilment  of  a  condition  on  the 
approval  of  this  portion  of  the  Oregon 
Part  D  SIP  revision. 

The  public  is  invited  to  submit  written 
comments  to  the  record  which  will  be 
held  open  for  a  period  of  thirty  (30] 
days. 

A  Notice  of  Proposed  Rulemaking 
describing  the  rules  and  the  action  that 
EPA  intends  to  take  regarding  them  will 
be  published  in  the  Federal  Register 
after  the  initial  thirty  (30]  day  public 
comment  period  has  closed.  A  second 
period  for  the  submittal  of  written 
comments  will  extend  for  thirty  (30] 
days  after  the  publication  of  the  Notice 
of  Proposed  Rulemaking. 

date:  Comments  will  be  accepted  up  to 
February  20, 1981. 

ADDRESSES:  The  related  material  in 
support  of  this  revision  may  be 
examined  during  normal  business  hours 
at  the  following  locations: 

Central  Docket  Section  (lOA-70-2], 

West  Tower  Lobby,  Gallery  I, 
Environmental  Protection  Agency,  401 
M  Street,  S.W.,  Washington,  D.C. 

20460 

Air  Programs  Branch,  Environmental 
Protection  Agency,  Region  10, 1200 
Sixth  Avenue,  Seattle,  Washington, 
98101 

State  of  Oregon,  Department  of 
Environmental  Quality,  522  S.W.  5th 
Avenue,  Yeon  Building,  Fourth  Floor, 
Portland,  OR  97207 

COMMENTS  SHOULD  BE  ADDRESSED  TO: 

Laurie  M  Krai,  Air  Programs  Brauch,  M/ 
S  629,  Environmental  Protection  Agency, 
1200  Sixth  Avenue,  Seattle,  Washington 
98101. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Gearheard,  Air  Programs 
Branch,  M/S  625,  Environmental 
Protection  Agency,  1200  Sixth  Avenue, 


Seattle.  Washington  98101  (206]  442- 
1226. 

SUPPLEMENTARY  INFORMATION:  On  June 
24, 1980  EPA  published  in  the  Federal 
Register  (45  FR  42265]  final  rulemaking 
on  Part  D  revision  to  the  Oregon  SIP.  As 
part  of  this  action,  EPA  conditioned 
various  portions  of  the  Part  D  SIP 
pending  revisions.  The  state  responded 
to  these  conditions  by  submitting  four 
(4]  revisions.  They  are: 

(1]  September  8, 1980 — Certain  aspects 
of  RACT  determinations  for  OAR  340- 
22-170. 

(2]  October  16. 1980— revision  and 
additions  to  the  Volatile  Organic 
Compounds  rules. 

(3]  December  17. 1980 — draft  new  source 
review  rules. 

(4]  December  19, 1980 — source  testing 
procedures. 

The  October  16, 1980  Volatile  Organic 
Compoimd  (VOC]  rules  include  revised 
rules  for  both  Group  I  and  Group  II  VOC 
sources.  Only  the  Group  I  VOC  rules 
were  subject  to  EPA's  June  24, 1980 
conditional  SIP  approval.  EPA  will 
proceed  with  a  separate  rulemaking 
action  for  the  Oregon  VOC  rules 
applicable  to  Group  n  sources. 

The  purpose  of  this  notice  is  to  call 
the  public’s  attention  to  the  fact  that 
these  rules  have  been  formally 
submitted  to  EPA  and  are  available  for 
public  inspection  at  the  locations  noted 
above.  The  public  is  encouraged  to 
submit  written  comments  regarding  the 
proposed  rules  and  thus  participate  in 
this  rulemaking  activity. 

A  more  detailed  description  of  the 
proposed  Oregon  SIP  revisions  vrill  be 
published  in  the  Federal  Register  at  a 
later  date  as  part  of  a  Notice  of 
Proposed  Rulemaking. 

Pursuant  to  the  provisions  of  5  U.S.C. 

§  605(b]  I  hereby  certify  that  the 
attached  rule  will  not  if  promulgated 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  action  only  approves  state  actions. 
It  imposes  no  new  requirements. 
Moreover,  due  to  the  nature  of  the 
federal-state  relationship,  federal 
inquiry  into  the  economic 
reasonableness  of  the  state  actions 
would  serve  no  practical  purpose  and 
could  well  be  improper. 

(Sec.  110, 172,  Clean  Air  Act  (42  U5.C.  7410 
and  7502]) 

Dated:  January  13. 1981. 

Donald  P.  Dubois, 

Regional  Administrator. 

[FR  Doc.  81-2115  FiM  1-19-81;  8:45  am] 

BILLING  CODE  6S60-3S-4I 


40  CFR  Part  721 

(OPTS-50013A;  TSH-FRC  1732-4] 

N-MethanesuHonyl-p- 
Toluenesulfonainkle;  Pubic  Meeting 
on  Proposed  Significant  New  Use 
Determination 

agency:  Environmental  Protectioa 
Agency  (EPA]. 
action:  Ibiblic  Meeting. 

summary:  EPA  proposed  that  certain 
uses  of  the  chemic^  substance  N- 
methanesulfonyl-p-tohienesulfonamide 
be  designated  as  “significant  new  uses’* 
under  section  5(a](2]  of  the  Toxic 
Substance  Control  Act  (TSCA)  (15 
U.S.C.  2604]  in  the  Fede^  Renter  of 
November  26, 1980  (45  FR  78970],  The 
comment  period  for  written  comment  to 
the  proposed  rule  ended  on  January  12, 
1981.  The  Chemical  Manufacturers 
Association  (CMA]  requested  an 
opportunity  to  convey  comments  orally 
to  EPA.  EPA  grants  the  request  and  is 
holding  a  meeting,  open  to  the  public,  to 
receive  comments  on  the  proposal  from 
CMA. 

date:  The  public  meeting  will  begin  at 
2:00  p.m.  on  February  17, 1981. 

ADDRESS:  The  meeting  will  be  held  in 
Washington,  D.C.  at:  EPA  Headquarters. 
Rm.  3908,  Waterside  Mall,  401 M  St., 
SW..  Washington,  D.C.  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  B.  Ritch,  Jr.,  Director,  Industry 
Assistance  Office  (TS-799],  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Rm.  E-429, 401 M  SL 
SW.,  Washii^on,  D.C  20460,  Toll-Free 
(800-424-9060],  In  Washington,  D.C 
(554-1404]. 

SUPPLEMENTARY  INFORMATION:  EPA  will 
hold  a  meeting,  open  to  the  public, 
concerning  the  N-Methanesulfonyl-p- 
Toluenesulfonamide  significant  new  use 
proposal  from  2.‘00  pjn.  to  4dX)  pjn.  on 
Tuesday,  February  17, 1981,  to  obtain 
oral  comments  from  the  Chemical 
Manufacturers  Association. 
Participation  in  the  meeting  will  be 
limited  to  representatives  of  CMA.  As  a 
standard  operating  policy,  the  Office  of 
Toxic  Substances  ofiers  an  opportunity 
for  oral  comment  that  is  not  duplicative 
of  written  commentary  after  the  close  of 
written  comment  periods.  This  scheme 
allows  EPA  to  review  in  advance  the 
written  commentary  of  those  who  have 
some  additional  material  or 
interpretation  to  communicate  which  is 
better  conveyed  orally  in  a  face-to-face, 
roundtable  type  of  session.  The  meeting 
with  CMA  f^s  within  this  policy.  The 
Agency  will  include  a  transcript  of  the 
session  in  the  official  public  record. 
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Dated:  January  12, 1981. 

Edward  A.  Klein, 

Director,  Chemical  Control  Division,  Office  of 
Toxic  Substances. 

(FR  Doc.  81-2025  FUed  1-19-61;  ft45  am] 

BILLING  CODE  6SS0-31-M 

OFFICE  OF  PERSONNEL 
MANAGEMENT 

41  CFR  Ch.  16 

Procurement  Regulations  for  Federal 
Employees  Health  Benefit  Plans 

agency:  O^ice  of  Personnel 
Management  (OPM). 
action:  Advance  Notice  of  Proposed 
Rulemaking. 

SUMMARY:  OPM  is  drafting  proposed 
regulations  to  apply  to  the  negotiation 
and  administration  of  contracts  between 
OPM  and  carriers  for  Federal  Employees 
Health  Benefit  Plans.  This  Advance 
Notice  explains  the  major  concepts  that 
OPM  intends  to  place  in  the  proposed 
regulations,  and  invites  comments  from 
all  interested  persons. 
date;  Comments  must  be  received  on  or 
before  March  23, 1981. 

ADDRESS:  Office  of  Personnel 
Management,  Compensation  Group, 
Office  of  Pay  and  Benefits  Policy,  P.O. 
Box  57,  Washington,  D.C.  20044. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Mary  Arm  Mercer,  Telephone  (202) 
632-4634. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Federal  Employees  Health 
Benefits  Act  (FEHBA),  Pub.  L.  86-362,  73 
Stat.  708  (1959),  as  now  amended  and 
codified  in  Chapter  89  of  Title  5,  United 
States  Code,  Federal  employees  and 
annuitants  may  purchase  health 
insurance  as  a  fringe  benefit  of  their 
Government  employment.  The 
Government  does  not  act  as  an  insurer. 
Rather,  in  accordance  with  FEHBA,  the 
Health  Benefits  Program  consists  of  a 
group  of  “health  benefit  plans."  These 
plans  are  group  insurance  policies, 
contracts  or  similar  group  arrangements 
with  nongovernmental  organizations, 
called  “carriers,"  established  for  the 
purpose  of  "providing,  paying  for  or 
reimbursing  expenses  for  health 
services."  Title  5,  United  States  Code, 
Subsections  8901  (6)  and  (7). 

Chapter  89  of  Title  5  designates  the 
Office  of  Personnel  Management  (OPM) 
as  the  agency  responsible  for  the 
administration  of  the  Federal  Employees 
Health  Benefits  Program.  OPM  is 
authorized  by  the  statute  to  enter  into 
contracts  with  carriers  to  make 
available  four  categories  or  types  of 
health  benefit  plans;  (a)  one 


Government-wide  service  benefit  plan; 

(b)  one  Government-wide  indenmity 
benefit  plan;  (c)  employee  organization 
plans  available  only  to  members  of  the 
organization  and  their  families;  and  (d) 
comprehensive  medical  plans,  wherein 
the  plan  itself  provides  health  care  to 
enrollees  on  a  prepaid  basis.  5  U.S.C. 

8903.  There  are  now  over  100  plans 
participating  in  the  program,  including 
the  two  Government-wide  plans  and  18 
employee  organization  plans. 

I^HBA  also  provides  that  the 
Government  will  pay  part  of  the  cost  of 
coverage  for  each  employee,  with  the 
employee  assuming  the  remainder. 
Currently,  for  all  employees  except 
those  in  the  Postal  Service,  the 
Government  pays  a  contribution  of  up  to 
60  percent  of  the  average  charge  made 
by  six  plans  designated  by  criteria  set 
forth  in  Section  8906  of  Title  5. 

Under  Subsection  8905(a]  of  Title  5, 
each  employee  is  permitted  to  choose  to 
enroll  in  one  of  the  health  benefit  plans 
approved  by  OPM.  Under  Sections 
8905[e}  and  8913  of  Title  5,  OPM  has,  by 
regulation,  designated  an  “open  season" 
during  each  year  when  ai:  employee 
may  make  changes  in  enrollment, 
including  transferring  from  one  plan  to 
another.  5  CFR  890.301(d). 

The  National  Treasury  Employees  Union 
V.  Campbell  Lawsuit 

OPM  entered  into  a  contract  with  the 
Blue  Cross  Association  and  the  Blue 
Shield  Association  to  establish  the 
Government-wide  Service  Benefit  Plan 
authorized  by  5  U.S.C.  8903.  This 
contract  is  known  as  “Contract  No.  CS 
1039." 

On  September  18, 1980,  the  United 
States  District  Court  for  the  District  of 
Columbia  issued  its  order  in  the  case  of 
National  Treasury  Employees  Union  v. 
Campbell,  C.A.  No.  75-2173.  The  Court 
held  that  Contract  No.  CS  1039  is  a 
Government  procurement  contract,  and 
that  therefore  the  Federal  Procurement 
Regulations  (FPR's)  must,  in  part,  be 
applied  to  Contract  No.  CS  1039.  The 
FPR's  are  regulations  issued  by  the 
General  Services  Administration;  the 
FPR's  consist  of  uniform  policies  and 
procedures  applicable  to  Federal 
agencies  in  the  procurement  of,  among 
other  things,  nonpersonal  services.  See 
41  CFR  1-1.002.  The  FPR's  are  set  forth 
in  41  CFR  Chapter  1. 

The  District  Court  further  held  that 
while  the  FPR's  are  applicable  in  general 
to  Contract  No.  CS  1039,  "their  specific 
application  necessarily  differs  because 
of  the  distinctive  nature  of  the  service 
involved."  National  Treasury 
Employees  Union  v.  Campbell,  Slip 
Opinion,  at  6.  The  District  Court  stated 
that  OPM  is  obligated  to  issue 


regulations  which  inform  contractors 
and  employees  of  which  portions  of  the 
FPR's  are  applicable,  and  of  the  extent 
to  which  OPM  policies  deviate  from  the 
FPR’s.  The  District  Court  therefore 
ordered  OPM  to  issue  such  regulations. 

Purpose  of  This  Notice 

OPM  believes  that  conunents  from 
interested  parties  and  the  public  would 
be  helpful  in  drafting  the  contemplated 
regulations  which  will  define  the 
applicability  of  the  FPR's  to  the 
contracts  between  OPM  and  health 
benefits  carriers  for  Federal  employees 
health  benefit  plans.  OPM  anticipates 
that  the  final  regulations  will  apply  to 
all  such  contracts. 

The  FPR’s  contain  in  their  provisions 
numerous  Government-wide  policies  on 
the  negotiation  and  administration  of 
procurement  contracts.  OPM  believes 
that  this  is  an  appropriate  time  to 
reexamine  the  manner  in  which  these 
Government-wide  policies  apply  to  the 
rather  unique  form  of  procurement  that 
contracts  between  OPM  and  health 
benefit  carriers  constitute.  OPM  has 
therefore  set  forth  for  comment  the 
major  concepts  and  policies  which  OPM 
contemplates  its  regulations  will 
embody. 

Material  for  Comment 

The  FPR’s  provide  a  format  for  each 
Federal  agency  to  publish 
“implementing  regulations  deemed 
necessary  for  business  concerns,  and 
others  properly  interested  to  understand 
basic  and  significant  agency 
procurement  policies  and  procedures 
which  implement,  supplement  or  deviate 
from  the  FPR."  41  CFR  1-1.008.  Such 
implementing  and  supplementing 
material  is  to  be  published  in  the 
Federal  Register  and  then  incorporated 
into  succeeding  chapters  of  Title  41, 

Code  of  Federal  Regulations.  41  CFR  1- 
1.006-1.  In  order  to  carry  out  the  order  of 
the  District  Court  in  National  Treasury 
Employees  Union  v.  Campbell.  OPM 
proposes  to  follow  the  FPR  format  and 
establish  a  new  chapter  in  Title  41,  Code 
of  Federal  Regulations.  OPM  will 
describe  in  that  chapter  the  applicability 
of  the  FPR’s  to  contracts  between  OPM 
and  health  benefit  carriers,  including 
any  OPM  deviations  from  the  FPR’s. 

OPM  proposes  to  generally  define  the 
applicability  of  the  FPR’s  to  contracts 
with  health  benefit  carriers  as  follows; 
“The  Federal  Procurement  Regulations 
set  forth  in  Chapter  1  of  Title  41,  Code  of 
Federal  Regulations  are  applicable  to 
contracts  between  the  Office  of 
Personnel  Management  (OPM)  and 
health  benefits  carriers  which  establish 
health  benefit  plans  for  Federal 
employees  and  annuitants,  except  to  the 
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extent  that  this  chapter  indicates  that  a 
part  of  the  Federal  Procurement 
Regulations  is  inapplicable,  or  that  0PM 
has  determined  to  deviate  from  a  part  of 
the  Federal  Procurement  Regulations.” 

OPM  proposes  to  then  implement  the 
particular  parts  of  the  FPR’s  applicable 
to  the  contracts  for  health  benefit  plans 
through  a  series  of  more  specific 
regulations  dealing  with  those  parts 
requiring  supplementation  or 
modification.  Those  numerous  parts  of 
the  FPR’s  which,  by  their  own  terms, 
have  no  apparent  application  to  these 
contracts,  will  not  be  referenced  in  the 
OPM  regulations.  For  example,  part  1-2, 
“Procurement  by  Formal  Advertising,” 
has  no  application  because  FEIiBA 
exempts  these  contracts  from  formal 
advertising.  Similarly,  parts  1-5, 

“Special  and  Directed  Sources  of 
Supply;”  1-6,  “Foreign  Purchases;”  1-9, 
“Patents,  Data  and  Copyrights;”  1-10, 
“Bonds  and  Insurance;”  1-14, 

“Inspection  and  Acceptance;"  1-17, 
“Extraordinary  Contractual  Actions  to 
Facilitate  the  National  Defense;”  1-18, 
“Procurment  of  Construction;"  and  1-19, 
“Transportation”  have  no  apparent 
relevance  to  these  contracts.  This  list  is 
illustrative  and  not  intended  to  be 
complete.  In  addition,  parts  1-1  and  1-7 
contain  numerous  contract  clauses 
which  the  contracting  officer  will  have 
to  determine  the  applicability  of  on  an 
individual  basis  for  each  contract. 

Part  1-1.  This  part  contains  general 
procurement  policies.  Subpart  1-12 
deals  with  determination  of  responsible 
prospective  contractors.  OPM  has 
previously  issued  regulations  which 
specifically  set  minimum  standards  for 
health  benefit  plans  and  carriers  for 
participation  in  the  Federal  Employees 
Health  Benefits  Program,  thereby 
implementing  statutory  requirements  set 
forth  in  Section  8902  of  Title  5.  These 
regulations,  5  CFR  890.201-890.202,  will 
continue  to  govern  admission  to  the 
program. 

Part  1-3.  Contracts  between  OPM  and 
health  benefit  carriers  are  exempted  by 
5  U.S.C.  8902  from  any  requhements  for 
formal  advertising  for  bids.  Contracts 
between  OPM  and  health  benefit 
carriers  are  consequently  procured  by 
negotiation,  and  thus  are  generally 
subject  to  part  1-3  of  the  FPR’s.  OPM 
proposes  to  implement  part  1-3  of  the 
FPR’s,  “Procurement  by  Negotiation,”  by 
defining  the  types  of  contracts  involved, 
by  describing  how  subpart  1-3.8,  “Price 
Negotiation  Policies  and  Techniques,” 
applies  to  these  types  of  contracts,  and 
by  stating  the  extent  of  applicability  of 
subpart  1-3.12,  “Cost  Accounting 
Standai'ds.” 

OPM’s  proposed  definitions  of  the 
types  of  contracts  are  as  follows: 


“Contracts  between  OPM  and  health 
benefit  cairiiers  are  of  two  principal 
types: 

(a)  Community  rated  contracts:  The 
subscription  charge  per  subscriber  is 
fixed  for  the  term  of  the  contract  and  is 
not  subject  to  any  redetermination.  The 
contract  is  with  a  health  benefit  carrier 
which  offers  a  single  basic  benefit 
package  to  all  of  its  subscribers 
(including  Federal  employees  and 
annuitants]  at  the  same  basic 
subscription  rate.  The  community  rate 
per  subscriber  is  calculated  to  produce 
sufficient  revenue  to  cover  the  cost  of 
benefits  delivered  to  all  enrollees  as 
well  as  the  overhead  costs  of  delivering 
the  benefits.  The  rate  charged  to  Federal 
subscribers  may  differ  somewhat  fi:om 
the  commimity  rate  because:  (1)  certain 
additional  benefits  above  the  basic 
package  may  be  provided  to  Federal 
subscribers  (this  cost  is  referred  to  as  a 
“benefit  loading”);  and  (2)  minor 
adjustments  from  the  basic  community 
rate  may  be  made  in  the  rate  charged  to 
Federal  subscribers  to  cover  unique 
requirements  of  the  Federal  Employees 
Health  Benefits  Program  (this  cost  is 
referred  to  as  a  “standard  loading”). 
Where,  because  of  lead-time 
requirements  in  rate  negotiations,  an 
estimated  commimity  rate  is  used,  and 
subsequently  the  actual  community  rate 
turns  out  to  differ  from  the  estimated 
rate,  some  readjustment  may  be  made. 

(b)  Experience  rated  contract;  In  tliis 
contract,  the  subscription  charge  per 
subscriber  is  set  at  the  beginning  of  the 
contract  term,  and  a  fixed  service 
charge  (fee)  to  the  carrier  may  be  set. 
Administrative  expenses  of  the  carrier 
are  subject  to  a  negotiated  limitation. 

At  the  end  of  the  contract  term,  any 
surplus  of  the  subscription  charges 
collected  by  the  carrier  over  the  cost  of 
providing  the  benefits  is  carried  forward 
to  the  next  contract  term  as  a  positive 
balance  in  an  accoimt  called  the 
“special  reserve;”  conversely,  any 
shortfall  where  cost  of  providing  the 
benefits  exceeded  rates  collected  is 
carried  forward  as  a  negative  special 
reserve  balance.  The  special  reserve 
balance  becomes  a  factor  in  determining 
subscription  charges  for  the  next 
contract  term.  See  5  CFR  890.201(a)(8).” 

OPM  proposes  to  describe  the 
applicability  of  subpart  1-3.8  of  the 
^R’s  to  the  process  of  negotiating 
health  benefit  plan  contracts  in  the 
following  maimen  “Application  for 
approval  of,  and  proposal  of 
amendments  to,  health  benefit  plans 
should  be  made  according  to  the 
procedures  set  out  in  5  CFR  890.203. 
OPM  applies  the  requirements  of 
Subpart  1-3.8  of  41  CFR.  "Price 
Negotiation  Policies  and  Techniques,”  to 


such  proposals  for  a  plan  subscription 
charge  during  a  contract  term  as 
follows: 

(a)  For  a  community-rated  health 
benefit  plan  contract,  the  carrier  is 
required  to  demonstrate  to  the 
contracting  officer  that  the  base 
community  rate  is  in  fact  a  true 
community  rate  offered  to  non-Federal 
subscribers.  The  Office  of  Actuary, 
Compensation  Group,  OPM,  will  assist 
the  contracting  officer  in  analyzing  the 
proposed  rate,  and  the  Office  of  Actuary 
may  request  that  the  carrier  provide 
appropriate  supporting  data  or 
documentation.  The  Office  of  Actuary 
will  examine  any  standard  and  benefit 
loadings. 

(b)  For  an  experience-rated  plan,  the 
carrier  is  required  to  demonstrate  to  the 
contracting  officer  that  the  proposed 
rate  reasonably  and  equitably  reflects 
the  costs  of  the  benefits  to  be  provided. 
The  Office  of  Actuary  will  assist  the 
contracting  officer  in  analyzing  the 
proposed  rate,  and  the  Office  of  Actuary 
may  request  that  the  carrier  provide 
appropriate  supporting  data  or 
documentation  on  the  costa  to  be 
incurred  by  the  carrier  under  the 
proposal. 

Each  experience-rated  plan  is 
required  to  submit,  with  its  rate 
proposal,  a  projection  of  its  operations 
for  the  current  and  succeeding  years, 
and  to  explain  the  derivation  of  each 
item  in  the  projection.  Data  supplied  by 
the  plan  is  checked  against  statements 
filed  by  the  plan  showing  monthly  paid 
claims  by  incurred  quarter  of  eac^  year. 
'The  data  in  these  reports  are  also 
verified  by  comparison  to  the  plan’s 
annual  accounting  statement  filed  vrith 
OPM.  The  Office  of  Actuary  will  review 
the  information  filed  by  the  plan  and 
compare  the  plan’s  data  with  an 
independent  projection  developed  by 
the  actuary. 

(c)  Each  health  benefit  plan  is  audited 
by  the  Audit  Division,  Compensation 
Group,  OPM,  on  a  periodic  basis 
according  to  a  schedule  determined  by 
the  Audit  Division  in  consultation  with 
the  contracting  officer.  The  Audit 
Division  prepares  audit  reports  which 
are  supplied  to  the  contracting  officer 
and  the  Office  of  the  Actuary.  The 
contracting  officer  utilizes  these  audit 
reports  in  evaluating  the  validity  and 
accuracy  of  data  submitted  by  &e 
carriers,  in  conducting  negotiations  on 
rates  proposed  by  capers,  and  in 
evaluating  the  efficiency  and 
effectiveness  of  carrier  operations. ' 

(d)  Carriers  are  requir^  to  submit  a 
“Certificate  of  Current  Cost  on  Pricing 
Data”  in  a  format  designated  by  OPM. 
For  community-rated  carriers,  ffiis 
certificate  will  require  the  carrier  to 
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certify  that  the  base  community  rate  is  a 
true  community  rate.  The  certificate  will, 
with  respect  to  experience  rates,  require 
the  carrier  to  certify  that  to  the  best  of 
the  carrier’s  knowledge  and  belief,  the 
data  is  accurate,  complete  and  current. 

OPM  also  proposes  to  explain  its 
policy  relating  to  a  service  charge  (fee  or 
profit)  for  health  benefit  carriers.  OPM 
proposes  the  following  statement  of  its 
policies  on  this  subject: 

“(a)  Community-rated  contracts  with 
health  benefit  carriers  include  a  fee,  if 
any,  as  part  of  the  overall  subscription 
charge,  and  there  is  no  separately 
negotiated  fee  item. 

(b)  Experience-rated  contracts  with 
health  benefit  carriers  may  contain  an 
item  called  the  “service  charge,”  which 
is  analogous  to  a  fee.  The  amount  of  the 
service  i^arge  is  determined  by 
negotiation  between  the  contracting 
officer  and  the  carrier.  In  addition  to  the 
factors  set  forth  in  41  CFR  1-3.808,  the 
following  types  of  factors  may  be 
considered  in  negotiating  the  amoimt  of 
a  service  charge: 

(1)  Underwriting  risk; 

(2)  Size  of  enro^ent  in  plan; 

(3)  Level  of  capital  investment  by  plan 
in  facilities; 

(4)  Plan  efforts  and  efiectiveness  in 
containment  of  health  care  costs; 

(5)  Quality  of  plan  service  to 
subscribers; 

(6)  Plan  participation  in  or 
sponsorship  of  subscriber  and  provider 
education,  and  other  communify  service 
programs; 

(7)  Unrecovered  costs  to  carrier  for 
enroUees  converting  from  enrollment  in 
plan  to  individual  coverage; 

(8)  Changes  in  the  Consumer  Price 
Index;  and 

(9)  For  plans  sponsored  by  employee 
organizations,  the  amount  of  associate 
membership  dues,  if  any,  received  by 
the  organization. 

Subpart  1-3.12  of  the  FPR’s  sets  forth 
a  series  of  Cost  Accounting  Standards 
issued  by  the  Cost  Accounting 
Standards  Board.  OPM  proposes  to 
define  the  extent  of  the  applicability  of 
the  Cost  Accounting  Standards  through 
the  following  statement:  “Experience¬ 
rated  contracts  between  OPM  and 
health  benefit  carriers  will  include  the 
‘modified  contract  coverage  clause’  set 
forth  in  41  CFR  l-3.1204-2(b).  This 
clause,  entitled  ‘Consistency  of  Cost 
Accounting  Practices-Nondefense 
Contract'  requires  compliance  with  41 
CFR  1-3.1220^1,  ‘Consistency  in 
Estimating,  Accumulating  and  Reporting 
CosU,'  and  41  CFR  1-3.1220-2, 
‘Consistency  in  Allocating  Costs 
incurred  for  the  Same  Purpose.’” 

Although  application  of  the  remaining 
cost  accounting  standards  (41  CFR  1- 


3.1220-3  to  1-3.1220-14)  is  not  required 
by  the  modified  contract  coverage 
clause,  OPM  believes  that  these 
standards  represent  the  application  of 
sound  cost  accounting  theory  which,  if 
adhered  to  by  carriers,  would  result  in 
an  equitable  and  reasonable  allocation 
of  expenses  to  the  health  benefit  plans. 
Consequently,  OPM  plans  to  review  the 
other-cost  accounting  standards  for 
possible  future  application  to  the  health 
benefit  plan  contracts,  and  OPM 
requests  comments  regarding  the 
appropriateness  of  applying  each 
standard. 

Part  1-6.  This  part  contains 
procedures  for  termination  of 
procurement  contracts.  The  procedures 
for  withdrawal  of  approval  of  a  health 
benefit  plan  are  governed  by  specific 
program  regulations  set  forffi  at  5  CFR 
890.205  and  are  implemented  by 
provisions  in  each  of  these  contracts. 

Part  1-11.  This  part  concerns  Federal, 
State  and  local  taxes.  The  contracts 
between  OPM  and  health  benefit 
carriers  contain  specific  provisions 
governing  taxes.  , 

Part  1-12.  This  part  deals  with  general 
policies  concerning  labor.  In  subpart  1- 
12.1,  “Basic  Labor  Policies,”  certain 
requirements  for  prospective  and 
retroactive  approvals  of  overtime 
premiums  and  shift  premiums  are  set 
forth  at  41  CFR  1-12.102-4.  OPM  will  not 
require  any  agency  approval  of  overtime 
or  shift  premiums. 

OPM  contracts  with  health  benefit 
carriers  will  contain  appropriate  clauses 
to  implement  the  subparts  of  Part  1-12 
which  relate  to  restrictions  on  use  of 
convict  labor  and  to  equal  opportunity 
in  employment 

Part  1-15.  This  part  of  the  FPR’s 
contains  general  cost  principles  and 
procedures  for  the  negotiation  and 
administration  of  several  types  of 
contracts.  OPM  has  maintained  that  the 
cost  principles  set  forth  in  subpart  1-15.2 
apply  to  experience-rated  contracts  with 
health  benefit  carriers,  and  OPM 
proposes  to  so  state  through  the 
following  language: 

“The  Contract  Cost  Principles  and 
Procedures  set  forth  in  41  CFR  Subpart 
1-15.2,  entitled  “Contracts  with 
Commercial  Organizations,”  apply  to  all 
experience-rated  contracts  between 
OPM  and  health  benefit  carriers. 
Allowable  costs  under  such  experience¬ 
rated  contracts  will  be  determined 
according  to  Subpart  1-15.2.” 

OPM  is  studying  the  “selected  costs” 
principles  set  forth  in  §  1-15.205,  and 
welcomes  conunents  regarding 
particular  cost  items.  In  particular,  OPM 
has  the  option,  pursuant  to  FPR 
Temporary  Regulation  40, 41  Federal 
Register  44475  (October  8, 1976),  of 


implementing  Cost  Accounting  Standard 
No.  414,  “Cost  of  Money  as  an  Element 
of  the  Cost  of  Facilities  Capital.”* 
Interested  parties  should  be  aware  that 
if  OPM  determines  to  issue  regulations 
allowing  the  imputed  cost  of  money  in 
facilities  capital  as  an  allowable 
administrative  cost,  OPM  expects  that, 
consistent  with  General  Services 
Administration  guidance,  the  service 
charge  paid  to  the  carrier  would  no' 
longer  reflect  the  level  of  investment  by 
the  carrier,  and  would  be 
correspondingly  reduced. 

At  this  time  OPM  is  proposing  several 
clarifications  of  the  selected  costs 
subsections.  These  proposals  are  as 
follows:  “The  ’Selected  Costs’  set  forth 
in  41  CFR  1-15.205  are  supplemented  or 
modified  to  the  following  extent: 

(1)  Advertising  costs  (§  1-15.205(1)). 
Advertising  includes  any  message  in  the 
media  which  identifies  the  name  of  the 
carrier  or  of  its  Federal  Employees 
Health  Benefit  plan,  and  which  is 
directed  at  either  the  plan’s  current 
subscribers.  Federal  employees  and 
annuitants,  providers  of  medical 
services,  or  the  general  public.  Media 
messages  with  an  asserted 
“educational”  content  or  purpose  are 
deemed  advertising  when  the  above 
circumstances  exist,  regardless  of  the 
fact  that  the  messages  may  include 
information  related  to  health  care  or 
cost  containment.  The  expense  of 
advertising  is  not  allowable  as  a  cost; 
however,  the. expense  of  plan 
educational  efforts  may  be  a  factor  to  be 
considered  by  the  contracting  officer  in 
negotiating  the  “service  charge.” 

(2)  Compensation  for  personal 
services  (8  l-15.205-6(b)).  OPM 
approval  of  overtime  is  not  required  for 
overtime  premiums,  extra-pay  shifts  and 
multi-shift  work  premiums  to  constitute 
allowable  costs. 

“(3)  Professional  and  consultant 
service  costs — legal,  accounting, 
engineering  and  other  (§  1-15-205- 
31(d)).  Expenses  incident  to  carrier 
appeals  under  the  disputes  clause  of  a 
contract  from  final  decisions  of  the 
contracting  officer  are  not  allowable 
costs.” 

Part  1-16.  This  part  prescribes  various 
forms  for  use  in  procurement  actions. 
OPM  generally  uses  forms  it  has 
developed  for  use  within  the  Federal 
Employees  Health  Benefits  Program,  and 
which  serve  comparable  functions  to  the 
forms  set  forth  in  Part  1-16. 


*  FPR  Temporary  Regulation  40  may  be  rescinded 
in  the  near  future  pursuant  to  Policy  Letter  80-7  of 
the  Office  of  Federal  Procurement  Policy  (December 
9, 1980).  Should  FPR  Temporary  Regulation  40  be 
revoked,  OPM  will  evaluate  the  situation  in  the  light 
of  whatever  future  provisions  are  inserted  into  the 
FPR’s  concerning  cost  of  money. 
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Part  1-20.  This  section  prescribes 
requirements  for  records  retention.  This 
part  applies  to  contracts  between  0PM 
and  health  beneht  carriers,  except  that 
16-20.202(a),  “Other  record  retention 
requirements,”  will  be  modified  to 
ensure  consistency  among  all  FEHBP 
contracts.  OPM  will  require  retention  of 
records  and  accounts  for  5  years  after 
the  end  of  the  contract  year  to  which 
they  relate,  except  that  claims  records 
shall  be  maintained  for  3  years  after  the 
end  of  the  contract  year  to  which  they 
relate. 

Part  1-30.  This  part  concerns  contract 
financing.  The  contracts  between  OPM 
and  health  benefit  carriers  contain 
specific  provisions  defining  the  method 
of  payment  from  the  Federal  Employees 
Health  Benefit  Fund  to  the  carrier. 

This  advance  notice  of  proposed 
rulemaking  is  issued  under  the  authority 
of  40  U.S.C.  486(c)  and  5  U.S.C.  8913. 
Office  of  Personnel  Management. 

Beverly  M.  (ones. 

Issuance  System  Manager. 

[FR  Doc.  81-1848  Filed  1-18-81:  8:45  am] 

BILLINQ  CODE  6523-01-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  63 

[CC  Docket  No.  78-72— Phase  II] 

MTS  and  WATS  Market  Structure; 

Order  Extending  Time  for  Filing 
Comments  and  Reply  Comments 

agency:  Federal  Communications 
Commission. 

ACTION:  Report  and  Third  Supplemental 
Notice  of  Inquiry  and  Proposed  Rule; 
Extension  of  comment  and  reply  period. 

summary:  This  Order  grants  Alascom, 
Inc.,  a  one  month  extension  of  time  in 
which  to  file  comments  in  CC  Docket 
78-72-Phase  II  relating  to  MTS  and 
WATS  market  structure.  The  extension 
is  granted  to  give  Alascom  additional 
time  to  complete  market  studies  and  to 
prepare  comments. 

dates:  Initial  comments  are  now  due  on 
or  before  January  8. 1981,  and  reply 
comments  are  due  on  or  before  February 
16, 1981. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  Slotten,  Policy  and  Program 
Planning  Division,  Common  Carrier 
Bureau,  202-632-9342. 


SUPPLEMENTARY  INFORMATION: 

Order  Extending  Time  for  Filing 
Comments  and  Reply  Comments  (45 
FR  55777);  August  21. 1980 

Adopted:  December  4, 1980. 

Released:  December  5, 1980. 

By  the  Chief,  Common  Carrier  Bureau: 

1.  On  December  1, 1980,  Alascom,  Inc., 
filed  a  petition  for  an  extension  of  time 
to  file  comments  to  the  Commission’s 
Report  and  Third  Supplemental  Notice 
of  Inquiry  and  Proposed  Rulemaking  in 
CC  Docket  No.  7&-72  Phase  II.  FCC  80- 

.  463  (released  August  25, 1980).*  The 
Third  Supplemental  Notice  separated 
the  question  of  competitive  versus 
monopoly  supply  of  telecommunications 
services  in  the  Alaska  submarket  ft-om 
the  consideration  of  that  issue  for  the 
remainder  of  the  United  States.  In  so 
doing,  it  provided  Alascom  with  a 
further  opportxmity  to  support  its 
argument  that  Alaska  should  be  served 
on  a  sole  source  basis.  On  December  3, 

1980,  General  Communications  Inc. 

(GCI),  filed  an  opposition  to  Alascom’s 
petition. 

2.  Alascom  seeks  an  extension  of  time 
until  January  8, 1981,  in  which  to  file 
initial  comments,  and  until  Februaiy  14, 

1981,  in  which  to  file  reply  comments.  In 
support  of  its  request,  Alascom  states 
that  the  month  extension  to  December  8 
was  the  minimum  necessary  if 
everything  happened  without  delay.  It 
states  that  it  has  made  considerable 
progress  in  preparing  its  studies  but 
needs  an  additional  month  to  complete 
the  studies  and  to  prepare  its  comments. 
Alascom  states  that  it  does  not  believe 
the  Commission  or  other  parties  will  be 
injured  by  a  short  delay. 

3.  GCI  argues  that  Alascom  has  failed 
to  justify  its  request  for  an  extension  of 
time  in  which  to  file  comments,  and  that 
the  Commission  should  deny,  or 
severely  limit,  any  extension  of  the  due 
date.  In  support  of  its  position,  GCI 
submits  that  it  and  other  carriers  desire 
an  early  confirmation  that  an  open  entry 
policy  in  the  MTS-WATS  market  is 
applicable  to  Alaska  as  well  as  the  other 
49  states:  that  Alascom  has  already  had 
90  to  120  days  to  develop  a  study 
methodology  and  prepare  its  comments; 
and  that  this  is  the  third  30  day 
extension  requested  by  Alascom. 

4.  The  Commission  is  cognizant  of  the 
uncertainty  engendered  by  the  existence 

'That  Order  initially  established  filing  dates  of 
October  17, 19S0.  for  initial  comments  and 
November  17, 1980,  for  reply  comments.  Because  of 
Commission  delays  in  issuing  the  Order,  the 
Common  Carrier  Bureau  extended  the  dates  at 
Alascom's  request  until  November  10. 1980,  and 
December  10, 1980,  respectively.  See  Mimeo  No. 
35462.  Subsequently,  the  Commission  granted  an 
additional  extension  of  time  to  December  8, 1980, 
and  January  14, 1981,  respectively.  See  Mimeo  No. 

I  01146  (released  November  4, 1980]. 


of  an  outstanding  docket  which  is 
inquiring  into  the  question  of  whether  an 
open  entry  policy  for  the  MTS-WATS 
market  in  Alaska  is  in  the  public 
interest.  To  reach  a  decision,  the 
Commission  must  develop  a  record  on 
which  a  decision  c€in  be  made.  Based  on 
Alascom’s  representation  that 
considerable  effort  has  been  expended 
in  preparing  market  studies  and  that 
significant  progress  has  been  made,  the 
Commission  finds  that  the  grant  of  an 
additional  month  in  which  to  file 
comments  is  in  the  public  interest.  This 
should  provide  the  Commission  with  a 
complete  record  upon  which  to  base  its 
decision.  We  would  emphasize, 
however,  that  the  Commission  will  not 
look  with  favor  on  further  requests  for 
extension  of  time  by  Alascom  in  the 
absence  of  compelling  circumstances. 
Reply  comments  will  be  due  on 
February  16, 1981,  since  the  fourteenth  is 
a  Saturday. 

5.  Accordingly,  it  is  ordered,  pursuant 
to  Sections  4(i),  5(d)(1)  and  303(f)  of  the 
Communications  Act,  as  amended,  and 
Section  0.291  of  the  Commission’s  Rules, 
that  the  dates  for  filing  comments  in 
response  to  the  Report  and  Third 
Supplemental  Notice  of  Inquiry  and 
Proposed  Rulemaking  IS  EXTENDED  to 
and  including  Jeinuary  8, 1981,  and  the 
date  for  filing  reply  comments  IS 
EXTENDED  to  and  including  February 
16. 1981. 

Federal  Communicadons  Conunission. 
William  B.  Ginsbeig, 

Deputy  Bureau  Chief  (Policy). 

(FR  Doc.  81-2032  FUed  1-19-81: 8:45  am] 

BILLING  CODE  $712-01-41 

47  CFR  Part  76 

[CT  Docket  Na  79-193;  RM-3115;  FCC  80- 
7541 

Television  Broadcasting;  Television 
Broadcasting;  Cable  Television; 
Addition  to  Huntsviiie-Oecatur, 
Alabama,  Market 

agency:  Federal  Communications 
Commission. 

action:  Denial  of  proposed  rule. 

SUMMARY:  The  Commission  does  not 
adopt  a  proposed  amendment  to  its  list 
of  the  top  100  television  markets  utilized 
in  the  cable  television  rules  (47  CFR 
76.51)  to  add  Florence.  Alabama  to  the 
hyphenated  market  now  designated  as 
Huntsville-Decatur,  Alabama  (#96). 
Inclusion  of  Florence  in  the  market 
would  have  made  Florence  televison 
stations  “must-carry  signals”  for  cable 
systems  within  the  Grade  B  contour  of 
Huntsville  and  Decatur  television 
stations.  ’The  Commission  finds  that 
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Florence  is  not  part  of  the  Huntsville- 
Decatur  viewing  market;  that  there  is  no 
public  need  to  include  Florence  in  the 
market;  and  that  the  burden  would  be 
too  great  on  Huntsville  and  Decatur 
cable  systems  to  require  them  to  carry 
the  Florence  station  under  the 
mandatory  signal  carriage  rules. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  L.  Stuehrmann,  Cable 
Television  Bureau,  (202)  632-6468. 
SUPPLEMENTARY  INFORMATION:  In  the 
matter  of  amendment  of  §  76.51  of  the 
Commission's  rules  and  regulations,  CT- 
Docket  NO.  79-193,  RM-3115. 

Report  and  Order 

Adopted:  December  18, 1960. 

Released:  January  14, 1981. 

By  the  Commission:  Conunissioners  Quello 
and  Jones  absent. 

1.  Television  Muscle  Shoals,  Inc., 
(“TMS”),  licensee  of  Station  WOWL-TV 
(NBC,  channel  15),  Florence,  Alabama, 
has  requested  that  the  Commission 
revise  its  list  of  the  top  100  television 
markets  utiii2ed  in  the  cable  television 
rules  (47  CFR  76.51),  to  add  Florence, 
Alabama  to  the  hyphenated  market  now 
designated  as  Huntsville-Decatur, 
Alabama  (#96).  TMS  originally  hied  its 
request  as  a  petition  for  special  relief 
pursuant  to  §  76.7  of  the  Commission’s 
Rules.  Objections  to  that  petition  were 
filed  by  Teleprompter  Southeast,  Inc., 
and  Decatur  TeleCable  Corp.,  both 
operators  of  cable  systems  that  would 
be  required  to  carry  the  signal  of 
WOWL-TV  if  the  market  designation 
were  changed.  When  TMS  replied  to 
these  objections,  it  became  clear  that 
what  TMS  sought  was  in  fact  a  change 
in  §  76.51(a)(96)  of  the  Rules,  rather  Aan 
special  relieL  IMS’s  pleading  was  thus 
converted  to  a  petition  for  rulemaking 
and  in  response  the  Notice  of  Proposed 
Rule  Making  in  CT  Docket  79-193,  FCC 
79-484,  FCC  2d  ,  44  FR  48997 
(1978),  was  issued  proposing  the  change 
in  market  designation  urged  by  TMS. 
Comments  and  Reply  Comments  were 
filed  by  Teleprompter  Southeast,  Inc., 
Rocket  City  'Television,  Inc.,  American 
Valley  Broadcasting  Company,  Decatur 
TeleCable  Corporation,  Television 
Muscle  Shoals,  Inc.,  and  Athens  TV 
Cable  of  Alabama,  Inc.  In  addition  all 
pleadings  in  the  special  relief 
proceeding  have  been  considered  in  the 
present  rulemaking. 

Comments 

2.  The  Comments  in  support  of  the 
proposed  rulemaking  argue:  (1)  That  it  is 
unfair  to  exclude  Florence  from  the 
Huntsville-Decatur  market  when,  in  fact, 


the  Florence  population  was  included  in 
the  calculation  of  the  market  rank  in 
1970;  (2)  that  Florence  is  a  part  of  the 
Huntsville-Decatur  community  due  to 
the  amount  of  advertiser  support  in  that 
market  from  Florence  viewers;  and  (3) 
that  the  inclusion  of  Florence  in  the 
market  could  be  accomplished  without 
undue  economic  hardship  to  existing 
cable  systems.  Athens  TV  Cable  of 
Alabama,  operator  of  a  cable  television 
system  in  Athens,  Alabama,  supports 
the  change  since  in  its  absence  it  is 
prohibited  &om  carrying  the  signal  of 
WOWL-TV. 

S.The  cable  television  system 
comments  in  opposition  to  the  proposed 
change  argue:  (1)  That  Florence  is  a 
conununity  separate  and  distinct  from 
Huntsville-Decatur,  such  that  there  is  no 
integration  of  economic  £uid  social  units 
to  justify  including  it  in  the  market;  (2) 
that  the  petition  is  actually  based  upon 
a  conflict  between  TMS  and  Arbitron 
such  that  the  Commission  should  not  be 
"used”  to  settle  their  dispute;  and  (3) 
that  to  include  Florence  in  the 
Huntsville-Decatur  market  would  force 
cable  operators  to  carry  Station  WOWL- 
TV  and  that  such  a  requirement  would 
be  costly  to  cable  systems  already 
carrying  a  full  complement  of  signals. 
The  cable  system  in  Decatiu*,  for 
example,  estimates  that  carriage  of 
WOWL-TV  would  require  an  upgrading 
of  its  plant  and  the  installation  of 
converters  involving  an  initial  capital 
outlay  of  $641,050  and  annual  operating 
costs  of  $40,520.  The  change  is  also 
resisted  by  American  Valley 
Broadcasting,  Inc.,  the  licensee  WAFF,  a 
Huntsville,  Alabama  television  station, 
which  states  that  the  communities  in 
question  are  geographically  and 
economically  separate  and  that  while  it 
has  audience  in  the  Florence  area  it 
does  not  rely  on  the  eirea  for  advertising 
support  or  attempt  to  ascertain  or  serve 
the  needs  and  interest  of  that  area.  It 
claims  that  what  is  really  involved,  is  a 
dispute  between  the  Florence  television 
station  and  ARB,  that  ARB’s  decision  to 
include  Florence  in  the  market  is 
erroneous,  and  that  the  Commission 
should  not  permit  itself  to  be  used  to 
resolve  this  private  dispute. 

Discussion 

4.  The  presence  or  absence  of  a 
community  on  the  major  (top  100) 
market  list  has  a  number  of 
consequences  for  television  stations 
licensed  to  that  community:  (1)  It 
determines  whether  the  station  obtains 
the  benefits  of  smaller  or  major  market 
network  nonduplication  protection 
(smaller  market  stations  receive  a  large 
zone  of  protection),  (2)  it  determines 
whether  the  station  receives  syndicated 


program  exclusivity  and  the  type  of 
protection  from  distant  signal  carriage  to 
which  it  is  entitled  (the  Commission  in 
its  Report  and  Order  in  Docket  2098B 
and  21284,  FCC  80-443,  45  FR  60186 
(1980)  has  voted  to  eliminate  these 
rules),  and  (3)  it  determines  the  scope  of 
a  station’s  mandatory  cable  television 
carriage  rights  (a  station  is  entitled  to 
mandatory  carriage  throughout  the 
market  with  which  it  is  identiBed).  The 
Commission  originally  based  it  major 
market  list  on  the  American  Research 
Bureau's  (now  Arbitron)  1970  primetime 
households  ranking,  although  it  made 
minor  adjustments  to  this  list.  Para.  75. 
Cable  Television  Report  and  Order, 

FCC  72-108,  36  FCC  2d  143, 171-172 
(1972).  Arbitron’s  1970  market  rankings 
refer  to  the  “Huntsville-Decatur- 
Florence”  market.  However,  when  the 
list  was  incorporated  into  Section  76.51 
of  the  rules,  the  market  was  designated 
‘‘Huntsville-Decatur.’’  The  absence  of 
Florence  from  this  list  is  unexplained  in 
the  Cable  Television  Report  and  Order, 
supra. 

~  5.  In  the  present  context  what  is  in 
issue  is  the  mandatory  carriage  rights  of 
WOWL-TV.  It  would  like  to  have  such 
rights  on  additional  cable,  systems, 
including  particularly  those  in 
Huntsville  and  Decatur.  The  cable 
systems  are  resisting  such  carriage  on 
the  groimds  of  inadequate  channel 
capacity,  technical  unavailability  of  the 
WOWL-TV  signal,  uimecessary 
duplication  of  signal  carriage  from 
stations  that  might  be  subject  to  deletion 
under  the  network  nonduplication  rules, 
and  a  desire  for  freedom  from 
governmental  interference  in  the 
broadcast  signals  distributed  to  their 
subscribers.  The  change  would  also 
create  additional  competition  for  the 
stations  in  Huntsville  and  is  resisted  by 
one  of  the  stations  there. 

6.  In  the  Cable  Television  Report  and 
Order,  supra,  at  176,  the  subject  of 
‘‘hyphenated  markets”  was  discussed. 
The  Commission  said: 

In  such  markets,  characterized  by  more 
than  one  major  population  center  supporting 
all  stations  in  the  market  but  with  competing 
stations  licensed  to  different  cities  within  the 
market  area,  we  will  permit  and,  on  request 
of  the  station  involved,  require  carriage  of  all 
stations  licensed  to  designated  communities 
in  the  market.  Because  of  the  structure  of 
these  markets,  including  the  terrian  and  the 
population  distribution,  portions  of  the 
market  are  occasionally  located  beyond  the 
Grade  B  contours  of  some  market  station. 
Consequently,  we  are  adopting  this  rule  in 
order  to  help  equalize  competition  between 
stations  in  markets  of  this  type,  and  to  assure 
that  stations  will  have  access  to  cable 
subscribers  in  the  market  and  that  cable 
subscribers  will  have  access  to  all  stations  in 
the  market.  (Footnote  omitted). 
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7.  The  term  "market”  as  it  is  used  in 
the  cable  television  rules,  and  indeed  as 
it  is  used  by  the  audience  rating  services 
and  the  broadcasting  industry  generally, 
is  not  without  certain  ambiguities.  Since 
the  term  is  used  in  a  number  of  different 
contexts  and  in  particular  has  been  used 
to  perform  a  number  of  functions  in  the 
regulation  of  cable  television,  certain 
compromises  inevitably  have  been 
incorporated  into  the  dehnition.  For 
purposes  of  the  cable  television 
syndicated  program  exclusivity  rules  the 
definition  was  intended  to  be  a  partial 
reflection  of  the  manner  in  which 
television  programming  was  sold;  for 
purposes  of  protecting  television 
stations  from  distant  signal  competition 
it  was  intended  to  define  a  core  area  on 
which  the  stations  in  question 
principally  relied  for  their  economic 
support:  and  for  purposed  of  the 
mandatory  carriage  rules  it  was 
intended  as  an  area  on  which  the 
stations  in  the  market  actually  relied  or 
could  logically  rely  on  for  economic 
support.  For  ail  of  these  purposes  the 
greater  the  separation  between  cities, 
involved,  the  thinner  the  common  bond 
allowing  both  to  be  considered  part  of 
the  same  market.^ 

8.  Our  research  has  failed  to  produce 
any  definitive  answer  to  the  question  of 
why  Florence  was  eliminated  from  the 
Arbitron  list  which  was  used  as  the 
basis  for  the  1972  cable  television  top 
100  market  list.  Although  the  Notice  of 
Proposed  Rulemaking  in  this  proceeding 
refers  to  the  absence  of  Florence  from 
the  major  market  list  as  “inadvertent 
error”  [para.  4),  further  investigation 
suggests  that  while  unexplained  in  the 
Cable  Television  Report  and  Order,  the 
absence  of  Florence  ft'om  the  list  was 
probably  not  inadvertent.  As  that 
Report  explains,  the  list  used  by  the 
Commission  was  not  identical  to  that 
used  by  Arbitron.  Certain  changes  were 
made  as  the  result  of  the  Commission’s 

'  It  should  be  acknowledged  that  market 
definitions  are  also  reflections  of  economic 
decisions  made  by  the  three  major  national 
television  networks.  The  three  networks  attempt  to 
provide  coverage  of  the  entire  nation  through  the 
broadcasts  of  their  affliiates  but  at  the  same  time 
reduce  their  costs  by  minimizing  diplication  of 
coverage.  Thus,  the  presence  of  two  affiliates  of  the 
same  network  in  an  area  suggests  that  two  markets 
are  present  since  two  affiliates  are  required  to 
provide  adequate  coverage  of  the  area.  It  not 
infrequently  occurs,  however,  that  for  various 
reasons,  including  particularly  differences  in  the 
transmission  capabilities  between  UHF  and  VHP 
stations,  that  one  network  can  obtain  full  coverage 
of  an  area  with  one  station  while  another  network 
will  require  more  than  one  affiliate.  Thus,  the  area 
is  one  “market”  for  some  networks  and  two 
“markets”  for  others.  The  Commission  and  the 
rating  services  may  then  be  required  to  chose  one  or 
the  other  categorization  depending  upon  the 
purposes  the  market  definition  or  list  is  to  be  used 
for. 


own  experience  with  the  various  market 
situations  involved  and  it  appears  that 
the  decision  had  been  made  prior  to  the 
Cable  Television  Report  and  Order  that 
the  Florence  and  Himtsville-Decatur 
areas  were  separate,  at  least  for  some 
purposes,  such  as  the  Commission’s 
reporting  of  aggregate  market-by-market 
television  station  financial  data.  See,  for 
example,  "TV  Broadcast  Financial 
Data — ^1970,”  Sept.  7, 1970,  miineo  71434 
which  lists  the  Himtsville-Decahir 
market  separately. 

9.  Regardless  of  the  historical  reasons 
for  the  market  list  created  in  1972,  the 
question  to  be  resolved  now  is  whether, 
in  terms  of  the  functions  of  the  cable 
television  rules,  the  areas  here  involved 
should  be  one  market  or  two.  What  is 
involved  in  the  present  proceeding  is  a 
situation  in  which  the  two  cities  in 
question — Florence  and  Huntsville — are 
some  75  miles  apart.  Both  Huntsville 
and  Decatur  are  outside  the  Grade  B 
contour  of  the  station  in  Florence  and 
Florence  is  outside  of  the  Grade  B 
contours  of  the  stations  licensed  to 
Huntsville.  Although  stations  from 
Huntsville  have  a  considerable  viewing 
audience  in  the  Florence  area  and  are 
carried  on  the  Florence  cable  television 
system,  the  Florence  station  has  little  if 
any  off-air  audience  in  the  Huntsville 
area  and  historically  has  not  been 
available  for  cable  television  carriage 
on  the  Decatur  or  Huntsville  cable 
television  systems  because  of  the 
operation  of  the  Commission’s  cable 
television  rules.  A  review  of  recent 
Arbitron  coimty  coverage  audience 
surveys  shows  that  WOWL-TV  has 
very  little  over-the-air  audience  in  any 
part  of  the  35-mile  zone  aroimd 
Himtsville  and  Decatur  where  cable 
carriage  would  be  mandatory  if  the 
proposed  rule  were  adopted.*  The  lack 
of  cable  television  carriage  thus  cannot 
be  said  to  be  impeding  the  station  from 
reaching  its  natural  over-the-air 
audience.  Nor  has  TMS  offered  any 
other  persuasive  evidence  of  a  public 
need  to  include  Florence  in  the 
Huntsville-Decatur  market.  It  has  rather 
simply  asserted  that  it  is  prejudiced  by 
Arbitron’s  list  through  impacts  on  its 

’  According  to  Arbitron’s  1979  County  Coverage 
Survey,  CATV-Controlled,  WOWL-TV  receives  no 
measurable  share  of  off-air  viewing  in  Marshall 
County  where  Huntsville  is  located  and  only  a  1 
share  in  Morgan  County  where  Decatur  is  situated. 
However  the  Huntsville  stations  do  receive  a 
respectable  portion  of  the  off-air  viewing  in  Colbert 
and  Lauderdale  counties  where  Florence  is  located. 
WAFF-TV,  the  Huntsville-Decatur  NBC  affiliate, 
receives  a  6  share  in  Colbert  county  and  an  8  share 
in  Lauderdale.  WAAY-TV’s  (ABC,  Huntsville- 
Decatur]  off-air  share  is  25  in  both  counties. 
WHNT-TV  (CBS,  Huntsville)  receives  viewing 
shares  of  42  and  39  in  Colbert  and  Lauderdale 
counties,  respectively. 


advertising  rates.* TMS  has  not  brought 
forth  any  facts  indicating  a  public  desire 
for  reception  of  WOWL-TV  in  the 
Huntsville-Decatm  area.  Our  conclusion 
is  that,  in  terms  of  the  cable  television 
rules,  a  strong  case  has  not  been  to 
merge  these  two  markets  into  one. 

10.  Besides  the  lack  of  evidence  of  any 
public  benefits  to  be  derived  fiom  the 
proposed  rule  change,  it  could  involve 
significant  costs.  Mandatory  carriage  of 
several  television  signals  in  areas  far 
beyond  their  Grade  B  contours  would  be 
required  if  the  rule  change  were 
adopted.  For  example,  a  cable  system  in 
Scottsboro,  Alabama,  within  the  35 
miles  zone  and  Grade  A  contour  of 
Himtsville.  would  be  forced,  under  the 
mandatory  carriage  rules,  to  carry  the 
Florence  station,  which  is  approximately 
100  miles  away.  The  same  would  be  true 
of  cable  systems  in  Mississippi,  just 
outside  the  Grade  A  contour  of  Horence 
but  within  its  35  mile  zone,  which  would 
have  to  carry  the  Huntsville  stations, 
again  approximately  1(X)  miles  away.  It 
is  impossible  to  justify  such  carriage  as 
necessary  to  assure  these  stations 
access  to  the  audience  they  are  licensed 
to  serve  given  the  distances  involved. 
Moreover,  the  cable  systems  involved 
would  be  required  to  cany  an  NBC 
afifiliated  station,  largely  duplicative  of 
stations  already  carried,  fitnn 
communities  with  little  immediate 
economic  or  social  relationship  to  them. 
In  sum,  given  the  distances  involved,  the 
fact  that  most  of  the  area  in  which  this 
change  would  afford  W'OWL-TV 
expanded  ceirriage  rights  is  outside  its 
Grade  B  service  area,  and  the  absence 
of  any  clear  showing  or  particularized 
need  by  the  station  requesting  the 
change,  or  indication  of  how  the  public 
would  benefit  fitim  the  change,  we  have 
concluded  that  it  should  not  be  adopted. 
It  should  be  emphasized,  however,  that 
this  market  definition  is  for  purposes 
principally  of  enforcing  the  cable 
television  mandatory  cable  television 
signal  carriage  rules  and  should  not  be 
taken  as  automatically  applicable  as  a 
market  definition  for  other  purposes. 

11.  The  Notice  of  Proposed  Rule 
Making  in  this  proceeding  also  proposed 
the  elimination  of  Decatur  fiom  the 
Huntsville-Decatur  designated  market 

*  Various  commenting  parties  have  argued  that 
this  controversy  is  really  between  Arbitron  and 
TMS,  and  that  the  Commission  should  not  be 
“used"  as  an  arbitrator  of  an  essentially  private 
matter.  It  is  not  clear,  however,  jiut  how  this 
dispute  would  be  resolved  by  a  Commission  ruling 
nor  what  its  impact  would  be  on  the  advertising 
rates  charged  by  TMS.  Nor  is  it  sufficiently  clear 
what  the  basis  would  be  for  any  court  action  by 
TMS  against  Arbitron.  In  any  event,  it  is  not  the 
Commission's  responsibility  to  settle  disputes  of 
this  kind,  nor  will  our  decision  be  influenced  by  the 
existence  of  this  private  controversy. 
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because  there  is  no  station  licensed  to 
that  community.  Since  there  is  no 
station  licensed  to  Decatur  no  “specified 
zone"  (see  47  CFR  76.5  (f))  exists  around 
it  and  its  inclusion  has  no  regulatory 
consequence.  Its  deletion  from  the  list 
was  therefore  proposed.  Compare 
Order.  FCC  74-1126,  49  FCC  2d  198 
(1974)  deleting  Jacksonville  from  the 
Springfield-Decatur-Champaign,  Illinois 
market.  We  are  cited  to  a  number  of 
other  situations  by  commenting  parties 
in  which  communities  on  the  major 
market  list  have  no  commercial  stations 
licensed  to  them.  Since  the  inclusion  of 
these  cities  on  the  list  has  no  regulatory 
consequence  we  do  not  believe  that  by 
themselves  they  provide  justification  for 
continuing  the  existing  confusion  with 
respect  to  Decatur.  However,  in  §  73.606 
(the  broadcast  table  of  assignments), 
channel  54  has  been  allocated  to  the 
hyphenated  Himtsville-Decatur 
community  and  it  is  evident  that  should 
a  station  on  that  channel  be  activated 
that  this  would  be  the  appropriate 
market  designation.  Therefore,  in  order 
to  avoid  the  necessity  of  further 
proceedings  if  that  channel  is  activated 
we  have  decided  to  leave  the  list  as  it  is 
in  its  present  form,  it  should  be 
understood,  however,  that  until  a  station 
comes  on  the  air  in  Decatur,  there  is  no 
station  there  to  have  a  “specified  zone” 

§  76.5(f))  and  therefore  the  inclusion  of 
this  community  on  the  list  has  no 
immediate  regulatory  consequence. 

Authority  for  the  action  taken  herein 
is  contained  in  Sections  2,  3,  4  (i)  and  (j), 
301.  303,  307,  308,  and  309  of  the 
Communications  Act  of  1934  as 
amended. 

Accordingly,  it  is  ordered,  that  the 
rule  change  proposed  in  CT  Docket  79- 
193  is  denied. 

Federal  Communications  Commission. 
William ).  Tricarico, 

Secretary. 

(FX  Doc.  61-2056  Filed  1-19-61: 6:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

Food  Stamp  Program:  Fiscal  Year 
Funds  for  Demonstration,  Research, 
and  Evaluation  Projects;  Grant 
Availability 

agency:  Food  and  Nutrition  Service, 
USDA. 

ACTION:  Notice  of  grant  availability. 

summary:  The  Food  and  Nutrition 
Service  (FNS)  gives  notice  of  the 
availability  of  Fiscal  year  1981  funds  for 
demonstration,  research,  and  evaluation 
grants  related  to  Food  Stamp  Program 
operations.  The  grants  are  authorized 
under  Section  17  of  the  Food  Stamp  Act 
of  1977,  as  amended  (7  U.S.C.  2026).  This 
Notice  provides  general  background 
information  on  the  types  of  grant 
proposals  which  are  being  solicited  and 
describes  how  grantee  selections  will  be 
made. 

date:  The  cutoff  date  for  receipt  of 
applications  is  March  23, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Claire  Lipsman,  Director,  Program 
Development  Division,  Family  Nutrition 
Programs,  Food  and  Nutrition  Service, 
USDA,  Room  672  GHI  Building, 
Washington,  D.C.  20250,  (202)  447-8325. 
SUPPLEMENTARY  INFORMATION: 

Background  and  Objectives 

With  the  growth  of  the  Food  Stamp 
Program,  both  Congress  and  the 
Administration  recognized  the 
importance  of  earmarking  special  funds 
which  could  be  used  to  gain  increased 
program  knowledge.  This  recognition 
was  translated  into  legislative  and 
budgetary  authority  for  the  operation  of 
research,  evaluation,  and  demonstration 
projects.  With  the  initiation  of  those 
projects  mandated  by  the  1977  Act,  FNS 
has  turned  its  attention  to  the 
development  of  a  systematic  mechanism 
for  improving  program  operations 


through  research  activities.  This 
announcement  marks  the  first  step  in 
implementing  an  on-going  mechanism 
for  such  rese€irch. 

FNS  intends,  at  least  annually,  to 
solicit  proposals  for  the  conduct  of 
demonstration,  research,  and  evaluation 
projects.  Such  initiatives  will  be 
imdertaken  with  the  purpose  of  gaining 
specific  knowledge  which  would  lead  to 
the  improvement  of  program 
administration  and/or  service  delivery. 
For  FY 1981,  FNS  intends  that  project 
and  research  proposals  focus  on  priority 
policy  areas  such  as  program 
simplification;  reduction  of  error,  fraud, 
waste,  and  abuse;  and  strengthened 
program  management. 

FNS  proposes  the  conduct  of 
demonstration  projects  and  research 
studies.  While  it  is  expected  that  many 
demonstration  projects  will  come  from 
State  welfare  agencies,  given  their  role 
as  program  administrators,  other  public 
agencies  or  non-profit  organizations 
may  be  more  inclined  to  submit 
proposals  related  to  the  research  topics 
listed  in  this  notice.  Universities  and 
colleges  are  particularly  encouraged  to 
respond  to  tUs  solicitation.  This  latter 
emphasis  is  reinforced  through  a  recent 
Executive  Order  which  mandates  a 
governmentwide  commitment  to  enlarge 
the  role  of  historically  Black  colleges 
and  universities  in  Federally  funded 
research  and  evaluation  projects. 

Funding 

Depending  on  the  nature  and 
objective  of  the  research  or 
demonstration  project,  FNS  will  pay  up 
to  100%  of  the  total  cost.  In  other 
instances,  grantees  may  be  asked  to 
share  the  expenses  at  a  rate  not  to 
exceed  25%  of  total  costs.  Grantees’ 
portion  of  funds  may  be  in  either  cash  or 
in-kind  contributions  which  meet  the 
Department’s  definition  of  “allowable" 
under  appropriate  financial  regulations. 

Areas  of  Research  and  Demonstration 
Projects 

FNS  wishes  to  encourage  applicants 
to  develop  proposals  which  reflect 
creative  and  innovative  approaches  to 
Food  Stamp  Program  administration  and 
service  delivery.  Such  creativity  need 
not  necessarily  be  a  totally  new  idea  or 
concept,  but  could  be  the  application  of 
an  existing  concept  to  Food  Stamp 
Program  operations  Proposals  should 
not,  however,  alter  recipient  eligibility 


and  benefit  level  standards  but  rather 
eitplore  the  adaptation  of  alternative 
management  techniques  or  modified 
procedures  that  can  be  cost  effective 
and  result  in  program  improvement. 

Presented  below  is  a  compilation  of 
project  and  research  ideas  which  have 
emerged  from  discussions  regarding  the 
Agency’s  objectives/priorities.  This  list 
is  intended  to  provide  examples  of  the 
types  of  projects  or  research  in  which 
the  Department  is  interested.  This  list  is 
not  intended  to  be  limiting,  but  to 
present  an  idea  of  the  scope  and  variety 
of  topics.  Issuance  project/research 
proposids  have  intentionally  been 
omitted  fi*om  the  following  Usting  as 
these  issues  will  be  requested  under  a 
separate  solicitation. 

(1)  Effects  of  refining  specific 
certification  and  recertification 
procedures — introducing  modifications 
and  measuring  costs  and  inq)acts  of 
processes  such  as  the  application  cycle, 
recipient  information  and  face-to-face 
interviews. 

(2)  Effects  of  current  and  alternative 
appeals  procedures — how  to  best 
accommodate  recipient  appeal  rights  in 
a  more  timely  and  cost  effective  manner. 

(3)  Analysis  of  patterns  of  Food  Stamp 
Program  participation — relating 
recipient  characteristics  to  benefits  and 
benefit  duration. 

(4)  Effects  of  standardizing  Food 
Stamp  and  AFDC  procedures. 

(5)  Impacts  of  caseload  management 
alternatives — experimenting  with 
various  approaches  to  local  Food  Stamp 
office  organization,  procedmes  and 
staffing. 

(6)  Participant  and  cost  effects  of 
methods  of  allocating  resources  to 
accomplish  verification  requirements 
while  reducing  errors. 

(7)  Effects  of  different  methods  of 
local  o^ce  organization  and  procedures 
on  meeting  expedited  service  standards, 
and  impacts  on  participants  and  costs  of 
alternative  expedited  service  processing 
standards. 

(8)  Effects  of  alternative  procedures 
for  detecting  program  firaud  and  abuse — 
exploring  specific  measures  such  as 
matching  computer  records,  using 
special  investigative  teams,  etc. 

(9)  Techniques  for  State  and  local 
caseload  projections  for  planning, 
budgeting  and  management  purposes. 

(10)  Information  dissemination — how 
to  best  communicate  new  information  to 
and  within  State  agency  structures. 
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Selection  Process 

In  response  to  this  announcement, 

FNS  invites  potential  grantees  to  submit 
a  pre-application,  using  Form  AD-625. 

By  requesting  pre-applications  rather 
than  full  applications  as  original 
submissions,  FNS  hopes  to  keep  to  a 
minimum  the  costs  involved  in  initial 
proposal  preparation. 

Upon  receipt  of  the  pre-applications, 
FNS  will  convene  a  panel  to  review  all 
project  submissions  received  to  date. 

The  panel  will  be  composed  of  FNS 
representatives  and  representatives  of 
other  Agencies  if  project  ideas  impact 
their  areas  of  operation.  Organizations 
submitting  ideas  which  are  selected  for 
further  review  will  be  subsequently 
contacted  and  asked  to  submit  full 
proposals.  At  the  same  time,  FNS  will 
inform  the  potential  grantees  of  any 
modifications  to  the  project  scope  which 
are  considered  necessary.  Full  proposals 
shall  be  submitted  in  accordance  with 
all  appropriate  requirements  as 
established  under  0MB  Circular  A-95 
and  other  applicable  OMB  Circulars, 
and  shall  be  signed  by  representatives 
of  the  applicant  agency  with  the 
authority  to  commit  the  agency  to  the 
project.  Final  proposals  will  be 
evaluated  based  on  criteria  discussed 
under  Proposal  Evaluation. 

Successful  negotiations  on  project 
operations  will  result  in  the  issuance  of 
a  Notice  of  Grant  Award.  The  Grant 
Notice  will  set  forth  the  amount  of  the 
grant,  the  purpose  of  the  grant,  the  terms 
and  conditions  of  the  grant,  the  grantee’s 
level  of  financial  participation,  the 
effective  date  of  die  grant,  and  the 
budget  period  of  the  grant.  Unsuccessful 
applicants  will  be  notified  in  writing 
that  their  proposals  have  either  not  been 
selected  for  funding  or  are  being  held  for 
consideration  at  a  future  date. 

The  grant  awards  resulting  from  this 
notice  will  be  awarded  in  Fiscal  Year 
1981.  It  is  recognized  that  the 
operational  period  for  the  majority  of 
such  grants  may  extend  beyond  FT  1981. 

Proposal  Contents 

The  Program  Narrative  section  of  the 
pre-application  form  (AD-625)  should 
provide  sufficient  information  to  allow 
FNS  to  make  a  judgement  on  how  the 
research  or  the  demonstration  project 
will  add  to  program  knowledge,  the 
proposer’s  ability  to  conduct  the  project, 
and  the  project’s  potential  cost.  At  a 
minimum,  the  following  information  will 
be  required: 

(1)  The  added  knowledge  and/or  the 
objectives  of  the  research  or 
demonstration  project,  or  problem[s] 
which  the  project  is  intended  to  address; 


(2)  A  brief  description  of  the 
demographic  and  administrative 
characteristics  for  the  proposed 
demonstration  project  site; 

(3)  A  description  of  the  project  or 
research  design  and/or  operation  in 
sufficient  detail  to  demonstrate  the 
proposer’s  development  of  the  concept; 

(4)  A  brief  description  of  the 
qualifications  of  the  staff  which  will  be 
responsible  for  the  development  and 
conduct  of  the  research  or 
demonstration  project;  and 

(5)  Estimated  project  cost,  including 
an  identification  of  that  portion  of  the 
cost  the  potential  grantee  would  be 
willing  to  share. 

Applicants  selected  for  further 
negotiation  would  be  expected  to  submit 
full  applications  for  project  operations 
within  45  days  from  the  date  of 
notification.  Additional  time  allotted  for 
submission  will  depend  upon  the  scope 
of  the  research  or  demonstration  project 
and  the  time  judged  necessary  for 
preparation  of  a  full  application. 

The  full  application  would  be 
expected  to  contain,  at  a  minimum,  the 
following  information: 

(1)  A  detailed  research/project  design 
statement  which  ^oiild  include: 

(a)  A  statement  of  goals; 

(b)  A  description  of  project  or 
research  scope; 

(c)  A  description  of  the  operational 
procedures; 

(d)  Identification  of  regulatory 
waivers  necessary  for  project  operation; 
and 

(e)  A  description  of  data  used  in  the 
research  or  the  evaluation  procedures 
used  to  judge  the  project's  success. 

(2)  A  work  plan  describing  specific 
tasks  for  project  implementation  and 
operation,  including  timeframes  for  task 
accomplishment; 

(3)  A  management  plan,  which  would 
include  the  identification  of  all  groups  or 
agencies  to  be  involved  in  the  research/ 
project,  the  names  of  persons  and/or  job 
descriptions  for  key  personnel,  and  a 
description  of  all  facilities,  equipment 
and  other  resources  available  to  the 
applicant; 

(4)  A  brief  economic  and  demographic 
profile  of  the  project  jurisdiction, 
including  the  characteristics  of  persons 
currently  participating  in  the  Program 
and  an  estimate  of  potential  eligibles; 
and 

(5)  A  budget  summary  and 
justification. 

Proposal  Evaluation 

Pre-applications  will  be  judged  on 
how  well  project  ideas  conform  to  the 
priority  policy  areas  mentioned  in  this 
announcement,  the  research/project 


design,  the  proposer’s  ability  to  conduct 
the  research/project,  and  the  cost. 

Final  applications  will  be  evaluated 
using  the  following  criteria: 

(1)  Suitability  of  the  research/project 
in  relation  to  current  agency  objectives/ 
priorities: 

(2)  The  degree  to  which  economic  and 
demographic  characteristics  meet  the 
requirements  for  a  successful  testing 
environment: 

(3)  The  applicant’s  understanding  of 
the  research/project  to  be  undertaken 
and  ability  to  accomplish  the  objectives; 

(4)  The  reasonableness  of  the  budget 
and  justification  thereof: 

(5) (a)  For  a  demonstration  project,  a 
sound  evaluation  component  which 
should  include  a  description  of  data 
collection  and  the  analysis  procedure 
that  will  be  used  to  assess 
quantitatively  the  achievement  of 
project  objectives; 

(b)  For  research,  a  description  of  data, 
data  collection  and  the  procedure(s], 
used  to  analyze  data;  and 

(6)  The  qualifications  of  key  personnel 
and  the  applicant's  accessibility  to 
adequate  facilities  and  other  resources. 

The  Application  Proposal  Process 

Applicants  are  requested  to  submit 
pre-applications,  using  Form  AD-625  in 
response  to  this  Notice.  The  AD-625 
may  be  obtained  by  writing:  PRAB, 
Program  Development  Division,  Family 
Nutrition  Programs,  Food  and  Nutrition 
Service,  USDA,  Room  672,  GHI  Building, 
Washington,  D.C.  20250  or  calling  (202) 
447-8332. 

The  pre-application  should  be 
submitted  in  an  original  and  two  copies 
to  Dr.  Claire  Lipsman,  Director,  Program 
Development  Division,  Family  Nutrition 
Programs,  at  the  above  address. 

(91  Stat  958  (7  U.S.C.  2011-2027)) 

(Catalog  of  Federal  Domestic  Assistance, 
Program  No.  10.551  Food  Stamps) 

Dated:  January  15, 1981. 

Robert  Greenstein, 

Administrator,  Food  and  Nutrition  Service. 

[FR  Doc.  81-2033  Filed  1-19-81;  8:45  am) 

BILLING  CODE  341D-30-M 


Forest  Service 

Gila  National  Forest  Grazing  Advisory 
Board;  Meeting 

The  Gila  National  Forest  Grazing 
Advisory  Board  will  meet  at  2:00  P.M., 
February  12, 1981  in  large  Conference 
Room,  Federal  Building,  2610  North 
Silver  Street,  Silver  City,  New  Mexico. 
The  agenda  for  this  meeting  is: 

1.  Review  of  Carrizo  Allotment 
Management  Plan. 

2.  Election  of  Officers. 
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The  meeting  will  be  open  to  the 
public. 

Dated:  January  12, 1981. 

Kenneth  C.  Scoggin, 

Forest  Supervisor. 

|FR  Doc.  81-2015  Filed  1-10-81;  8:45  am] 

BILUNO  CODE  3410-11-M 


Office  of  the  Secretary 

Human  Nutrition  Board  of  Scientific 
Counselors;  Intent  To  Establish  an 
Advisory  Board 

Notice  is  hereby  given  that  the 
Secretary  of  Agriculture  intends  to 
establish  a  Human  Nutrition  Board  of 
Scientific  Counselors.  The  purpose  of 
this  Board  is  to  review  and  advise  the 
Department  as  to  the  scope  and  quality 
of  the  research  carried  out  at  the  Human 
Nutrition  Research  Centers  in  Houston, 
Texas;  Boston,  Massachusetts;  San 
Francisco,  California;  Grand  Forks, 

North  Dakota;  Beltsville,  Maryland;  and 
Hyattsville,  Maryland.  Members  will 
review  the  research  activities  of  each 
center  on  site,  and  in  addition  will  meet 
as  a  Board  at  least  once  per  year.  The 
Board  will  prepare  and  submit  to  the 
Director,  SEA,  no  later  than  September 
30  of  every  year,  a  report  which  shall 
include  its  evaluation  and 
recommendations. 

It  has  been  determined  that  the 
establishment  of  this  Board  is  in  the 
public  interest  in  connection  with  the 
work  of  the  U.S.  Department  of 
Agriculture. 

Interested  parties  are  invited  to 
submit  written  comments,  views,  or  data 
concerning  this  proposal  to  D.  Mark 
Hegsted,  Administator,  Human 
Nutrition,  Science  and  Education 
Administration,  USD  A,  Washington, 

D.C.  20250,  by  February  5, 1981. 

Done  at  Washington,  D.C.,  this  14th  day  of 
January,  1980. 

Joan  S.  Wallace, 

A  ssistant  Secretary  for  A  dministration. 

[FR  Doc.  81-2084  Filed  1-18-81;  8:45  am] 

BILLING  CODE  3410-01-M 


ARMS  CONTROL  AND  DISARMAMENT 
AGENCY 

General  Advisory  Committee;  Renewal 

Notice  is  hereby  given  in  accordance 
with  paragraph  7(a)  of  Office  of 
Management  and  Budget  Circular  No. 
A-63  (revised  March  27, 1974),  as 
amended  by  Transmittal  Memorandum 
No.  1  (July  19, 1974),  that  the  General 
Advisory  Committee  has  been  renewed 
effective  January  5, 1981. 


Dated:  January  14, 1981. 
Ralph  Earle  D, 

Director. 

|FR  Doc.  81-2076  Filed  1-18-61;  6:45  am) 
BILLING  CODE  6828-32-H 


CIVIL  AERONAUTICS  BOARD 

[Dockets  33363, 34652,  and  34653] 

Former  Large  Irregular  Air  Service 
investigation;  Applications  of  Great 
Plains  Airlines,  Ltd.;  Hearing 

Notice  is  hereby  given,  pursuant  to  the 
Federal  Aviation  Act  of  1958,  as 
amended,  that  a  hearing  in  the  above- 
entitled  proceeding  is  assigned  to  be 
held  on  February  23, 1981,  at  10:00  a.m. 
(local  time),  in  Room  1003,  Hearing 
Room  B,  Universal  North  Building,  1875 
Connecticut  Avenue,  N.W.,  Washington, 
D.C.,  before  the  undersigned 
administrative  law  judge. 

Dated  at  Washington,  D.C.,  January  13, 
1981. 

William  A.  Pope  D, 

Administrative  Law  Judge. 

(FR  Doc.  81-2078  FUed  1-18-81:  8:45  am] 

BILLING  CODE  6320-01-M 


DEPARTMENT  OF  COMMERCE 
Maritime  Administration 
[Docket  S-684] 

Aeron  Marine  Shipping  Co.,  Aries 
Marine  Shipping  Co.,  Atlas  Marine  Co., 
Aquarius  Marine  Co.,  American 
Shipping,  Inc.,  Pacific  Shipping,  Inc., 
Worth  Oil  Transport  Co.;  Joint 
Application 

The  subject  companies — parties  to 
long-term  operating-differential  subsidy 
contracts  in  the  foreign  bulk  trade  of  the 
United  States — are  affiliates  of  Anndep 
Steamship  Corp.  (Anndep),  Archon 
Shipping,  Inc.  (Archon)  and  Arcturus 
Shipping,  Inc.  (Arcturus).  Archon  and 
Arcturus  may  become  the  bareboat 
charterers,  respectively,  of  the  225,000 
DWT  tankers,  BROOKLYN  and 
WILUAMSBURGH,  and  Anndep  may 
become  the  operator  of  the  vessels.  The 
BROOKLYN  and  the 
WILUAMSBURGH,  built  with 
construction-differential  subsidy  (CDS) 
are  under  long-term  time  charter  to 
American  Petrofina,  Inc.  (Fina).  Both 
vessels  have  operated  in  the  domestic 
Alaskan  oil  trade  under  waivers  granted 
pursuant  to  section  506  of  the  Merchant 
Marine  Act,  1936,  as  amended  (the  Act), 
and  may  operate  in  the  domestic  trade 
in  the  future.  Application  has  been  made 


for  the  total  repayment  of  CDS  on  the 
BROOKLYN  in  exchange  for  the 
removal  of  domestic  trading  restrictions. 
If  the  application  for  total  repayment  of 
CDS  on  the  BROOKLYN  is  denied  or  if 
the  pendency  of  that  application 
continues,  it  is  anticipated  that 
applications  will  be  filed  periodically 
under  section  606  of  the  Act  for  the 
temporary  employment  of  the  vessel  in 
the  domestic  trade.  Future  applications 
under  section  506  are  also  anticipated 
for  the  WILUAMSBURGH. 

The  subject  companies  request 
written  permission  under  section  805(a) 
of  the  Act  for  Archon  and  Arcturus  to  be 
the  bareboat  charterers  of  the 
BROOKLYN  and  WILUAMSBURGH, 
respectively,  and  for  Anndep  to  be  the 
operator  of  the  tivo  vessels. 

Any  person,  firm,  or  corporation 
having  any  interest  in  such  application 
(within  the  meaning  of  section  805(a)) 
and  desiring  to  submit  comments 
concerning  the  application  must  file 
written  comments  in  triplicate  with  the 
Secretary,  Maritime  Administration,  by 
close  of  business  on  January  26, 1981 
together  with  petition  for  leave  to 
intervene.  The  petition  shall  state 
clearly  and  concisely  the  grounds  of 
interest,  and  the  alleged  facts  relied  on 
for  relief. 

If  no  petitions  for  leave  to  intervene 
are  received  within  the  specified  time  or 
if  it  is  determined  that  petitions  filed  do 
not  demonstrate  sufficient  interest  to 
warrant  a  hearing,  the  Maritime 
Administration  will  take  such  action  as 
may  be  deemed  appropriate. 

In  the  event  petitions  regarding  the 
'  relevant  section  805(a)  issues  are 
'  received  ffom  parties  with  standing  to 
be  heard,  a  hearing  will  be  held,  the 
purpose  of  which  will  be  to  receive 
evidence  under  section  805(a)  relative  to 
whether  the  proposed  operations  (a)  will 
result  in  unfair  competition  to  any 
person,  firm,  or  corporation  operating 
exclusively  in  the  coastwise  or 
intercoastal  service,  or  (b)  would  be 
prejudicial  to  the  objects  and  policy  of 
the  Act. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  11.504  Operating-Differential 
Subsidies  (ODS)) 

By  order  of  the  Assistant  Secretary  for 
Maritime  Affairs. 

!  Dated:  January  15, 1981. 

!  Robert ).  Patton,  Jr., 

I  Secretary. 

|FR  Doc.  81-2088  Filed  1-18-«;JB:4S  am] 

BILLING  CODE  SSIO-IS-KI 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

Proposed  Futures  Contracts; 

Proposed  Rules  of  Major  Economic  ’ 
Significance:  Terms  and  Conditions  of 
the  20-Year  United  States  Treasury 
Bond  Futures  Contract  of  the  Chicago 
Mercantile  Exchange 

agency:  Commodity  Futures  Trading 
Commission. 

action:  Notice  of  proposed  rules  of 
contract  markets. 

summary:  The  Chicago  Mercantile 
Exchange  (“CME")  has  applied  for 
designation  as  a  contract  market  in 
$100,000  20-year  United  States  Treasury 
bonds  (“U.S.  T-bonds”).  The  Commodity 
Futures  Trading  Commission 
(“Commission”)  has  determined  that  the 
proposed  terms  and  conditions  of  this 
proposed  futures  contract  are  of  major 
economic  significance  and  that, 
accordingly,  publication  of  the  proposed 
terms  and  conditions  is  in  the  public 
interest,  will  assist  the  Commission  in 
considering  the  views  of  interested 
persons,  and  is  consistent  with  the 
purposes  of  the  Commodity  Exchange 
Act. 

DATE:  Conunents  must  be  received  on  or 
before  March  23, 1981. 

ADDRESS:  Interested  persons  should 
submit  their  views  and  comments  to 
Jane  K.  Stuckey,  Secretary,  Commodity 
Futures  Trading  Commission,  2033  K 
Street,  NW.,  Washington,  D.C.  20581. 
Reference  should  be  made  to  CME  20- 
Year  U.S.  T-Bond  Futures  Contract. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Garrow,  Staff  Attorney,  Division 
of  Trading  and  Markets,  Commodity 
Futures  Trading  Commission,  2033  K 
Street,  NW.,  Washington,  D.C.  20581; 
Telephone:  (202)  254-8955. 
SUPPLEMENTARY  INFORMATION:  The 
terms  and  conditions  of  CME's  proposed 
20-Year  U.S.  T-Bond  futures  contract  are 
as  follows; 

Chapter  — 

20-Year  U.S.  Treasury  Bonds 

— 00.  Scope  of  Chapter. — ^This  chapter 
is  limited  to  futures  trading  in  20-year 
U.S.  Treasury  Bonds.  The  procedures  for 
trading,  clearing,  settlement,  and  any 
other  matters  not  specifically  covered 
herein  shall  be  governed  by  the  rules  of 
the  Exchange. 

— 01.  Commodity  Specifications. — 
Each  futures  contract  shall  be  valued  at 
the  current  market  value  of  United 
States  Treasury  bonds  maturing  in  20 
years  with  a  face  value  at  maturity  of 
$100,000  and  a  ten  percent  (10%)  coupon. 
— 02.  Futures  Call. — 


A.  Trading  Months  and  Hours. — 
Futures  contracts  shall  be  scheduled  for 
trading  during  such  hours  and  for 
delivery  in  such  months  as  may  be 
determined  by  the  Board  of  Governors. 

B.  Trading  Unit. — ^The  unit  of  trading 
shall  be  $100,000  U.S.  Treasury  bonds  of 
twenty  (20)  years  maturity. 

C.  Minimum  Increments. — ^Bids  and 
offers  shall  be  quoted  in  terms  of  the 
value  of  10%  coupon  U.S.  Treasury 
bonds  with  exactly  twenty  years  to 
maturity,  expressed  as  a  percentage  of 
par.  The  minimum  fluctuation  of  the 
futures  contract  will  be  one  thirty- 
second  (Vs 2)  of  one  percentage  point,  or 
$31.25  per  contract. 

D.  Daily  Limits. — ^There  shall  be  no 
trading  at  a  level  more  than  ‘Yss, 
equivalent  to  $2,000  per  contract,  above 
or  below  the  preceding  day’s  settlement 
except  as  provided  by  Rule  — 08. 

E.  Discretionary  Position  Limits. — ^The 
Board  may  in  its  sole  cuid  complete 
discretion  impose  limits  upon  an 
individual  or  related  accounts. 

F.  Termination  of  Trading. — ^No  trades 
in  long-term  U.S.  Treasury  bond  futures 
in  the  spot  month  shall  be  made  during 
the  last  seven  business  days  of  that 
month. 

G.  Contract  Modifications. — 
Specifications  shall  be  fixed  as  of  the 
first  day  of  trading  of  a  contract.  If  any 
U.S.  governmental  agency  or  body 
issues  an  order,  ruling,  d^ctive  or  law 
that  conflicts  with  the  requirements  of 
these  rules,  such  order,  ruling,  directive 
or  law  shall  be  construed  to  take 
precedence  and  become  part  of  these 
laws. 

— 03.  Deliveries. — ^The  following  shall 
specifically  apply  to  the’  delivery  of 
twenty-year  U.S.  Treasury  bonds. 

A.  Delivery  Days. — ^Dehvery  may  be 
made  on  the  business  day  selected  by 
seller  and  satisfying  Rule  — 03.C. 

B.  Registered  Bai^s  and  Other 
Facilities. — ^The  Board  shall  establish 
such  requirements  and  preconditions  for 
registration  as  a  facility  for  the  delivery 
of  Treasury  bonds  as  it  deems 
necessary. 

C.  Seller’s  Duties. — ^The  clearing 
member  representing  the  seller  shall 
deliver  to  the  Exchange  Clearing  House 
by  2:00  p.m.  (Chicago  time)  on  any 
business  day  of  the  spot  month,  two 
business  days  before  the  seller’s  chosen 
delivery  date,  or  on  the  last  day  of 
trading,  a  seller’s  delivery  commitment 
indicating  a  Chicago  Baidc,  registered 
with  the  Exchange  and  a  member  of  the 
Federal  Reserve  System,  and  the  ncune 
of  the  account  from  which  the  delivery 
unit  will  be  transferred.  By  12:45  p.m. 
(Chicago  time)  on  the  day  of  delivery, 
the  seller  shall  deliver  to  a  Chicago 
bank,  registered  with  the  Exchange  and 


a  member  of  the  Federal  Reserve 
System,  selected  by  the  buyer,  a 
deliverable  U.S.  Treasury  bond.  ' 
Delivery  shall  be  made  no  later  than  the 
fifth  business  day  immediately 
preceding  the  last  business  day  of  the 
spot  month. 

D.  Buyer’s  Duties. — ^The  clearing 
member  representing  the  buyer  shall 
deliver  to  the  Clearing  House  by  12  noon 
(Chicago  time)  on  the  delivery  date 
assigned  to  him  by  the  Clearing  House, 
or  on  the  last  day  of  trading,  a  buyer’s 
delivery  commitment  that  includes:  the 
buyer’s  name  and  account  number,  and 
the  name  of  a  Chicago  beuik  registered 
with  the  Exchange  and  a  member  of  the 
Federal  Reserve  System  to  which  the 
delivery  unit  should  be  transferred.  The 
clearing  member  representing  the  buyer 
shall,  by  payment  against  delivery  on 
the  day  of  delivery,  present  to  the  selling 
clearing  member’s  bank  or  its 
designated  agent  a  wire  transfer  of 
Federal  funds  for  the  net  invoicing  price. 

E.  Matching  Longs  and  Shorts. — ^The 
Clearing  House  shall  pair  Seller’s  and 
Buyer’s  Delivery  Commitments  by 
matching  the  oldest  long  positions  with 
the  Seller’s  Delivery  Commitments  as 
received.  The  Clearing  House  shall,  as 
soon  as  practicable  thereafter,  present 
to  make  known  the  Buyer’s  Delivery 
Commitment  to  the  appropriate,  paired 
clearing  member. 

F.  Payment. — ^The  Clearing  House 
shall  monitor  the  delivery  procedure  to 
ensme  proper  transfer  of  Treasury 
bonds  from  the  seller  to  the  buyer  and^ 
correct  payment  by  the  buyer  to  the 
seller.  'The  net  invoicing  price  shall  be 
determined  on  the  basis  of  the 
settlement  price  on  the  day  seller 
submits  his  delivery  commitment,  or  the 
last  day  of  trading  after  adjustment  for 
any  accrued  interest  (which  shall  be 
computed  in  accordance  with 
Department  of  the  Treasury  Circular 
300)  and  after  adjustment  by  an 
appropriate  factor  reflective  of  the 
actual  coupon  rate  and  maturity  length 
of  the  bond  being  transferred  which 
equates  the  yields  of  deliverable  bonds 
to  a  10%  coupon  bond  selling  at  par. 

The  formula  for  this  computation  shall 
be  as  follows:  Net  invoice  price  = 
(settlement  price  X  conversion  price)  -|- 
accrued  interest.  The  conversion  price  is 
the  price  at  which  a  deliverable  bond 
with  a  particular  coupon  rate  and 
maturity  length  has  a  yield  of  10% 
according  to  bond  tables  prepared  by 
the  Financial  Publishing  Company  of 
Boston,  Massachusetts. 

Interest  accrued  on  the  bonds  shall  be 
charged  to  long’s  clearing  member  by 
short’s  clearing  member  in  accordemce 
with  Department  of  'Treasury  Circular 
300,  Subpart  P. 
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— 04.  Par  Delivery. — 

A.  Par  Delivery. — delivery  unit  shall 
be  composed  of  a  United  States 
Treasury  bond  maturing  20  years  hence 
with  a  face  value  of  $100,000  at  maturity. 

B.  Delivery  Points. — Delivery  shall  be 
made  to  a  Chicago  or  New  York  bank, 
registered  with  the  Exchange  and  a 
member  of  the  Federal  Reserve  System, 
specified  by  the  buyer’s  clearing 
member.  All  banks  selected  by  the 
buyer  and  by  the  seller  to  effectuate 
delivery  must  be  members  of  the  Federal 
Reserve  System. 

— 05.  Deliverable  Bonds. — Bonds 
suitable  for  delivery  on  U.S.  Treasury 
bond  futures  contracts  shall  be  U.S. 
Treasury  bonds  which  if  callable  are  not 
callable  for  at  least  15  years,  or  if  not 
callable,  have  a  maturity  of  at  least  15 
years  fix)m  the  delivery  date. 

All  bonds  deliverable  against  a 
contract  must  be  of  the  same  issue.  For 
settlement,  the  time  to  maturity  of  a 
given  issue  is  calculated  in  complete 
three-month  increments  (i.e.,  15  years 
and  5  months  =  15  years  and  one 
quarter)  from  the  first  day  of  the 
delivery  month. 

— 06.  Emergencies,  Acts  of  God,  Acts 
of  Government. — If  delivery  or 
acceptance  or  any  precondition  or 
requirement  of  either  is  prevented  by 
strike,  fire,  accident,  act  of  government, 
act  of  God,  or  other  emergency  the  seller 
or  buyer  shall  immediately  notify  the 
Exchange  President.  If  the  President 
determines  that  emergency  action  may 
be  necessary,  he  shall  call  a  special 
meeting  of  tjhe  Board  of  Governors  or  the 
Business  Conduct  Committee  and 
arrange  for  the  presentation  of  evidence 
respecting  the  emergency  condition.  If 
the  Board  or  the  Committee  determines 
that  an  emergency  exists,  it  shall  take 
such  action  as  it  deems  necessary  under 
the  circumstances  and  its  decision  shall 
be  binding  upon  all  parties  to  the 
contract.  For  example,  and  without 
limiting  the  Board’s  or  Committee’s 
power,  it  may:  determine  and  assess 
losses  in  accordance  with  the 
procedures  specified  in  Rule  — 07; 
extend  delivery  dates;  and  designate 
alternate  delivery  points  in  the  event  of 
conditions  interfering  with  the  normal 
operations  of  approved  facilities. 

In  the  event  that  the  Board  of 
Governors  or  Business  Conduct 
Committee  determines  that  there  exists 
a  shortage  of  deliverable  U.S.  Treasury 
bonds,  it  may  upon  a  two-thirds  vote  of 
the  members  present  or  upon  a  two- 
thirds  vote  of  the  members  who  respond 
to  a  poll  take  such  action  as  may  in  the 
Board’s  or  Committee’s  sole  discretion 
appear  necessary  to  prevent,  correct,  or 
alleviate  the  condition.  Without  limiting 
the  foregoing,  the  Board  or  Committee 


may:  (1)  designate  as  deliverable  any 
specified  U.S.  Treasury  bonds  otherwise 
meeting  the  specifications  and 
requirements  stated  in  Rule  — 01;  (2) 
designate  as  deliverable  one  or  more  . 
issues  of  U.S.  Treasury  bonds  having 
maturities  shorter  than  15  years  or 
longer  than  20  years  and  otherwise 
meeting  the  specifications  and 
requirements  stated  in  Rule  — 01  above; 
and/or  (3)  determine  a  cash  settlement 
based  on  the  current  cash  value  of  10% 
coupon  rate,  20-year  U.S.  Treasury  bond 
as  determined  by  using  the  current  cash 
market  yield  curve  for  U.S.  Treasury 
securities  on  the  last  day  of  trading. 

— 07.  Failure  to  Perform. — If  the 
clearing  member  with  a  delivery 
conunitment  fails  to  perform  all  acts 
required  by  this  chapter,  then  that 
clearing  member  shall  be  deemed  as 
failing  to  perform,  which  may  be 
punishable  as  a  major  violation.  A 
clearing  member  failing  to  perform  shall 
be  liable  to  the  clearing  member  to 
which  it  was  matched  on  the  failing 
transaction  for  any  loss  sustained.  The 
Board  shall  determine  and  access  losses 
sustained,  taking  into  account  the 
settlement  price,  interest  earnings 
foregone,  aqd  such  other  factors  as  it 
deems  appropriate.  ’The  Board  may  also 
assess  such  penalties  as  it  deems 
appropriate  in  addition  to  damages. 

— 08.  Expanded  Daily  Limits. — 
Whenever  on  two  successive  days  any 
contract  month  closes  at  the  normal 
daily  limit  in  the  same  direction  (not 
necessarily  the  same  contract  month  on 
both  days]  an  expanded  daily  limit 
schedule  shall  go  into  efiect  as  follows: 

1.  'The  third  day’s  limit  in  all  contract 
months  shall  be  150%  of  the  normal 
daily  limit. 

2.  If  any  contract  month  closes  at  its 
expanded  daily  limit  on  the  third  day  in 
the  same  direction,  then  the  fourth  day’s 
expanded  daily  limit  shall  be  200%  of 
the  normal  daily  limit 

3.  If  any  contract  month  closes  at  its 
expanded  daily  limit  on  the  fourth  day 
in  the  same  direction  then  there  shall  be 
no  daily  limit  for  said  contract  on  the 
fifth  day. 

4.  On  the  sixth  day  of  the  foregoing 
progression,  the  normal  daily  limit  shall 
be  reinstated. 

5.  Whenever  the  foregoing  daily  limit 
schedule  is  in  effect  and  no  contract 
month  closes  at  the  limit  in  the  same 
direction  which  initiated  the  expanded 
schedule,  then  the  normal  daily  limit 
shall  be  reinstated  on  the  following  day. 
***** 

The  Commission  also  will  make 
available  any  other  materials  submitted 
by  the  CME  in  support  of  its  application 
for  contract  market  designation  to  the 


extent  that  such  materials  are  not 
entitled  to  confidential  treatment  under 
Part  145  of  the  Commission’s  regulations 
(17  CFR  Part  145).  Copies  of  such 
materials  submitted  by  the  CME  in 
support  of  its  application  for  designation 
will  be  available  through  the 
Commission’s  Secretary  or  its  offices  in 
Washington,  New  York,  Chicago, 
Minneapolis,  Kansas  City  and  San 
Francisco. 

Any  person  interested  in  submitting 
written  data,  views  or  argmnents  on  the 
terms  and  conditions  of  the  proposed 
futures  contract,  or  with  respect  to  other 
materials  submitted  by  the  CME  in 
support  of  its  application  for  contract 
market  designation,  should  send  such 
comments  to  Jane  K.  Stuckey.  Secretarj', 
Commodity  Futures  Trading 
Commission,  2033  K  Street,  N.W., 
Washington,  D.C.  20581,  by  March  23, 
1981. 

Issued  in  Washington,  D.C.,  on  January  14. 
1981. 

Jane  K.  Stuckey, 

Secretary  of  the  Commission. 

[FR  Doc.  81-2063  FUed  1-19-81;  8:45  ajn| 
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DEPARTMENT  OF  ENERGY 

Past  Due  Accounts;  Assessment  of 

Interest  Charges 

agency:  Department  of  Energy. 

ACTION:  Notice  of  Change  in  Interest 
Rates. 

SUMMARY:  The  U.S.  Dep€irtment  of 
Energy  (DOE)  hereby  announces  a 
change  in  the  method  of  assessing 
interest  charges  for  overdue  accounts. 

This  notice  supercedes  a  similarly 
entitled  notice  published  in  the  Federal 
Register  of  November  19, 1973. 

Background 

The  Department  of  Treasury  revised 
its  Treasury  Fiscal  Requirement  Manual 
to  reflect  changes  in  the  cash 
managment  regulations,  (Section  8070, 
"Billings  and  Collections”  of  Chapter 
8000  “Cash  Management”).  The  revision 
is  a  direct  result  of  the  findings  of  a 
Government  wide  task  force  on  debt 
collection  which  stated  that  in  order  for 
the  Federal  Government  to  management 
its  accounts  receivables  more  efficiently, 
interest  should  be  collected  on  all 
overdue  accoimts.  Hie  rate  at  which  the 
interest  is  assessed  should  be 
representative  of  current  economic 
conditions. 

In  order  to  comply  with  Treasury 
guidelines,  the  Department  of  Energy  is 
proposing  to  change  the  rate  at  which 
interest  on  delinquent  accounts  will  be 
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assessed.  The  rate  will  be  based  on 
percentage  rates  published  quarterly  in 
Treasury  Fisced  Requirements  bulletins 
by  the  Department  of  Treasury.  This 
annualized  percentage  rate  determined 
by  the  Treasury  represents  the  average 
of  the  current  value  of  funds  to  the 
Treasury  for  a  recent  three  month 
period. 

Use  of  this  rate  enables  the 
government  to  recoup  the  approximate 
value  that  has  been  lost  by  the  delayed 
receipt  of  funds  rather  than  to  penalize 
the  debtor.  Assessment  of  interest  on 
overdue  accounts  will  be  vigorously 
pursued  by  the  Department.  Interest  will 
also  be  assessed  on  deferred  payments. 

Notice 

The  Department  of  Energy  shall 
assess  interest  charges  on  all  overdue 
accounts  owed  the  Department,  both 
foreign  and  domestic,  but  exclusive  of 
other  Federal  agencies.  The  rate  of 
interest  will  be  based  on  percentage 
rates  published  quarterly  by  the 
Department  of  Treasury  in  the  Treasury 
Fiscal  Requirements  bulletin.  This  rate 
can  be  obtained  from  the  Cash 
Management  Regulation  and 
Compliance  Staff,  Bureau  of 
Government  Financial  Operations, 
Department  of  Treasury,  Washington, 
D.C. 

In  the  absence  of  a  different  rule 
prescribed  by  existing  contract,  statue 
or  regulation,  interest  on  delinquent 
debts  will  be  assessed  in  conformance 
with  Treasury  Fiscal  Requirements 
Manual  Volume  1,  Part  6  Section 
8020.20.  Deferrals  of  payment  beyond  a 
due  date  for  specified  time  periods  will 
similarly  be  assessed  interest, 
regardless  of  amount. 

Reference:  Treasury  Fiscal  Requirements 
Manual,  Volume  1,  Part  6,  Section  8020.20 
Charges  for  Late  Payments. 

DATES:  Comments  must  be  received  on 
or  before  February  20, 1981. 

ADDRESS:  Send  comments  on  this 
proposal  to:  Mark  D.  Loop,  Cash 
Management  Specialist,  Office  of  the 
Controller,  Department  of  Energy, 
Washington,  D.C.  20545,  (301)  353-4581. 

Issued  in  Washington,  D.C.,  January  14, 
1981. 

Clarence  E.  Mahan, 

Acting  Controller. 

|FR  Doc.  61-2077  Filed  1-lS-Sl;  8:45  am] 

BILUNG  CODE  64S0-01-M 


Office  of  Assistant  Secretary  for 
International  Affairs 

Proposed  Subsequent  Arrangement 

Pursuant  to  Section  131  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 


U.S.C.  2160)  notice  is  hereby  given  of  a 
proposed  "subsequent  arrangement", 
under  the  Additional  Agreement  for 
Cooperation  Between  the  Government 
of  the  United  States  of  America  arid  the 
European  Atomic  Energy  Community 
(EURATOM)  Concerning  Peaceful  Uses 
of  Atomic  Energy,  as  amended. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above  mentioned 
agreement  involves  approval  for  supply 
of  175  grams  of  normal  uranium  oxide  to 
France,  for  use  as  standard  reference 
material  at  the  EURODIF  facility  at 
Tricastin. 

In  accordance  with  Section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  that  the 
furnishing  of  the  nuclear  material  imder 
Contract  Number  S-EU-675  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no' sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

For  the  Department  of  Energy. 

Dated:  January  14, 1981. 

Harold  D.  Bengelsdorf, 

Director  for  Nuclear  Affairs,  International 
Nuclear  and  Technical  Programs. 

|FR  Doc.  81-1965  Filed  1-19-81: 8:45  am] 
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Proposed  Subsequent  Arrangement 

Pursuant  to  Section  131  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S.C.  2160)  notice  is  hereby  given  of  a 
proposed  "subsequent  arrangement” 
under  the  Additional  Agreement  for 
Cooperation  Between  the  Government 
of  the  United  States  of  America  and  the 
European  Atomic  Energy  Community 
(EURATOM)  Concerning  Peaceful  Uses 
of  Atomic  Energy,  as  amended,  and  the 
Agreement  for  Cooperation  Between  the 
Government  of  the  United  States  of 
America  and  the  Government  of 
Switzerland  Concerning  Civil  Uses  of 
Atomic  Energy,  as  amended. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above  mentioned 
agreements  involves  approval  for  the 
retransfer  from  the  Federal  Republic  of 
Germany  to  Switzerland  of  24,500 
kilograms  of  uranium,  containing  810.950 
kilograms  of  U-235  (3.31%  enriclunent), 
in  the  form  of  fuel  elements  to  be  used 
for  the  third  reload  of  the  Kemkraftwerk 
Gosgen  power  reactor. 

In  accordance  with  Section  131  of  the 
Atomic  Energy  act  of  1954,  as  amended, 
it  has  been  determined  that  the  approval 
of  this  retransfer,  designated  as  RTD/ 
SD(EU)-34  will  not  be  inimical  to  the 
common  defense  and  security. 


This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

For  the  Department  of  Energy. 

Dated:  January  14,  i981. 

Harold  D.  Bengelsdorf, 

Director  for  Nuclear  Affairs,  International 
Nuclear  and  Technical  Programs. 

[FR  Doc.  81-1966  Filed  1-19-81: 8:45  em] 
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Proposed  Subsequent  Arrangement 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S.C.  2160)  notice  is  hereby  given  of  a 
proposed  "subsequent  arrangement" 
under  the  Additional  Agreement  for 
Cooperation  Between  the  Government 
of  the  United  States  of  America  and  the 
European  Atomic  Energy  Community 
(EURATOM)  Concerning  Peaceful  Uses 
of  Atomic  Energy,  as  amended. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above  mentioned 
agreement  involves  approval  for  the  sale 
to  the  Central  Bureau  for  Nuclear 
Measurements  at  Geel,  Belgium  of  47.027 
grams  of  uranium,  enriched  to  greater 
than  99%  in  U-235,  to  be  used  for  the 
preparation  of  targets  for  neutron 
physicists  in  the  European  Community. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  that  the 
furnishing  of  the  nuclear  material  under 
Contract  Number  S-EU-673  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

For  the  Department  of  Energy. 

Dated;  January  14, 1981. 

Harold  D.  Bengelsdorf, 

Director  for  Nuclear  Affairs,  International 
Nuclear  and  Technical  Programs. 

[FR  Doc.  81-6450  Filed  1-19-81: 8:45  am] 
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Proposed  Subsequent  Arrangement 

Pursuant  to  Section  131  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S.C.  2160)  notice  is  hereby  given  of  a 
proposed  "subsequent  arrangement" 
under  the  Agreement  for  Cooperation 
Between  the  Government  of  the  United 
States  of  America  and  the  Government 
of  Japan  Concerning  Civil  Uses  of 
Atomic  Energy,  as  amended. 

The  subsequent  arrangement  to  be 
carried  out  imder  the  above  mentioned 
agreement  involves  approval  for  the  sale 
of  350  grams  of  natural  uranium  to  the 
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Mitsubishi  Nuclear  Fuel  Company,  Ltd., 
Japan  for  use  as  standard  reference 
material. 

In  accordance  with  Section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  that  the 
furnishing  of  the  nuclear  material  under 
Contract  No.  S-IA-292  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

For  the  Department  of  Energy. 

Dated:  January  14, 1981. 

Harold  D.  Bengelsdorf, 

Director  for  Nuclear  Affairs,  International 
Nuclear  and  Technical  Programs. 

[HI  Doc.  81-1968  Filed  1-19-81;  8:45  am] 

BILUNG  CODE  6450-01-M 


Proposed  Subsequent  Arrangement 

Pursuant  to  Section  131  of  the  Atomic 
Energy  Act  of  19.54,  as  amended  (42 
U.S.C.  2160]  notice  is  hereby  given  of  a 
proposed  "subsequent  arrangement” 
under  the  Agreement  for  Cooperation 
Between  the  Government  of  the  United 
States  of  America  and  the  Government 
of  Norway  Concerning  Civil  Uses  of 
Atomic  Energy,  as  amended,  and  the 
Additional  Agreement  Between  the 
Government  of  the  United  States  of 
America  and  the  European  Atomic 
Energy  Community  (ERATOM) 
Concerning  Peaceful  Uses  of  Atomic 
Energy,  as  amended. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above  mentioned 
agreements  involves  approval  for  the 
retransfer  of  54  kilograms  of  uranium, 
containing  4.32  kilograms  of  U-235  (8% 
enrichment)  from  the  Federal  Republic 
of  Germany  to  Norway  for  fabrication  of 
fuel  elements  for  the  Halden  research 
reactor. 

In  accordance  with  Section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  that  approval  of 
this  retransfer,  designated  as  RTD/ 
NO(EU)-31,  will  not  be  inimical  to  the 
common  defense  and  security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

For  the  Department  of  Eneigy. 

Dated:  January  14, 1981. 

Harold  D.  Bengelsdorf, 

Director  for  Nuclear  Affairs,  International 
Nuclear  and  Technical  Programs. 

|FR  Doc.  81-1989  Filed  1-19-81: 8:45  ain| 

BILUNG  CODE  64S(M)1-M 


Meeting  of  the  Coordinating 
Subcommittee  of  the  Committee  on 
Emergency  Preparedness  of  the 
National  Petroleum  Council 

agency:  Department  of  Energy, 

Economic  Regulatory  Administration. 
action:  Notice  of  Meetings. 

summary:  The  National  Petroleum 
Council  (NPC),  an  advisory  committee  to 
the  Department  of  Energy  (DOE), 
provides  technical  advice  and 
information  to  the  Secretary  of  Energy 
on  matters  relating  to  oil  and  gas  or  the 
oil  and  gas  industries.  The  NPC 
Committee  on  Emergency  Preparedness 
is  currently  undertaking  an  analysis  of 
issues  bearing  on  emergency 
preparedness  planning  and  the  ability  of 
the  reHning  industry  to  respond  to 
energy  emergencies.  NPC’s  Coordinating 
Subcommittee  will  hold  two  meetings  to 
review  and  discuss  study  modules  of 
this  analysis.  Because  the  need  for  these 
meetings  was  determined  within  the  last 
week,  and  the  timing  can  not  be  altered, 
the  DOE  is  unable  to  provide  the 
customary  15  days  notice  prior  to  the 
January  29, 1981,  meeting. 

DATE  AND  LOCATION:  The  Coordinating 
Subcommittee  of  the  NPC’s  Committee 
on  Emergency  Preparedness  will  meet: 

•  Thursday,  January  29, 1981,  starting 
at  9:00  a.m.,  Exxon  Building,  Room  3920, 
800  Bell  Avenue,  Houston,  Texas. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  David  A.  Eaton,  Office  of  Energy 
Contingency  Planning,  2000  M  Street, 
N.W.,  Room  7302,  Washington,  D.C. 
20461,  Telephone;  (202)  653-3202. 

Ms.  Joan  Walsh  Cassedy,  National 
Petroleum  Council,  1625  K  Street, 

N.W.,  Washington,  D.C.  20006, 
Telephone:  (202)  393-6100. 
SUPPLEMENTARY  INFORMATION: 

Items  for  discussion  and  review  at  the 
meeting  will  include: 

1.  Review  and  comment  on  drafts  of 
individual  sections  of  the  study. 

2.  Review  and  discuss  the  overall 
schedule  of  Subcommittee  activities. 

3.  Discuss  any  other  matters  pertinent 
to  the  overall  assignment  from  the 
Secretary. 

All  meetings  are  open  to  the  public. 
The  Chairman  of  the  Subcommittee  is 
empowered  to  conduct  the  meetings  in  a 
fashion  that  will,  in  his  judgement, 
facilitate  the  orderly  conduct  of 
business.  Any  member  of  the  public  who 
wishes  to  ffle  a  written  statement  with 
the  Subcommittee  will  be  permitted  to 
do  so,  either  before  or  after  the  meeting. 
Members  of  the  public  who  wish  to 
make  oral  statements  at  the  meeting 
should  inform  Joan  Walsh  Cassedy, 
National  Petroleum  Council,  (202)  393- 
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6100,  prior  to  the  meeting,  and 
provisions  will  be  made  for  their 
appearance  on  the  agenda.  A  transcript 
of  the  Coordinating  Subcommittee 
meeting  will  be  available  for  public 
review  at  the  Freedom  of  Information 
Public  Hearing  Room,  Room  5B-180, 
Department  of  Energy,  Forrestal 
Building,  1000  Independence  Avenue, 
S.W.,  Washington,  D.C.,  between  the 
hours  of  8:00  a.m.,  and  4:30  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

Issued  in  Washington,  D.C.,  on  January  14, 
1981. 

Barton  R.  House, 

Deputy  Administrator  for  Operations  and 
Emergency  Management,  Economic 
Regulatory  Administration. 

[FR  Doc.  81-1970  Filed  1-19-81;  8:40  am] 

BILLING  CODE  6450-01-M 


Energy  Information  Administration 

Publication  of  Alternative  Fuel  Price 
Ceilings  and  Incremental  Price 
Threshold  for  High  Cost  Natural  Gas 

The  Natural  Gas  Policy  Act  of  1978 
(NGPA)  [Public  Law  95-621),  signed  into 
law  on  November  9, 1978,  mandated  a 
new  framework  for  the  regulation  of 
most  facets  of  the  natural  gas  industry. 

In  general,  under  Title  II  of  the  NGPA, 
interstate  nahiral  gas  pipeline 
companies  are  required  to  pass  through 
certain  portions  of  their  acquisition 
costs  for  natural  gas  to  industrial  users 
in  the  form  of  a  surcharge.  The  statute 
requires  that  the  ultimate  cost  of  gas  to 
the  industrial  facility  does  not  exceed 
the  cost  of  the  fuel  oil  which  the  facility 
could  use  as  an  alternative. 

Pursuant  to  Title  II  of  the  NGPA  of 
1978,  Section  204  (e),  the  Energy 
Information  Administration  (EIA) 
herewith  publishes  for  the  Federal 
Energy  Regulatory  Commission  (FERC) 
computed  natural  gas  ceiling  prices  and 
a  high  cost  gas  incremental  pricing 
threshold  which  are  to  be  effective 
February  1, 1981.  These  prices  are  based 
on  the  prices  of  alternative  fuels. 

For  further  information  contact:  Leroy 
Brown,  Jr.,  Energy  Information 
Administration,  Federal  Building,  12th 
&  Pa.  Ave.,  N.W.,  Rm  4121, 
Washington,  D.C.  20461,  (202)  633- 
9710. 

Section  1.  Alternative  Fuel  Price  Ceilings 

As  required  by  FERC  Order  No.  50, 
computed  prices  are  shown  for  the  48 
contiguous  States.  The  District  of 


Columbia’s  ceiling  is  included  with  the 
ceiling  for  the  State  of  Maryland.  FERC 
also  by  Interim  Rule,  issued  on 
December  24, 1980,  in  Docket  No.  RM81- 
9  amended  price  ceilings  for  Kentucky 
for  the  months  following  January  1981  to 
be  set  at  the  price  ceiling  at  the  Region 
D  price  until  the  Commission  takes  final 
action  on  its  generic  rulemaking  in 
Docket  No.  RM79-21. 

The  price  ceiling  is  expressed  in 
dollars  per  million  British  Thermal  Units 
(BTU’s).  The  method  used  to  determine 
the  price  ceilings  is  described  in  Section 

in. 


state 

Dollars  per 
million 

BTU’s 

Alabama . . . . .  4.40 


Arkansas 

4.61 

California 

3.75 

Colorado 

3.57 

Connecticut- . 

4.61 

Delaware 

5.07 

Florida . 

4.58 

Georgia 

4.55 

Idaho 

3.90 

Illinois 

2.91 

Indiana . 

3.71 

knva. 

4.32 

4.10 

.  a  4fl 

ail 

Maine . 

.  4.48 

.  4.81 

4.50 

4.26 

4.02 

4.40 

4.04 

3.65 

4.14 

3.81 

4.69 

4.36 

4.79 

4.06 

4.80 

4.82 

Ohio . . 

3.36 

3.95 

4.00 

4.25 

4.52 

4.79 

4.14 

4.49 

3.47 

Utah .  «  „ 

4  26 

4  87 

4.71 

3.91 

West  Virginia _  _  - 

3.67 

Wyoming . 

.  3.32 

'  Region  based  price  as  required 
issued  on  December  24,  1980  in 

by  FERC  Interim  Rule. 
Docket  No.  RM81-9. 

Section  11.  Incremental  Pricing 
Threshold  for  High  Cost  Natural  Gas 

The  EIA  has  determined  that  the 
volume-weighted  average  price  for  No.  2 
distillate  fuel  oil  landed  in  the  greater 
New  York  City  Metropolitan  area  during 


a 
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November  1980  was  $35.53  per  barrel.  In 
order  to  establish  the  incremental 
pricing  threshold  for  high  cost  natural 
gas,  as  identified  in  the  NGPA,  Title  11, 
Section  203(a)(7),  this  price  was 
multiplied  by  1.3  and  converted  to  its 
equivalent  in  millions  of  BTU’s  by 
dividing  by  5.8.  Therefore,  the 
incremental  pricing  threshold  for  high 
cost  natural  gas,  effective  February  1, 
1981,  is  $7.76  per  million  BTU’s. 

Section  III.  Method  Used  to  Compute 
Price  Ceilings 

The  FERC,  by  Order  No.  50,  issued  on 
September  28, 1979,  in  Docket  No. 
RM79-21,  established  the  basis  for 
determining  the  price  ceilings  required 
by  the  NGPA.  FERC  also,  by  Order  No. 
81,  issued  in  the  same  docket  on  May  7, 
1980,  established  that  only  the  price  paid 
for  No.  6  high  sulfur  content  residual 
fuel  oil  would  be  used  to  determine  the 
price  ceilings  until  November  1, 1981. 

A.  Data  Collected 

The  following  data  were  required 
from  all  companies  identified  by  the  EIA 
as  sellers  of  No.  6  high  sulfur  content 
(greater  than  1  percent  sulfur  content  by 
weight)  residual  fuel  oil;  for  each  selling 
price,  the  number  of  gallons  sold  to  large 
industrial  users  in  the  months  of 
September  1980,  October  1980,  and 
November  1980.*  All  reports  of  volume 
sold  and  price  were  identified  by  the 
State  into  which  the  oil  was  sold. 

B.  Method  Used  to  Determine 
Alternative  Price  Ceilings 

(1)  Calculation  of  Volume-Weighted 
Average  Price.  The  prices  which  will 
become  effective  February  1, 1981, 
(shown  in  Section  1)  are  based  on  the 
reported  price  of  No.  6  high  sulfur 
content  residual  fuel  oil,  for  each  of  the 
48  contiguous  States,  for  each  of  the  3 
months,  September  1980,  October  1980, 
and  November  1980.  Reported  prices  for 
sales  in  September  1980  were  adjusted 
by  the  percent  change  in  the  nationwide 
volume-weighted  average  price  from 
September  to  November  1980.  Prices  for 
October  1980  were  similarly  adjusted  by 
the  percent  change  in  the  nationwide 
volume-weighted  average  price  from 
"October  to  November  1980.  The  volume- 
weighted  3-month  average  of  the 
adjusted  September  1980  and  October 
1980,  and  the  reported  November  prices 
were  then  computed  for  each  State. 

(2)  Adjustment  for  Price  Variation. 
States  were  grouped  into  the  regions 

'Large  Industrial  User — A  person/firm  which 
purchases  No.  6  fuel  oil  in  quantities  of  4.000  gallons 
or  greater  for  consumption  in  a  business,  including 
the  space  heating  of  the  business  premises.  Electric 
utilities,  govenunental  bodies  (Federal,  State  or 
Local)  and  the  military  are  excluded. 


identified  by  the  FERC  (see  Section 
ni.C.).  Using  the  adjusted  prices  and 
associated  volumes  reported  in  a  region 
during  the  3-month  period,  the  volume- 
weighted  standard  deviation  of  prices 
was  calculated  for  each  region.  The 
volume-weighted  3-month  average  price 
(as  calculated  in  Section  in.B.(l)  above) 
for  each  State  was  adjusted  downward 
by  two  times  this  standard  deviation  for 
the  region  to  form  the  adjusted  weighted 
average  price  for  the  State. 

(3)  Calculation  of  Ceiling  Prices.  The 
lowest  selling  price  within  the  State  was 
determined  for  each  month  of  the  3- 
month  period  (after  adjusting  up  or 
down  by  the  percent  change  in  oil  prices 
at  the  national  level  as  discussed  in 
Section  II1.B.(1)  above).  The  products  of 
the  adjusted  low  price  for  each  month 
times  the  State's  total  reported  sales 
volume  for  each  month  were  summed 
over  the  3-month  period  for  each  State 
and  divided  by  the  State’s  total  sales 
volume  during  the  3  months  to 
determine  the  State’s  average  low  price. 
The  adjusted  weighted  average  price  (as 
calculated  in  Section  in.B.(2))  was 
compared  to  this  average  low  price,  and 
the  higher  of  the  values  was  selected  as 
the  base  for  determining  the  alternative 
fuel  price  ceiling  for  ea^  State.  For 
those  States  which  had  no  reported 
sales  during  one  or  more  months  of  the 
3-month  period,  the  appropriate  regional 
volume-weighted  alternative  fuel  price 
was  computed  and  used  in  combination 
with  the  available  State  data  to 
calculate  the  State’s  alternative  fuel 
price  ceiling  base.  The  appropriate  lag 
adjustment  factor  (as  discussed  in 
Section  III.B.4.)  was  then  applied  to  the 
alternative  fuel  price  ceiling  base.  The 
alternative  fuel  price  (expressed  in 
dollars  per  gallon)  was  multiplied  by  42 
and  divided  by  6.3  to  estimate  the 
alternative  fuel  price  ceiling  for  the 
State  (expressed  in  dollars  per  million 
BTU’s). 

.(4)  Lag  Adjustment  The  EIA  has 
implemented  a  procedure  to  partially 
compensate  for  the  two-month  lag 
between  the  end  of  the  month  for  which 
data  are  collected  and  the  beginning  of 
the  month  for  which  ceiling  prices 
become  effective.  It  was  determined  that 
Platt’s  Oilgram  Price  Report  pubUcation 
provides  timely  information  relative  to 
the  subject.  The  prices  found  in  Platt’s 
Oilgram  Price  Report  publication  are 
given  for  each  trading  day  in  the  form  of 
high  and  low  prices  for  No.  6  residual  oil 
in  21  cities  throughout  the  United  States. 
The  low  posted  prices  for  No.  6  residual 
oil  in  these  cities  were  used  to  calculate 
a  national  and  a  regional  lag  adjustment 
factor.  The  national  lag  adjustment 
factor  was  obtained  by  calculating  a 


weighted  average  price  for  No.  6  high 
sulfur  residual  Kiel  oil  for  the  ten  trading 
days  ending  January  14, 1981,  and 
dividing  that  price  by  the  corresponding 
weighted  average  price  computed  from 
prices  published  by  Platt’s  for  the  month 
of  November  1980.  A  regional  lag 
adjustment  factor  was  similarly 
calculated  for  four  regions.  These  are: 
One  for  FERC  Regions  A  and  B 
combined;  one  for  FERC  Region  C;  one 
for  FERC  Regions  D,  E,  and  G  combined 
and  one  for  FERC  Regions  F  and  H 
combined.  The  lower  of  the  national  or 
regional  lag  factor  was  then  applied  to 
the  alternative  fuel  price  base  for  each 
State  in  a  given  region  as  calculated  in 
Section  in.B.(3). 

C.  Listing  of  States  by  Region 

States  were  grouped  by  the  FERC  to 
form  eight  distinct  regions  as  follows: 


Region  A 


Connecticut 

Rhode  Island 

Maine 

Vermont 

Massachusetts 
New  Hampshire 

Region  B 

Delaware 

New  York 

Maryland 

New  Jersey 

Pennsylvania 

Region  C 

Alabama 

North  Carolina 

Florida 

South  Carolina 

Georgia 

Tennessee 

Mississippi 

Virginia 

Region  D 

liiinois 

Ohio 

Indiana 

West  Vkgmia 

Kentucky 

Wisconsin 

Michigan 

PRegkm  E 

Iowa 

Nebraska 

Kansas 

North  Dakota 

Missouri 

South  Dakota 

Minnesota 

Region  F 

Arkansas 

Oklahoma 

Louisiana 

Texas 

New  Mexico 

Region  G 

Colorado 

Utah 

Idaho 

Montana 

Wyoming 

Region  H 

Arizona 

Oregon 

California 

Nevada 

Washington 

Issued  in  Washington.  D.C  on  January  IS. 
1981. 

Albert  H.  Linden,  Jr.. 

Acting  Administrator,  Energy  information 
Administration. 

[FR  Doc.  81-1971  Filed  1-1».<1;  8:45  uil 
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Federal  Energy  Regulatory 
Commission 

[Docket  Na  ER81-203-000] 

Arizona  Public  Service  Co.;  Proposed 
Tariff  Change 

January  12, 1981. 

The  filing  company  submits  the 
following: 

Take  notice  that  on  January  5. 1981, 
Arizona  Public  Service  Company  (APS) 
tendered  for  filing  a  proposed  Letter 
Agreement  amending  APS-FPC  Rate 
Schedule  No.  52  by  decreasing  the 
contract  demand  for  the  sale  of  firm 
power  with  the  Papago  Tribal  Utility 
Authority. 

Waiver  is  requested  under  the 
provisions  of  Section  35.11  so  that  the 
said  decrease  would  become  effective 
on  December  16, 1980,  simultaneously 
with  the  requested  effective  date  of 
service  in  the  filing  with  FERC  of  APS’ 
Agreement  with  Washington  Water 
Power  Company. 

A  copy  of  the  filing  was  served  upon 
the  Arizona  Corporation  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  application  should  file  a 
petition  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  §§  1.8  and  1.10  of  the  Commission’s 
Rules  of  Practice  and  Procedure  (18  CFR 

1.8, 1.10).  All  such  petitions  or  protests 
should  be  filed  on  or  before  January  30, 
1981.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  application  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 

Kenneth  F.  Plumb, 

Secretary. 

(HI  Doc.  81-1984  Filed  1-19-81: 8:45  am] 

BILUN6  CODE  6450-8S-M 


[Docket  No.  ER61-204-000] 

Arizona  Public  Service  Co.;  Proposed 
Tariff  Change 

January  12, 1981. 

The  filing  company  submits  the 
following: 

Take  notice  that  on  January  1, 1981, 
Arizona  Public  Service  Company  (APS) 
tendered  for  filing  a  Power  Agreement 
between  APS  and  Washington  Water 
Power  Company  for  the  sale  of  power 
and  energy.  The  filing  is  made  pursuant 
to  §  35.1  of  the  Commission’s 
Regulations. 


’The  parties  request  waiver  under  the 
provision  of  §  35.11  so  that  service  could 
be  commenced  on  December  18, 1980. 

A  copy  of  the  filing  was  served  upon 
the  Arizona  Corporation  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  aplication  should  file  a 
petition  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  §§1.8  and  1.10  of  the  Commission’s 
Rules  of  Practice  and  Procedure  (18  CFR 

1.8, 1.10).  All  such  petitions  or  protests 
should  be  filed  on  or  before  January  30, 
1981.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  application  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 

Kenneth  F.  Plumb, 

Secretary. 

(FR  Doc.  81-1985  Filed  1-19-81;  8:45  am) 

BILUNQ  CODE  6<Sa-85-M 


[Docket  No.  QF81~6-000] 

Canners  Steam  Co.;  Application  for 
Commission  Certification  of  Qualifying 
Status  as  a  Cogeneration  Facility 

January  12, 1981. 

On  November  12, 1980,  Canners 
Steam  Company  filed  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  an  application  for 
certification  of  a  proposed  facility  as  a 
qualifjdng  cogeneration  facility  pursuant 
to  §  292.207  of  the  Commission’s  rules. 

■The  proposed  facility  is  a  topping- 
cycle  cogeneration  facility  which  will  be 
located  at  Terminal  Island,  California. 
Canners  Steam  Company  states  that  is 
is  a  customer  owned  and  operated 
central  steam  generating  facility  wdiich 
provides  process  steam  to  the  fish 
canneries,  and  related  industries,  within 
the  environs  of  Fish'  Harbor,  Port  of  Los 
Angeles,  California.  The  primary  fuel  to 
be  used  will  be  natural  gas  with  No.  2 
distillate  as  an  alternate.  The  generator 
output  for  the  facility  will  be  2600 
kilow'atts. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Steet,  NE.,  Washington.  D.C. 
20426,  in  accordance  with  §  §  1.8  and 
1.10  of  the  Commission’s  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  on  or 
before  February  20, 1981,  and  must  be 


served  on  the  applicant.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Kenneth  F.  Plumb, 

Secretary. 

[FR  Doc.  81-1986  Filed  1-19-81: 8:45  am] 

BiUlNC  CODE  e450-8S-M 


[Docket  No.  ER81-200-080] 

Central  Illinois  Light  Co.;  Filing 

January  12, 1981. 

The  filing  company  submits  the 
following: 

Take  notice  that  on  January  6, 1981, 
Central  Illinois  Light  Company  (CILCO) 
tendered  for  filing  Modification  No.  2, 
dated  December  23, 1980  to  the 
Interconnection  Agreement  between 
CILCO  and  the  city  of  Springfield, 

Illinois  (Springfield)  (CILCO  Rate 
Schedule  FERC  No.  21). 

Modification  No.  2  increases  the 
demand  rates  for  Scheduled 
Maintenance,  Short-Term  Firm  and 
Short-Term  Non-Firm  Power  in  Service 
Schedules  C,  E  and  F  to  the 
Interconnection  Agreement,  and  effects 
certain  other  changes  in  the  terms  and 
conditions  of  the  Sendee  Schedules  to 
Interconnection  Agreement.  CILCO  has 
requested  waiver  of  §  35.3  of  the 
Commission’s  regulations  in  order  to 
permit  Modification  No.  2  to  become 
effective  in  accordance  with  its  terms  on 
December  1, 1980, 

Any  person  desiring  to  be  heard  or  to 
protest  said  application  should  file  a 
petition  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  D.C.  20426  in  accordance 
with  §§  1.8  and  1.10  of  the  Commission’s 
rules  of  practice  and  procedure  (18  CFR 

1.8, 1.10).  All  such  petitions  or  protests 
should  be  filed  on  or  before  January  31, 
1981.  Protests  will  be  considered  by  the 
Commission  in  determining  tlie 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  application  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 

Kenneth  F.  Plumb, 

Secretary. 

[FR  Doc.  81-1987  Filed  1-19-81: 8:45  am] 

BILUNQ  CODE  MSQ-SS-M 
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[Project  No  3672-000] 

Columbia  Irrigation  District; 

Application  for  Preliminary  Permit 

January  12. 1981. 

Take  notice  that  Columbia  Irrigation 
District  (Applicant)  filed  on  November  7. 
1980,  an  application  for  preliminary 
permit  [pursuant  to  the  Federal  Power 
Act,  16  U.S.C.  §  791(a)-825(r)]  for 
proposed  Project  No.  3672  to  be  known 
as  Horn  Rapids  Water  Power  Project 
located  on  Yakima  River  in  Benton 
County,  Washington.  The  application  is 
on  file  with  the  Commission  and  is 
available  for  public  inspection. 
Correspondence  with  the  Applicant 
should  be  directed  to:  I.  J.  Sxmford, 
Manager,  Columbia  Irrigation  District, 

10  East  Keimewick  Avenue,  Kennewick, 
Washington  99336.  Any  person  who 
wishes  to  file  a  response  to  this  notice 
should  read  the  entire  notice  and  must 
comply  with  the  requirements  specified 
for  the  particular  kind  of  response  that 
person  wishes  to  file. 

Project  Description — ^The  proposed 
project  would  consist  of:  (1)  Horn 
Rapids  Dam,  a  4-foot  high  rock  filled 
timber  crib  weir  structure  approximately 
500-feet  long;  (2)  a  170-acre  reservoir; 
and  (3)  a  powerhouse  with  a  turbine  and 
3  generating  units  rated  at  465  kW  each. 

The  Applicant  estimates  that  the 
average  annual  energy  output  would  be 
7,200,000  kWh. 

Purpose  of  Project — ^The  power 
produced  by  the  proposed  project  would 
be  sold  to  the  City  of  Richland’s  Energy 
Services  Department. 

Proposed  Scope  and  Cost  of  Studies 
under  Permit — ^The  Applicant  seeks 
issuance  of  preliminary  permit  for  a 
period  of  36  months  during  which  time 
they  would  secure  hydrologic  and 
geologic  data,  assess  environmental 
impacts,  and  make  a  feasibility  study. 
The  Applicant  estimates  the  cost  of  the 
studies  to  be  $40,000  to  $50,000. 

Purpose  of  Preliminary  Permit — A 
preliminary  permit  does  not  authorize 
construction.  A  permit,  if  issued,  gives 
the  Permittee,  during  the  term  of  the 
permit,  the  right  of  priority  of 
application  for  license  while  the 
Permittee  undertakes  the  necessary 
studies  and  examinations  to  determine 
the  engineering,  economic,  and 
environmental  feasibility  of  the 
proposed  project,  the  market  for  power, 
and  all  other  information  necessary  for 
inclusion  in  an  application  for  a  license. 

Agency  Comments — Federal,  State, 
and  local  agencies  that  receive  this 
notice  through  direct  mailing  from  the 
Commission  are  invited  to  submit 
comments  on  the  described  application 
for  preliminary  permit.  (A  copy  of  the 


application  may  be  obtained  directly 
from  the  Applicant.)  Comments  should 
be  confined  to  substantive  issues 
relevant  to  the  issuance  of  a  permit  and 
consistent  with  the  purpose  of  a  permit 
as  described  in  this  notice.  No  other 
formal  request  for  comments  will  be 
made.  If  an  agency  does  not  file 
comments  within  the  time  set  below,  it 
will  be  presumed  to  have  no  comments. 

Competing  Applications — Anyone 
desiring  to  file  a  competing  application 
must  submit  to  the  Commission,  on  or 
before  March  2, 1981,  either  the 
competing  application  itself  or  a  notice 
of  intent  to  file  a  competing  application. 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  application  no  later  than  May 
1, 1981.  A  notice  of  intent  must  conform 
with  the  requirements  of  18  CFR  4.33  (b) 
and  (c)  (1980).  A  competing  application 
must  conform  with  the  requirements  of 
18  CFR  4.33  (a)  and  (d)  (1980). 

Comments,  Protests,  or  Petitions  to 
Intervene — ^Anyone  desiring  to  be  heard 
or  to  make  any  protests  about  this 
application  should  file  a  petition  to 
intervene  or  a  protest  with  the 
Commission,  in  accordance  with  the 
requirements  of  its  Rules  of  Practice  and 
Procedure.  18  CFR  1.8  or  1.10  (1980). 
Comments  not  in  the  nature  of  a  protest 
specified  in  §  1.10  for  protests.  In 
determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but  a 
person  who  merely  files  a  protest  or 
comments  does  not  become  a  party  to 
the  proceeding.  To  become  a  party,  or  to 
participate  in  any  hearing,  a  person 
must  file  a  petition  to  intervene  in 
accordance  with  the  Commission’s 
Rules.  Any  comments,  protest,  or 
petition  to  intervene  must  be  received 
on  or  before  March  2, 1931. 

Filing  and  Service  of  Responsive 
Documents — Any  comments,  notices  of 
intent,  competing  applications,  protest, 
or  petitions  to  intervene  must  bear  in  all 
capital  letters  the  title  “COMMENTS”, 
“NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPUCATION”,  . 
•COJ^PETING  APPUCA-nON”, 
“PROTEST”,  or  “PETITION  TO 
INTERVENE”,  as  applicable.  Any  of 
these  filings  must  also  state  that  it  is 
made  in  response  to  this  notice  of 
aplication  for  preliminary  permit  for 
Project  No.  3672.  Any  comments,  notices 
of  intent,  competing  applications, 
protests,  or  petitions  to  intervene  must 
be  filed  by  providing  the  original  and 
those  copies  required  by  the 
Commission’s  regulations  to:  Kenneth  F. 
Plumb,  Secretary,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  N.E.,  Washington,  D.C. 


20426.  An  additional  copy  must  be  sent 
to:  Fred  E.  Springer,  Chief.  Applications 
Branch,  Division  of  Hydropower 
Licensing.  Federal  Energy  Regulatory 
Commission,  Room  208, 400  First  Street, 
N.W.,  Washington,  D.C,  20426.  A  copy  of 
any  notice  of  intent,  competing 
applicatipn,  or  petition  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the  first 
paragraph  of  this  notice. 

Kenneth  F.  Plumb, 

Secretary. 

[FR  Doc.  81-1988  Filed  1-19-81;  8:43  am) 

BILLING  CODE  6450-85-M 

[Project  No.  3717^)00] 

Continental  Hydro  Corp.;  Application 
for  Preiiminary  Permit 

January  12, 1981. 

Take  notice  that  Continental  Hydro 
Corporation  (Applicant)  filed  on 
November  13, 1980,  an  application  for 
preliminary  permit  [pursuant  to  the 
Federal  Power  Act,  16  U.S.C.  791(a)- 
825(r)]  for  proposed  Project  No.  3717  to 
be  known  as  the  Ringold  Wasteway 
Project  located  on  the  Ringold 
Waste  way  in  Franklin  County, 
Washington.  The  application  is  on  file 
with  the  Commission  and  is  available 
for  public  inspection.  Correspondence 
with  the  Applicant  should  be  directed 
to:  Mr.  A.  Gail,  141  Milk  Street,  Suite 
1143,  Boston,  Massachusetts  02109.  Any 
person  who  wishes  to  file  a  response  to 
this  notice  should  read  the  entire  notice 
and  must  comply  vrith  the  requirements 
specified  for  the  particular  kind  of 
response  that  person  wishes  to  file. 

Project  Description — ^The  proposed 
project  would  consist  of:  (1)  an  intake 
structure;  (2)  a  penstock  approximately 
1,100  feet  long;  (3)  a  powerhouse 
containing  a  single  generating  unit  with 
a  maximum  capacity  rating  of  3.1  MW; 
and  (4)  a  3-mile  long  transmission  line. 

The  Applicant  estimates  that  the 
average  annual  energy  output  would  be 
10,760  MWh. 

Purpose  of  Project — ^Project  power 
would  be  sold  to  Pacific  Power  and 
Light  Company  or  other  appropriate 
purchaser. 

Proposed  Scope  and  Cost  of  Studies 
under  Permit — Applicant  would  conduct 
a  feasibility  study  including  data 
acquisition  and  analysis,  technical 
studies,  energy  production  and  capacity 
evaluation,  project  design,  construction 
options,  and  financial  and  economic 
examinations.  Applicant  estimates  the 
cost  of  performing  these  studies  at 
$45,000. 

Purpose  of  Preliminary  Permit — A 
preliminary  permit  does  not  authorize 
construction.  A  permit,  if  issued,  gives 
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the  Permittee,  during  the  term  of  the 
permit,  the  right  of  priority  of 
application  for  license  while  the 
Permittee  undertakes  the  necessary 
studies  and  examinations  to  determine 
the  engineering,  economic,  and 
environmental  feasibility  of  the 
proposed  project,  the  market  for  power, 
and  all  other  information  necessary  for 
inclusion  in  an  application  for  a  license. 

Agency  Comments — ^Federal,  State, 
and  local  agencies  that  receive  this 
notice  through  direct  mailing  from  the 
Commission  are  invited  to  submit 
comments  on  the  described  application 
for  preliminary  permit.  (A  copy  of  the 
application  may  be  obtained  directly 
from  the  Applicant.)  Comments  should 
be  conHued  to  substantive  issues 
relevant  to  the  issuance  of  a  permit  and 
consistent  with  the  purpose  of  a  permit 
as  described  in  this  notice.  No  other 
formal  request  for  comments  will  be 
made.  If  an  agency  does  not  file 
comments  within  the  time  set  below,  it 
will  be  presumed  to  have  no  comments. 

Competing  Applications — ^Anyone 
desiring  to  file  a  competing  application 
must  submit  to  the  Commission,  on  or 
before  March  12, 1981,  either  the 
competing  application  itself  or  a  notice 
of  intent  to  file  a  competing  application. 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  application  no  later  than  May 
11, 1981.  A  notice  of  intent  must  conform 
with  the  requirements  of  18  CFR  4.33(b) 
and  (c)  (1980).  A  competing  application 
must  conform  with  the  requirements  of 
18  CFR  4.33(a)  and  (d)  (1980). 

Comments,  Protests,  or  Petitions  to 
Intervene — Anyone  desiring  to  be  heard 
or  to  make  any  protests  about  this 
application  shoidd  file  a  petition  to 
intervene  or  a  protest  with  the 
Commission,  in  accordance  with  the 
requirments  of  its  Rules  of  Practice  and 
Procedure,  18  CFR  1.8  or  1.10  (1980). 
Comments  not  in  the  nature  of  a  protest 
may  also  be  submitted  by  conforming  to 
the  procedures  specified  in  §  1.10  for 
protests.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  a  person  who  merely  files  a 
protest  or  comments  does  not  become  a 
party  to  the  proceeding.  To  become  a 
party,  or  to  participate  in  any  hearing,  a 
person  must  file  a  petition  to  intervene 
in  accordance  with  the  Commission’s 
Rules.  Any  comments,  protest,  or 
petition  to  intervene  must  be  received 
on  or  before  March  12, 1981. 

Filing  and  Service  of  Responsive 
Documents — Any  comments,  notices  of 
intent,  competing  applications,  protests, 
or  petitions  to  intervene  must  bear  in  all 
capital  letters  the  title  “COMMENTS”, 
“NOTICE  OF  LNTENT  TO  FILE 


COMPETING  APPUCATION”, 
“COMPETING  APPUCA'nON”, 
“PROTESTS”,  or  “PETITION  TO 
INTERVENE”,  as  applicable.  Any  of 
these  filings  must  also  state  that  it  is 
made  in  response  to  this  notice  of 
application  for  preliminary  permit  for 
Project  No.  3717.  Any  comments,  notices 
of  intent,  competing  applications, 
protests,  or  petitions  to  intervene  must 
be  filed  by  providing  the  original  and 
those  copies  required  by  the 
Commission’s  regulations  to:  Kenneth  F. 
Plumb,  Secretary,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  D.C. 
20426.  An  additional  copy  must  be  sent 
to:  Fred  E.  Springer,  Chief,  Applications 
Branch,  Division  of  Hydropower 
Licensing,  Federal  Energy  Regulatory 
Commission,  Room  208, 400  First  Street, 
NW.,  Washington,  D.C.  20426.  A  copy  of 
any  notice  of  intent,  competing 
application,  or  petition  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the  first 
paragraph  of  this  notice. 

Kenneth  F.  Plumb, 

Secretary. 

(FR  Doc.  81-1889  Filed  1-18.81;  8:45  am) 

BtLUNG  CODE  64Sfr.«5-M 


[Docket  No.  ES81-21-000] 

Edison  Sault  Electric  Co.;  Application 

January  12, 1981. 

Take  notice  that  on  December  23, 

1980,  Edison  Sault  Electric  Company 
(Applicant)  filed  an  application  seeking 
an  order  pursuant  to  Section  204  of  the 
Federal  Power  Act  authorizing  the 
issuance  and  sale  fi'om  time  to  time  on 
or  before  December  31, 1981,  of 
Promissory  Notes  to  commercial  banks 
purchasing  such  notes  as  a  financial 
institution  and  to  residents  of  the  State 
of  Michigan,  up  to  but  not  exceeding 
$2,300,000  in  aggregate  principal  amount. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  January 
25, 1981,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C.  20426,  petitions  to  intervene  or 
protests  in  accordance  with  the 
requirements  of  the  Commission’s  Rules 
of  Practice  and  Procedure  (18  CFR  1.8  or 
1.10).  The  application  is  on  file  with  the 
Commission  and  available  for  public 
inspection. 

Kenneth  F.  Plumb, 

Secretary. 

|FR  Doc.  81-1990  Filed  1-19-81: 8:45  am) 

BILUNO  CODE  64S0-8$-M 


[Project  Nos.  3413  and  3497] 

Henwood  Associates,  Inc.  and 'William 
Symons,  Jr.;  Application  for 
Preliminary  Permit 

January  12, 1981. 

Take  notice  that  Henwood 
Associates,  Inc.  and  William  Symons,  )r. 
(Applicants)  filed  on  August  28, 1980 
and  September  22, 1980,  respectively, 
competing  applications  for  preliminary 
permit  [pursuant  to  the  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r)]  for 
proposed  Project  Nos.  3413  and  3497  to 
be  known  as  Millner  Creek  located  on 
Millner  Creek  in  Mono  County, 
California.  The  applications  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection.  Correspondence 
with  the  Applicants  should  be  directed 
to:  Dr.  Kenneth  Henwood,  Henwood 
Associates,  Inc.,  P.O.  Box  7,  Smartville, 
California  95977,  and  John  Symons,  P.O. 
Box  1267,  Bishop,  California  93514.  Any 
person  who  wishes  to  file  a  response  to 
this  notice  should  read  the  entire  notice 
and  must  comply  with  the  requirements 
specified  for  the  particular  kind  of 
response  that  person  wishes  to  file. 

Project  Description — ^The  project 
proposed  by  Henwood  Associates,  Inc. 
would  consist  of:  (1)  a  concrete 
diversion  dam,  approximately  8' 
high  X 14'  wide:  (2)  a  perforated  12" 
horizontal  pipe  tapping  the  creek 
underflow;  (3)  a  12"  diameter  steel 
penstock  approximately  23,000-feet  long: 
(4)  a  powerhouse  containing  an  impulse 
turbine  and  gererating  unit,  having  a 
total  installed  capacity  of  700  kW:  (5)  a 
switchyard;  and  (6)  3,700  feet  of 
transmission  line.  Henwood  Associates, 
Inc.  estimates  that  the  average  annual 
energy  output  would  be  between  1.5  and 
3.5  million  kWh. 

The  project  proposed  by  William 
Symons,  Jr.  would  consist  of:  (1)  a 
22,000-foot  long  penstock  with  a 
minimum  diameter  of  12";  (2)  a 
powerhouse  containing  a  Pelton-type 
turbine  and  generating  unit,  having  a 
total  installed  capacity  of  658  kW;  (3)  an 
intake  structure:  (4)  a  2,500  cubic  foot 
capacity  off  stream  storage  reservoir;  (5) 
a  pipeline  connecting  the  stream 
diversion  structure  with  the  settlement 
reservoir:  and  (6)  approximately  one 
mile  of  12.5  kVA  transmission  line.  The 
Applicant  estimates  that  the  average 
annual  energy  output  would  be  between 
4  and  5  million  kWh. 

Purpose  of  Project — ^Each  Applicant 
plans  to  sell  the  power  generated  by  the 
project  to  Southern  California  Edison 
Company. 

Proposed  Scope  and  Cost  of  Studies 
Under  Permit — ^Henwood  Associates, 
Inc.  seeks  issuance  of  a  preliminary 
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permit  for  a  period  of  two  years,  during 
which  time  it  would  conduct  hydrologic 
investigations,  carry  out  technical  and 
economic  analyses,  collect 
environmental  data,  and  prepare  a 
FERC  license  application.  The  cost  of 
these  activities  is  estimated  by  the 
Applicant  to  range  from  $30,000-$50,000. 

William  Symons,  Jr.  seeks  issuance  of 
a  preliminary  permit  for  a  period  of  15 
months,  during  which  time  hydrologic 
investigations  and  economic,  technical, 
and  environmental  studies  would  be 
carried  out;  necessary  agencies  would 
be  contacted;  and  a  FERC  license 
application  would  be  prepared.  The  cost 
of  the  activities  is  estimated  by  the 
Applicant  to  be  $30,000. 

Purpose  of  Preliminary  Permit — A 
preliminary  permit  does  not  authorize 
construction.  A  permit,  if  issued,  gives 
the  Permittee,  during  the  term  of  the 
permit,  the  right  of  priority  of 
application  for  license  while  the 
Permittee  undertakes  the  necessary 
studies  and  examinations  to  determine 
the  engineering,  economic,  and 
environmental  feasibility  of  the 
proposed  project,  the  market  for  power, 
and  all  other  information  necessary  for 
inclusion  in  an  application  for  a  license. 

Agency  Comments — ^Federal,  State, 
and  local  agencies  that  receive  this 
notice  through  direct  mailing  from  the 
Commission  are  invited  to  submit 
comments  on  the  described  application 
for  preliminary  permit.  (A  copy  of  the 
application  may  be  obtained  directly 
from  the  Applicant.)  Comments  should 
be  confined  to  substantive  issues 
relevant  to  the  issuance  of  a  permit  and  . 
consistent  with  the  purpose  of  a  permit 
as  described  in  this  notice.  No  oUier 
formal  request  for  comments  will  be 
made.  If  an  agency  does  not  file 
comments  within  the  time  set  below,  it 
will  be  presumed  to  have  no  comments. 

Competing  Applications — ^Anyone 
desiring  to  ^e  a  competing  application 
must  submit  to  the  Commission,  on  or 
before  March  23, 1981,  either  the 
competing  application  itself  or  a  notice 
of  intent  to  file  a  competing  application. 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  application  no  later  than  May 
22, 1981.  A  notice  of  intent  must  conform 
with  the  requirements  of  18  CFR  4.33  (b) 
and  (c)  (1980).  A  competing  application 
must  conform  with  the  requirements  of 
18  CFR  4.33  (a)  and  (d)  (1980). 

Comments,  Protests,  or  Petitions  to 
Intervene — ^Anyone  desiring  to  be  heard 
or  to  make  any  protests  about  this 
application  should  file  a  petition  to 
intervene  or  a  protest  with  the 
Commission,  in  accordance  with  the 
requirements  of  its  Rules  of  Practice  and 
Procedure,  18  CFR  1.8  or  1.10  (1980). 


Comments  not  in  the  nature  of  a  protest 
may  also  be  submitted  by  conforming  to 
the  procedures  specified  in  §  1.10  for 
protests.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  a  person  who  merely  files  a 
protest  or  comments  does  not  become  a 
party  to  the  proceeding.  To  become  a 
party,  or  to  participate  in  any  hearing,  a 
person  must  file  a  petition  to  intervene 
in  accordance  with  the  Commission's 
Rules.  Any  comments,  protest,  or 
petition  to  intervene  must  be  received 
on  or  before  March  23, 1981. 

Filing  and  Service  of  Responsive 
Documents — Any  comments,  notices  of 
intent,  competing  applications,  protests, 
or  petitions  to  intervene  must  bear  in  all 
capital  letters  the  title  “COMMENTS”, 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPUCATION”, 
“COMPETING  APPUCATION”. 
“PROTEST',  or  “PETmON  TO 
INTERVENE”,  as  applicable.  Any  of 
these  filings  must  also  state  that  it  is 
made  in  response  to  this  notice  of 
application  for  preliminary  permit  for 
Project  Nos.  3413  and  3497.  Any 
comments,  notices  of  intent,  competing 
applications,  protests,  or  petitions  to 
intervene  must  be  filed  by  providing  the 
original  and  those  copies  required  by  the 
Commission's  regulations  to:  Kenneth  F. 
Plumb,  Secretary,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  N.W.,  Washington,  D.C. 
20426.  An  additional  copy  must  be  sent 
to:  Fred  E.  Springer.  Chief.  Applications 
Branch,  Division  of  Hydropower 
Licensing,  Federal.  Energy  Regulatory 
Commission,  Room  208, 400  First  Street, 
N.W.,  Washington,  D.C.  20426.  A  copy  of 
any  notice  of  intent,  competing 
application,  or  petition  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the  first 
paragraph  of  this  notice. 

Kenneth  F.  Plumb, 

Secretary. 

(FR  Doc.  81-1991  Filed  1-19-Sl:  8.45  am] 

BILLING  CODE  64S0-SS-M 


[Docket  No.  ER81-201-0001 

Illinois  Power  Co.;  FHIng 

January  12, 1961. 

The  filing  company  submits  the 
following; 

Take  notice  that  on  January  2, 1981, 
Illinois  Power  Company  (“Illinois 
Power”)  tendered  for  filing  proposed 
Modification  No.  2,  dated  November  25, 
1980,  to  the  Interchange  Agreement, 
dated  January  17. 1956,  between  Central 
Illinois  Public  Service  Company 
(“CIPS”)  and  Illinois  Power. 


The  parties  propose  that  effective 
December  1. 1980,  with  respect  to  said 
Modification,  Section  3  of  Ae  current 
Emergency  Interchange  Agreement  be 
modified  and  supplemented  by  the 
deletion  therefrom  of  the  cents  quantity 
1%  and  by  substitution,  therefore,  the 
cents  quantity  3. 

Illinois  Power  states  that  a  copy  of  the 
filing  was  served  upon  CIPS  and  the 
Illinois  Commerce  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  shoiild  file  comments 
or  protests  with  the  Federal  Energy 
Regulatory  Commission,  825  Nordi 
Capitol  Street,  N.E.,  Washington,  D.C, 
20426,  in  accordance  with  §  §  1.8  or  1.10 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  1.8, 1.10).  All 
such  comments  or  protests  should  be 
filed  on  or  before  January  30, 1981. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  tadcen  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 

Kenneth  F.  Plumb, 

Secretary. 

[FR  Doc.  81-1993  Filed  1-19-81: 8:45  eoi] 

BILUNG  CODE  MSO-tS^ 


[Docket  No.  RA60-103] 

Jeffrey  Moore,  dJ>.a.  Moore’e  Arco; 
Filing  of  Petition  for  Review  Under  42 
U.S.C.  7194 

January  12, 1981. 

Take  notice  that  Jeffiey  Moore,  d.b.a. 
Moore's  Arco  on  August  29, 1980,  filed  a 
Petition  for  Review  under  42  U.S.C 
§  7194(b)  (1977)  Supp.)  from  an  order  of 
the  Secretary  of  Energy  (Secretary). 

Copies  of  the  petition  for  review  have 
been  served  on  the  Secretary  and  all 
participants  in  prior  proceedings  before 
the  Secretary. 

Any  person  who  participated  in  the 
prior  proceedings  before  the  Secretary 
may  be  a  participant  in  the  proceeding 
before  the  Commission  without  filing  a 
petition  to  intervene.  However,  any  such 
person  wishing  to  be  a  participant  is 
requested  to  file  a  notice  or  participation 
on  or  before  February  2, 1981,  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  N.E.. 
Washington,  D.C.  20426.  Any  other 
person  who  was  denied  the  opportunity 
to  participate  in  the  prior  proceedings 
before  the  Secretary  or  who  is  aggrieved 
or  adversely  afiected  by  the  contested 
order,  and  who  wishes  to  be  a 
participant  in  the  Commission 
proceeding,  must  file  a  petition  to 
intervene  on  or  before  February  2, 1911, 
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in  accordance  with  the  Commission’s 
Rules  of  Practice  and  Procedure  (18  CFR 
1.8  and  1.40(e)(3)). 

A  notice  of  participation  or  petition  to 
intervene  filed  with  the  Commission 
must  also  be  served  on  the  parties  of 
record  in  this  proceeding  and  on  the 
Secretary  of  Energy  through  John 
McKenna,  Office  of  General  Counsel, 
Department  of  Energy,  Room  6H-025, 
1000  Independence  Avenue,  S.W., 
Washington,  D.C.  20585. 

Copies  of  the  petition  for  review  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  at  Room 
1000,  825  North  Capitol  St.,  N.E., 
Washington,  D.C.  20426. 

Kenneth  F.  Plumb, 

Secretary. 

(FR  Doc.  81-1994;  Filed  1-19-81:  8:45  am] 

BILUNG  CODE  6450-85-M 


[Docket  No.  ER81-193-000] 

Northern  States  Power  Co.;  Filing 

January  12, 1981. 

The  filing  company  submits  the 
following: 

Take  notice  that  Northern  States 
Power  Company,  on  December  29, 1980, 
tendered  for  filing  a  Notice  of 
Cancellation  dated  December  15, 1980, 
terminating  the  Firm  Power  Service 
Resale  Agreement  dated  March  11, 1970, 
with  Valley  Springs,  South  Dakota. 

Any  person  desiring  to  be  heard  or  to 
protest  said  application  should  file  a 
petition  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  D.C.  20426,  in  accordance 
with  §§  1.8  and  1.10  of  the  Commission's 
rules  of  practice  and  procedure  (18  CFR 
1.8, 1.10).  All  such  petitions  and  protests 
should  be  filed  on  or  before  January  30, 
1981.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  application  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 

Kenneth  F.  Plumb, 

Secretary. 

(FR  Doc.  81-1996  Filed  l-19-81t445  am] 

BILLING  CODE  6450-85-M 


[Docket  No.  ER81-202-000] 

Pacific  Gas  and  Electric  Co;  Filing 

January  12, 1981. 

The  filing  company  submits  the 
following: 


Take  notice  that  on  January  5, 1981, 
Pacific  Gas  and  Electric  Company  (PG 
and  E)  tendered  for  filing  a  contract 
dated  October  8, 1980,  The  contract 
specifies  rates  to  be  charged  to  the 
United  States  Department  of  Energy, 
Western  Area  Power  Administration 
(WAPA)  for  transmission  service 
rendered  by  PG  and  E  to  WAPA 
between  Tracy  Switchyard  and  the 
Delta  Pumping  Plant  of  the  California 
Department  of  Water  Resources.  The 
service  will  be  provided  from  the 
proposed  date  of  December  1, 1980  until 
the  contract  is  terminated,  or  similar 
transmission  service  is  provided  under 
United  States  Power  Contract  No.  14- 
06-200-2948A. 

Copies  of  this  filing  were  served  upon 
the  California  Public  Utilities 
Commission  and  the  California 
Department  of  Water  Resources. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
D.C.  20426  in  accordance  with  §§  1.8 
and  1.10  of  the  Commission’s  rules  of 
practice  and  procedure  (18  CFR  1.8, 
1.10).  All  such  petitions  or  protests 
should  be  filed  on  or  before  January  30, 
1981.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parlies  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  application  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 

Kenneth  F.  Plumb, 

Secretary. 

[FR  Doc.  81-2004  Filed  1-19-81;  8:45  a.n] 

BILLING  CODE  64S0-85-M 


[Docket  No.  QF81-8-0001 

Sea  World;  Application  for 
Commission  Certification  of  Qualifying 
Status  as  a  Cogeneration  Facility 

January  13, 1981. 

On  December  18, 1930,  Sea  World 
filed  with  the  Federal  Energy  Regulatory 
Commission  (Commission)  an 
application  for  certification  of  a 
cogeneration  facility  as  a  qualifying 
cogeneration  facility  pursuant  to 
§  292.207  of  the  Commission’s  rules. 

The  facility  is  located  at  1720  South 
Shores  Road,  San  Diego,  California.  Sea 
World  states  that  the  existing  capacity 
of  the  facility  is  1.2  megawatts.  TTie 
facility  is  privately  owned  with  no 
utility  participation. 

The  facility  consists  of  two  natural 
gas-fired  engines  with  heat  recovery 


equipment  on  exhaust  gases  and  engine 
jacket  water.  The  fuel  input  per  engine  is 
equal  to  7,540,000  Btu’s/hour.  The 
electrical  output  per  engine  equals  630 
kilowatts  or  2,150,442  Btu’s/hour.  The 
steam  per  engine  equals  3,429,240  Btu’s/ 
hour.  The  fuel  input  for  the  total  facility 
is  15,080,800  Btu’s/hour.  The  electrical 
output  for  the  total  facility  is  4,300,884 
Btu’s/hour.  The  useful  thermal  energy 
for  the  total  facility  is  6,858,480  Btu’s/ 
hour. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE,  Washington,  D.C. 
20426,  in  accordance  with  §  §  1.8  and 
1.10  of  the  Commission’s  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  on  or 
before  February  20, 1981,  and  must  be 
senred  on  the  applicant.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Kenneth  F.  Plumb, 

Secretary. 

(FR  Doc.  81-2005  Filed  1-19-81;  8:45  am] 

BILLING  CODE  6450-85-M 


[Docket  No.  ER81-194-000] 

Mississippi  Power  Co.;  Proposed  Tariff 
Change 

January  12, 1981. 

The  filing  company  submits  the 
following: 

Take  notice  that  Mississippi  Power 
Company  on  December  29, 1980, 
tendered  for  filing  proposed  agreement 
with  Municipal  Energy  Agency  of 
Mississippi  for  bulk  power  transmission 
services.  The  filed  agreement  and  rate 
will  provide  charges  for  bulk  power 
service  performed  by  Mississippi  Power 
Company  for  Municipal  Energy  Agency 
of  Mississippi  for  the  period  from 
December  1, 1980  through  November  30, 
1981. 

This  filing  is  an  initial  filing  for  a  new 
service.  At  the  request  of  the  customers, 
the  service  has  already  commenced. 

Posting  of  the  filing  has  been 
accomplished  with  notice  to  Municipal 
Energy  Agency  of  Mississippi,  the  only 
affected  customer. 

Any  person  desiring  to  be  heard  or  to 
protest  said  application  should  file  a 
petition  to  intervene  or  protest  with  the 
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Federal  Energy  Regulatory  Conunission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  §§  1.8  and  1.10  of  the  Commission’s 
Rules  of  Practice  and  Procedure  (18  CFR 
1.8, 1.10).  All  such  petitions  or  protests 
should  be  filed  on  or  before  January  30, 
1981.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  application  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 

Kenneth  F.  Plumb, 

Secretary. 

(FR  Doc.  81-2000  Filed  1-19-81;  8:45  am] 

BILLING  CODE  e4S0-SS-M 


[Project  No.  3699-000] 

Mitchell  Energy  Company,  Inc.; 
Application  for  Preliminary  Permit 

January  12, 1981. 

Take  notice  that  Mitchell  Energy 
Company,  Inc.  (Applicant)  filed  on 
November  7, 1980,  an  application  for 
preliminary  permit  [pursuant  to  the 
Federal  Power  Act,  16  U.S.C.  791(a)- 
825(r)]  for  proposed  Project  No.  36^  to 
be  loiown  as  Palo  Verde  Diversion  Dam 
Project  located  on  Colorado  River  in 
Riverside  County,  California.  The 
application  is  on  file  with  the 
Commission  and  is  available  for  public 
inspection.  Correspondence  with  the 
Applicant  should  be  directed  to:  Mr. 
Mitchell  L  Dong,  President,  Mitchell 
Energy  Company,  Inc.,  173 
Commonwealth  Avenue,  Boston, 
Massachusetts  02116.  Any  person  who 
wishes  to  file  a  response  to  this  notice 
should  read  the  entire  notice  and  must 
comply  with  the  requirements  specified 
for  the  particular  kind  of  response  that 
person  wishes  to  file. 

Project  Description — ^The  proposed 
project  would  utilize  an  existing 
government  dam  owned  by  the  United 
States  Water  and  Power  Resources 
Service  and  would  consist  of  a 
powerhouse  with  a  total  installed 
capacity  of  8,700  kW. 

The  Appliceuit  estimates  that  the 
average  annual  energy  output  would  be 
53,000,000  kWh. 

Purpose  of  Project— Power  generated 
by  the  project  would  be  sold  to  Southern 
California  Edison  Company  or  another 
local  utility. 

Proposed  Scope  and  Cost  of  Studies 
Under  Permit — ^The  work  proposed 
under  the  preliminary  permit  would 
include  economic  analysis,  preparation 
of  preliminary  engineering  plans,  and  a 


study  of  environmental  impacts.  Based 
on  the  results  of  the  studies.  Applicant 
would  decide  whether  to  proceed  with 
more  detailed  studies  and  the 
preparation  of  an  application  for  license 
to  construct  and  operate  the  project. 
Applicant  estimates  that  the  cost  of  the 
studies  to  be  performed  under  the 
preliminary  permit  woyld  be  $50,000. 

Purpose  of  Preliminary  Permit — A. 
preliminary  permit  does  not  authorize 
construction.  A  permit  if  issued,  gives 
the  Permittee,  during  the  term  of  fixe 
permit,  the  right  of  priority  of 
application  for  license  while  the 
Permittee  undertakes  the  necessary 
studies  and  examinations  to  determine 
the  engineering,  economic,  and 
environmental  feasibility  of  the 
proposed  project,  the  market  for  power, 
and  all  other  information  necessary  for 
inclusion  in  an  application  for  a  license. 

Agency  Comments — ^Federal,  State, 
and  local  agencies  that  receive  this 
notice  through  direct  mailing  finm  the 
Commission  are  invited  to  submit 
comments  on  the  described  application 
for  preliminary  permit.  (A  copy  of  the 
application  may  be  obtained  directly 
from  the  Applicant.)  Comments  should 
be  confined  to  substantive  issues 
relevant  to  the  issuance  of  a  permit  and 
consistent  with  the  purpose  of  a  permit 
as  described  in  this  notice.  No  oAer 
formal  request  for  comments  will  be 
made.  If  an  agency  does  not  file 
comments  within  the  time  set  below,  it 
will  be  presumed  to  have  no  comments. 

Competing  Applications — Anyone 
desiring  to  file  a  competing  application 
must  submit  to  the  Commission,  on  or 
before  March  12, 1981,  either  the 
competing  application  itself  or  a  notice 
of  intent  to  file  a  competing  application. 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  application  no  later  than  May 
11, 1981.  A  notice  of  intent  must  conform 
with  the  requirements  of  18  CFR  4.33  (b) 
and  (c)  (1980).  A  competing  application 
must  conform  with  the  requirements  of 
18  CFR  4.33  (a)  and  (d)  (1980). 

Comments,  Protests,  or  Petitions  to 
Intervene — ^Anyone  desiring  to  be  heard 
or  to  make  any  protests  about  this 
application  should  file  a  petition  to 
intervene  or  a  protest  with  the 
Commission,  in  accordance  with  the 
requirements  of  its  Rules  of  Practice  and 
Proceduxe,  18  CFR  1.8  or  1.10  (1980). 
Comments  not  in  the  nature  of  a  protest 
may  also  be  submitted  by  conforming  to 
the  procedures  specified  in  §  1.10  for 
protests.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  a  person  who  merely  files  a 
protest  or  comments  does  not  become  a 
party  to  the  proceeding.  To  become  a 


party,  or  to  participate  in  any  hearing,  a 
person  must  file  a  petition  to  intervene 
in  accordance  with  the  Commission’s 
Rules.  Any  comments,  protest,  or 
petition  to  intervene  miut  be  received 
on  or  before  March  12. 1981. 

Filing  and  Service  of  Responsive 
Documents — Any  comments,  notices  of 
intent,  competing  applications,  protests, 
or  petitions  to  intervene  must  bear  in  all 
capital  letters  the  title  “COMMENTS", 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPUCATION”, 
“COMPETING  APPUCATION”, 
“PROTEST’,  or  “PETmON  TO 
INTERVENE”,  as  applicable.  Any  of 
these  filings  must  also  state  that  it  is 
made  in  response  to  this  notice  of 
application  for  preliminary  permit  for 
Project  No.  3699.  Any  comments,  notices 
of  intent,  competing  applications, 
protests,  or  petitions  to  intervene  must 
be  filed  by  providing  the  original  and 
those  copies  required  by  the 
Commission’s  regulations  to:  Kenneth  F. 
Plumb,  Secretary,  Federal  Energy  ' 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington,  D.C. 
20426.  An  additional  copy  must  be  sent 
to:  Fred  E.  Springer.  Chief.  Applications 
Branch,  Division  of  Hydropower 
Ucensing,  Federal  Energy  Regulatory 
Commission,  Room  208, 400  First  Street 
NW.,  Washington,  D.C.  20426.  A  copy  of 
any  notice  of  intent,  competing 
application,  or  petition  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the  first 
paragraph  of  this  notice. 

Kenneth  F.  Plumb, 

Secretary. 

(FR  Doc.  81-1999  Filed  1-19-81: 8:48  am) 

BILLING  CODE  8450-8S-H 


[Project  No.  3708-000] 

Mitchell  Energy  Company,  Inc; 
Application  for  Preliminary  Permit 

January  12, 1981. 

Take  notice  that  Mitchell  Energy 
Company,  Inc.  (Applicant)  filed  on 
November  10, 1980,  an  application  for 
preliminary  permit  (pursuant  to  the 
Federal  Power  Act  18  U.S.C.  791(a)- 
825(r)]  for  proposed  Project  No.  3706  to 
be  Imown  as  &e  Navajo  Project  located 
on  the  San  Juan  River  in  San  Juan 
County,  New  Mexico.  The  application  is 
on  file  with  the  Commission  and  is 
available  for  public  inspection. 
Correspondence  with  the  Applicant 
should  be  directed  to:  Mr.  Mitchell  L 
Dong,  President  Mitchell  Energy 
Company,  Inc.,  173  Commonwealth 
Avenue,  Boston,  Massachusetts  02116. 
Any  person  who  wishes  to  file  a 
response  to  this  notice  should  read  tfie 
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entire  notice  and  must  comply  with  the 
requirements  specified  for  the  particular 
kind  of  response  that  person  wishes  to 
file. 

Project  Description — The  proposed 
run-of-the-river  project  would  utilize  the 
existing  United  States  Water  and  Power 
Resources  Service’s  Navajo  Dam 
(almost  4,000-feet  long,  including  a  138- 
foot  wide  spillway,  and  400  feet  high) 
and  Lake  and  would  consist  of:  (1)  a 
new  powerplant  just  below  the  dam;  (2) 
new  turbine/generator  imits  with  a  total 
capacity  of  325  MW;  and  (3) 
transmission  and  appurtenant  facilities. 

The  Applicant  estimates  that  the 
average  annual  energy  output  would  be 
855  GWh. 

Purpose  of  Project — ^Project  power 
would  be  sold  to  Public  Service 
Company  of  New  Mexico,  or  another 
local  utility. 

Proposed  Scope  and  Cost  of  Studies 
under  Permit — Applicant  seeks  issuance 
of  a  preliminary  permit  for  a  period  of 
three  years,  during  which  time  it  would 
perform  surveys  and  geological 
investigations,  determine  the  economic 
feasibility  of  the  project,  reach  final 
agreement  on  sale  of  project  power, 
secure  financing  commitments,  consult 
with  Federal,  State,  and  local 
government  agencies  concerning  the 
potential  environmental  effects  of  the 
project,  and  prepare  an  application  for 
FERC  license,  including  an 
environmental  report.  Applicant 
estimates  the  cost  of  studies  under  the 
permit  would  be  $50,000. 

Purpose  of  Preliminary  Permit — ^A 
preliminary  permit  does  not  authorize 
construction.  A  permit,  if  issued,  gives 
the  Permittee,  during  the  term  of  the 
permit,  the  right  of  priority  of 
application  for  license  while  the 
Permittee  undertakes  the  necessary 
studies  and  examinations  to  determine 
the  engineering,  economic,  and 
environmental  feasibility  of  the 
proposed  project,  the  market  for  power, 
and  ail  other  information  necessary  for 
inclusion  in  an  application  for  a  license. 

Agency  Comments — Federal,  State, 
and  local  agencies  that  receive  this 
notice  through  direct  mailing  from  the 
Commission  are  invited  to  submit 
comments  on  the  described  application 
for  preliminary  permit.  (A  copy  of  the 
application  may  be  obtained  directly 
from  the  Applicant.)  Comments  should 
be  confined  to  substantive  issues 
relevant  to  the  issuance  of  a  permit  and 
consistent  with  the  purpose  of  a  permit 
as  described  in  this  notice.  No  other 
formal  request  for  comments  will  be 
made.  If  an  agency  does  not  file 
comments  within  the  time  set  below,  it 
will  be  presumed  to  have  no  comments. 


Competing  Applications — Anyone 
desiring  to  file  a  competing  application 
must  submit  to  the  Commission,  on  or 
before  March  23, 1981,  either  the 
competing  application  itself  or  a  notice 
of  intent  to  file  a  competing  application. 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  application  no  later  than  May 
22, 1981.  A  notice  of  intent  must  conform 
with  the  requirements  of  18  CFR  4.33(b) 
and  (c)  (1980).  A  competing  application 
must  conform  with  the  requirements  of 
18  CFR  4.33(a)  and  (d)  (1980). 

Comments,  Protests,  or  Petitions  to 
Intervene — Anyone  desiring  to  be  heard 
or  to  make  any  protests  about  this 
application  should  file  a  petition  to 
intervene  or  a  protest  with  the 
Commission,  in  accordance  with  the 
requirements  of  its  Rules  or  Practice  and 
Procedure,  18  CFR  1.8  or  1.10  (1980). 
Comments  not  in  the  nature  of  a  protest 
may  also  be  submitted  by  conforming  to 
the  procedures  specified  in  §  1.10  for 
protests.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  a  person  who  merely  files  a 
protest  or  comments  does  not  become  a 
party  to  the  proceeding.  To  become  a 
party,  or  to  participate  in  any  hearing,  a 
person  must  file  a  petition  to  intervene 
in  accordance  with  the  Commission’s 
Rules.  Any  comments,  protest,  or 
petition  to  intervene  must  be  received 
on  or  before  March  23, 1981. 

Filing  and  Service  of  Responsive 
Documents — Any  comments,  notices  of 
intent,  competing  applications,  protests, 
or  petitions  to  intervene  must  bear  in  all 
capital  letters  the  title  “COMMENTS", 
“NOTICE  OF  INTENT  TO  HLE 
COMPETING  APPLICATION”, 
“COMPETING  APPUCATION”, 
“PROTESTS”,  or  “PETITION  TO 
INTERVENE”,  as  applicable.  Any  of 
these  filings  must  also  state  that  it  is 
made  in  response  to  this  notice  of 
application  for  preliminary  permit  for 
Project  No.  3708.  Any  comments,  notices 
of  intent,  competing  applications, 
protests,  or  petitions  to  intervene  must 
be  filed  by  providing  the  original  and 
those  copies  required  by  the 
Commission’s  regulations  to:  Kenneth  F. 
Plumb,  Secretary,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  D.C. 
20426.  An  additional  copy  must  be  sent 
to:  Fred  E.  Springer,  Chief,  Applications 
Branch,  Division  of  Hydropower 
Licensing,  Federal  Energy  Regulatory 
Commission,  Room  208,  400  First  Street, 
NW.,  Washington,  D.C.  20426.  A  copy  of 
any  notice  of  intent,  competing 
application,  or  petition  to  intervene  must 
also  be  served  upon  each  representative 


of  the  Applicant  specified  in  the  first 
paragraph  of  this  notice.  , 

Kenneth  F.  Plumb, 

Secretary, 

[FR  Doc.  81-1998  FUed  1-19-81;  8:45  am] 

BILUNG  CODE  6450-8S-M 

[Docket  No.  QF81-7-000] 

Occidental  Geothermal,  Inc.; 

Application  for  Commission 
Certification  of  Qualifying  Status  as  a 
Small  Power  Production  Facility 

January  12, 1981. 

On  November  21, 1980,  Occidental 
Geothermal,  Inc.  filed  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  an  application  for 
certification  of  a  facility  as  a  qualifying 
small  power  production  facility  pursuant 
to  §  292.207  of  the  Commission’s  rules. 

The  facility  is  located  in  Bakersfield, 
California.  Occidental  Geothermal,  Inc., 
states  that  the  facility  will  generate 
electric  power  solely  through  the 
utilization  of  geothermal  steam  from 
wells  located  in  Lake  and  Sonoma 
Counties  in  the  “geysers”  geothermal 
area  of  Northern  California.  The  facility 
will  have  a  net  power  production 
capacity  of  80  megawatts. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  §  §  1.8  and 
1.10  of  the  Commission’s  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  on  or 
before  February  20, 1981,  and  must  be 
served  on  the  applicant.  Protests  will  be 
considered  by  Ae  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Kenneth  F.  Plumb, 

Secretary. 

[FR  Doc.  81-2001  Filed  1-19-81;  8:45  am) 

BILUNG  CODE  6450-8S-M 

[Project  No.  3726-000] 

South  Carolina  Electric  and  Gas  Co.; 
Application  for  Preliminary  Permit 

January  12, 1981. 

Take  notice  that  South  Carolina 
Electric  and  Gas  Company  (Applicant) 
filed  on  November  13, 1980,  an 
application  for  preliminary  permit 
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[pursuant  to  the  Federal  Power  Act,  16 
U.S.C.  791(a)-825(r)]  for  proposed 
Project  No.  3726  to  be  known  as  Lower 
Saluda  River  Project  located  on  the 
Saluda  River  in  Richland  and  Lexington 
Counties,  South  Carolina.  The 
application  is  on  file  with  the 
Commission  and  is  available  for  public 
inspection.  Correspondence  with  the 
Applicant  should  be  directed  to:  E.  H. 
Crews,  Jr.,  Vice  President  and  Group 
Executive,  South  Carolina  Electric  and 
Gas  Company,  P.O.  Box  764,  Columbia, 
S.C.  29218.  Any  person  who  wishes  to 
file  a  response  to  this  notice  should  read 
the  entire  notice  and  must  comply  with 
the  requirements  speciRed  for  the 
particular  kind  of  response  that  person 
wishes  to  Hie. 

Project  Description — ^The  proposed 
project  would  consist  of:  (1)  a  concrete 
dam,  approximately  1,250  feet  long  and 
70  feet  high,  with  an  integral 
powerhouse  containing  3 — 6,000  kW 
generating  units;  (2)  a  115-kV 
transmission  line,  approximately  1.5 
miles  long,  and  (3)  appurtenant  facilities. 

The  Applicant  estimates  that  the 
average  annual  energy  output  would  be 
48,000,000  kWh. 

Purpose  of  Project — All  of  the  energy 
generated  would  be  transmitted  into  the 
Applicant's  system  to  supply  customer 
loads  and  contract  obligations  to  other 
utilities. 

Proposed  Scope  and  Cost  of  Studies 
under  Permit — ^The  Applicant  seeks 
issuance  of  a  preliminary  permit  for  a 
period  of  36  months.  During  this  time. 
Applicant  proposes  to  carry  out  field 
surveying,  studies  of  the  hydrology, 
right-of-way  requirements,  conceptual 
design  and  locations  and  geology, 
preliminary  design  and  locations, 
economic  evaluations,  an  environmental 
impact  assessment  and  preparation  of 
license  application.  The  estimated  cost 
of  these  studies  is  $105,000. 

Pupose  of  Preliminary  Permit — A 
preliminary  permit  does  not  authorize 
construction.  A  permit,  if  issued,  gives 
the  Permittee,  during  the  term  of  &e 
permit,  the  right  of  priority  of 
application  for  license  while  the 
Permittee  undertakes  the  necessary 
studies  and  examinations  to  determine 
the  engineering,  economic,  and 
environmental  feasibiUty  of  the 
proposed  project,  the  market  for  power, 
and  all  other  information  necessary  for 
inclusion  in  an  application  for  a  license. 

Agency  Comments — ^Federal,  State, 
and  local  agencies  that  receive  this 
notice  through  direct  mailing  from  the 
Commission  are  invited  to  submit 
comments  on  the  described  application 
for  preliminary  permit.  (A  copy  of  the 
application  may  be  obtained  directly 
from  the  Applicant.)  Comments  should 


be  confined  to  substantive  issues 
relevant  to  the  issuance  of  a  permit  and 
consistent  with  the  purpose  of  a  permit 
as  described  in  this  notice.  No  o&er 
formal  request  for  comments  will  be 
made.  If  an  agency  does  not  file 
comments  within  the  time  set  below,  it 
will  be  presumed  to  have  no  comments. 

Competing  Applications — ^Anyone 
desiring  to  file  a  competing  application 
must  submit  to  the  Commission,  on  or 
before  March  23, 1981,  either  the 
competing  application  itself  or  a  notice 
of  intent  to  file  a  competing  application. 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  application  no  later  than  May 
22, 1981.  A  notice  of  intent  must  conform 
with  the  requirements  of  18  CFR  4.33  (b) 
and  (c)  (1980).  A  competing  application 
must  conform  with  the  requirements  of 
18  CFR  4.33  (a)  and  (d)  (1980). 

Comments,  Protests,  or  Petitions  to 
Intervene — Anyone  desiring  to  be  heard 
or  to  make  any  protest  about  this 
application  should  file  a  petition  to 
intervene  or  a  protest  with  the 
Commission,  in  accordance  with  the 
requirements  of  its  Rules  of  Practice  and 
Procedure.  18  CFR  1.8  or  1.10  (1980). 
Comments  not  in  the  nature  of  a  protest 
may  also  be  submitted  by  conforming  to 
the  procedures  specified  in  §  1.10  for 
protests.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  a  person  who  merely  files  a 
protest  or  comments  does  not  become  a 
party  to  the  proceeding.  To  become  a 
party,  or  tc  participate  in  any  hearing,  a 
person  must  file  a  petition  to  intervene 
in  accordance  with  the  Commission’s 
Rules.  Any  comments,  protest,  or 
petition  to  intervene  must  be  received 
on  or  before  March  23, 1981. 

Filing  and  Service  of  Responsive 
Documents — ^Any  comments,  notices  of 
intent,  competing  applications,  protests, 
or  petitions  to  intervene  must  bear  in  all 
capital  letters  the  title  “COMMENTS”, 
“NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPUCA'nON”, 
“COMPETING  APPUCATION", 
"PROTEST’,  or  “PETITION  TO 
INTERVENE”,  as  applicable.  Any  of 
these  filings  must  also  state  that  it  is 
made  in  response  to  this  notice  of 
application  for  preliminary  permit  for 
Project  No.  3726.  Any  comments,  notices 
of  intent,  competing  applications, 
protests,  or  petitions  to  intervene  must 
be  filed  by  providing  the  original  and 
those  copies  required  by  the 
Commission’s  regulations  to:  Kenneth  F. 
Plumb,  Secretary,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington,  D.C. 
20426.  An  additional  copy  must  be  sent 


to:  Fred  E.  Springer,  Chief,  Applications 
Branch,  Division  of  Hydropower 
Licensing,  Federal  Energy  Regulatory 
Commission,  Room  208, 400  First  Street 
NW.,  Washington,  D.C.  20426.  A  copy  of 
any  notice  of  intent,  competing 
application,  pr  petition  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the  first 
paragraph  of  this  notice. 

Kenneth  F.  Plumb, 

Secretary. 

(FR  Doc.  81-2006  FUed  1-19-81;  S:«  ib) 

BILLINO  CODE  6450-«5-« 


IProJect  No.  3483  and  Project  No.  3506] 

City  of  Shawano,  Wis.,  Nortit  American 
Hydro,  Inc.,  Applicatkm  for  Preliminary 
Permit 

November  18, 1980. 

Notice  that  City  of  Shawano. 

Wisconsin  (Shawano),  and  North 
American  Hydro,  Inc.  (NAHI), 

(Applicant)  filed  on  September  18, 1980, 
and  September  29, 1980,  respectively,  an 
application  for  preliminary  permit 
[pursuant  to  the  Federal  Power  Act  16 
U.S.C.  §§  791(a) — 825(r)]  for  proposed 
Project  No.  3483  and  3506  respectively  to 
be  known  as  Hayman  Falls  Dam  located 
on  the  Hayman  Falls  Dam  on  the 
Embarass  River  near  Pella  in  Shawano 
County,  Wisconsin.  The  application  is 
on  file  with  the  Commission  and  is 
available  for  public  inspection. 
Correspondence  with  the  Applicant 
should  be  directed  to:  Mr.  J.  Leroy 
Thilly,  Attorney  for  the  City  of 
Shawano,  P.O.  Box  9927,  Madison. 
Wisconsin  53701.  Correspondence  with 
NAHI  should  be  sent  to:  Mr.  Jerry 
Donohue,  North  American  Hydro,  Inc., 
P.O.  Box  11578,  Fond  du  Lac,  Wisconsin 
54935. 

Any  person  who  wishes  to  file  a 
response  to  this  notice  should  read  the 
entire  notice  and  must  comply  with  the 
requirements  specified  for  the  particular 
kind  of  response  that  person  wishes  to 
file. 

Project  Description — Shawano’s 
proposed  project  would  consist  of:  (1)  an 
existing  concrete  dam,  approximately 
115  feet  long  aikl  13  feet  high;  (2)  an 
existing  reservoir  with  a  storage 
capacity  of  414.8  acre-feet  at  normal 
pool  elevation  of  881  feet  m.s.L  and  an 
approximate  area  of  79.5  acres;  (3)  a 
proposed  one-quarter  mile  long  steel 
penstock;  (4)  an  existing  reinforced 
concrete  powerhouse  located  on  the  east 
bank  of  the  river.  (5)  proposed 
transmission  lines;  and  (6)  appurtenant 
facilities.  Shawano  estimates  the 
capacity  of  the  project  to  be  780  kW 
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with  an  annual  energy  output  of 
3,400,000  kWh. 

NAHI’s  proposed  project  would 
consist  of:  (1)  an  existing  concrete  dam, 
approximately  13.8  feet  long  with  a 
hydraulic  head  of  14  feet;  (2)  an  existing 
reservoir  with  a  storage  capacity  of  80 
acres:  (3)  a  proposed  penstock 
approximately  1,100  feet  long:  (4)  a 
proposed  reinforced  concrete 
powerhouse  located  on  the  east  bank  of 
the  river,  (5)  proposed  transmission 
lines;  and  (6]  appurtenant  facilities. 

NAHI  estimates  the  capacity  of  the 
project  to  be  750  kW  with  an  annual 
energy  output  of  2,500,000  kWh. 

Purpose  of  Project — Both  Shawano 
and  NAHI  would  sell  its  project  power 
to  either  Wisconsin  Power  and  Light 
Company  or  Wisconsin  Public  Service 
Corporation. 

Proposed  Scope  and  Cost  of  Studies 
under  Permit — Both  Applicants  have 
requested  36-month  permits  to  prepare 
definitive  project  reports,  including 
preliminary  design  and  economic 
feasibility  studies,  hydrological  studies, 
environmental  and  social  studies,  and 
soils  and  foundation  data.  The  costs  of 
the  aforementioned  activities  along  with 
obtaining  agreements  with  other 
Federal,  State,  and  local  agencies  are 
estimated  by  Shawano  to  be  40,000 
while  NAHI's  costs  are  estimated  to  be 
from  $30,000  to  $35,000. 

Purpose  of  Preliminary  Permit — A. 
preliminary  permit  does  not  authorize 
construction.  A  permit,  if  issued,  gives 
the  Permittee,  during  the  term  of  the 
permit,  the  right  of  priority  of 
application  and  examinations  to 
determine  the  engineering,  economic, 
and  environmental  feasibility  of  the 
proposed  project,  the  market  for  the 
power,  and  ail  other  information 
necessary  for  inclusion  in  an  application 
for  a  license. 

Agency  Comments — Federal,  State, 
and  local  agencies  that  receive  this 
through  direct  mailing  from  the 
Commission  are  invited  to  submit 
comments  on  the  described  application 
for  preliminary  permit.  (A  copy  of  the 
application  may  be  obtained  directly 
from  the  Applicant.)  Comments  should 
be  confined  to  substantive  issues 
relevant  to  the  issuance  of  a  permit  and 
consistent  with  the  purpose  of  a  permit 
as  described  in  this  notice.  No  odier 
formal  request  for  comments  will  be 
made.  If  an  agency  does  not  file 
comments  within  the  time  set  below,  it 
will  be  presumed  to  have  no  comments. 

Competing  Applications — ^Anyone 
desiring  to  Ble  a  competing  application 
must  submit  to  the  Commission,  on  or 
before  January  21, 1981,  either  the 
competing  application  itself  or  a  notice 
of  intent  to  hie  a  competing  application. 


Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  hie  the 
competing  application  no  later  than 
March  23, 1981.  A  notice  of  intent  must 
conform  with  the  requirements  of  18 
CFR  4.33(b]  and  (c)(1980).  A  competing 
application  must  conform  with  the 
requirements  of  18  CFR  4.33(a)  and 
(d)(1980). 

Comments,  Protests,  or  Petitions  to 
Intervene — ^Anyone  desiring  to  be  heard 
or  to  make  any  protest  about  this 
application  should  hie  a  petition  to 
intervene  or  a  protest  with  the 
Commission,  in  accordance  with  the 
requirements  of  its  Rules  of  Practice  and 
Procedure,  18  CFR  1.8  or  1.10  (1980). 
Comments  not  in  the  nature  of  a  protest 
may  also  be  submitted  by  conforming  to 
the  procedures  specified  in  1.10  for 
protests.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  a  person  who  merely  files  a 
protest  or  comments  does  not  become  a 
party  to  the  proceeding.  To  become  a 
party,  or  to  participate  in  any  hearing,  a 
person  must  hie  a  petition  to  intervene 
in  accordance  with  the  Commission’s 
Rules.  Any  comments,  protest,  or 
petition  to  intervene  must  be  filed  on  or 
before  January  21, 1981. 

Filing  and  Service  of  Responsive 
Documents — ^Any  comments,  notices  of 
intent,  competing  applications,  protests, 
or  petitions  to  intervene  must  bear  in  all 
capital  letters  the  title  "COMMENTS”, 
“NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPUCATION", 
“COMPETING  APPUCATION", 
"PROTEST”,  or  “PETITION  TO 
INTERVENE”,  as  applicable.  Any  of 
t''.3<’.e  filings  must  also  state  that  it  is 
iii  response  to  this  notice  of 
application  fur  preliminary  permit  for 
Project  Nos.  3483  and  3508.  Any 
comments,  notices  of  intent,  competing 
applications,  protests,  or  petitions  to 
intervene  must  be  hied  by  providing  the 
original  and  those  copies  required  by  the 
Commission’s  regulations  to:  Kenneth  F. 
Plumb,  Secretary,  Federal  Energy  , 
Regulatory  Commission,  825  North 
Capitol  Street.,  NE.,  Washington,  D.C 
20426.  An  additional  copy  must  be  sent 
to  Fred  E.  Springer,  Chief,  Applications 
Branch,  Division  of  Hydropower 
Licensing,  Federal  Energy  Regulatory 
Commission,  Room  208,  400  First  St., 
NW.,  Washington,  D.C  20426.  A  copy  of 
any  notice  of  intent,  competing 
application,  application,  or  petition  to 
intervene  must  also  be  served  upon  each 


representative  of  the  Applicant  specified 
in  the  hrst  paragraph  of  this  notice. 
Kenneth  F.  Plumb, 

Secretary. 

IFR  Doc.  81-1997  Filed  1-19-81;  8:45  am] 

BILLINQ  CODE  e450-8S-M 

[Docket  No.  ER81*105-000] 

Indiana  &  Michigan  Electric  Co.;  Order 
Granting  Waiver  of  Filing 
Requirements,  Denying  Waiver  of 
Notice,  Accepting  for  Filing  and 
Suspending  Proposed  Rates, 
Consolidating  Dockets,  Directing 
Summary  Disposition,  Granting 
intervention,  and  Establishing 
Procedures 

Issued:  January  9, 1981. 

On  November  10, 1980,  Indiana  & 
Michigan  Electric  Company  (IME) 
tendered  for  filing  revised  tariffs 
proposed  to  become  effective  November 
1, 1980,  which  provide  for  an  increase  in 
jurisdictional  revenue  from  its  municipal 
wholesale  customers  of  approximately 
$209,635  based  on  the  twelve  month 
period  ending  December  31, 1979.*  IME 
proposes  to  increase  its  demand  charge 
from  $8.60/kWh  to  $9.14/kWh,  to 
decrease  its  energy  charge  from  9.60 
mills/kW  to  9.41  mills/kW,  and  to 
decrease  its  monthly  customer  charge 
from  $385.05  to  $221.93.  In  addition,  the 
base  cost  of  fuel  will  be  increased  from 
6.9109  mills/kWh  to  7.5945  mills/kWh 
and  the  loss  factor  will  be  decreased 
from  3.547%  to  2.975%.  IME  also 
proposes  to  eliminate  the  currently 
specified  60%  billing  demand  ratchet. 

Notice  of  the  filing  was  issued  on 
November  18, 1980,  with  responses  due 
on  or  before  December  5, 1980.  Petitions 
to  intervene  were  filed  on  December  5, 
1980,  by  the  Cities  of  Anderson  and 
Auburn,  Indiana  (Anderson),  and  on 
December  5, 1980,  as  amended  on 
December  19, 1980,  by  the  Cities  of 
Avilla,  Bluffton,  Columbia  City, 
Frankton,  Garrett,  Gas  City,  Mishawaka, 
New  Carlisle,  and  Warren,  Indiana,  and 
the  Cities  of  Niles,  South  Haven,  and 
Sturgis,  Michigan  together  with  the 
Indiana  and  Michigan  Municipal 
Distributors  Association  (IMMDA).  On 
December  17, 1980,  IME  filed  its 
response. 

Anderson  and  IMMDA  argue  that  the 
rate  increase  is,  in  actuality, 
substantially  larger  than  IME  suggests. 
Anderson  urges  that  the  filing  be 
rejected.  Anderson,  in  the  alternative, 
and  IMMDA  seek  a  maximum  five 
month  suspension  and  an  order 
instituting  a  hearing  concerning  the 

'  See  Attachment  for  rate  schedule  designations. 
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lawfulness  of  the  proposed  rate 
increase.  In  addition,  Anderson  and 
IMMDA  raise  a  variety  of  cost  of  service 
issues. 

Both  Anderson  and  IMMDA  also 
allege  that  the  proposed  rates  will  result 
in  a  price  squeeze,  and  they  request  that 
the  Commission  institute  price  squeeze 
procedures. 

Discussion 

Initially,  we  find  that  participation  by 
each  of  the  petitioners  is  in  the  public 
interest.  Consequently,  we  shall  grant 
the  petitions  to  intervene. 

In  Order  No.  91,  Docket  No.  RM79-64, 
issued  June  27, 1980,  the  Commission 
indicated  that  until  revised  filing 
requirements  became  effective,  the 
Commission  would  waive  the  filing 
requirements  of  the  then  current  section 
35.13  for  those  utilities  that  seek  to 
implement  the  revised  cost  of  service 
format.  Although  IME  has  not 
specifically  requested  such  waiver,  our 
review  of  its  filing  indicates  that  IME 
tendered  its  revised  rates  in  accordance 
with  the  filing  requirements  of  section 
35.13,  as  revised  by  Order  No.  91,  and 
we  thus  shall  regard  such  a  request  as 
implicit  in  IME's  filing.  Accordingly,  we 
find  that  waiver  of  the  filing 
requirements  of  section  35.13  at  the  time 
of  IME’s  filing  is  warranted  and  the 
motion  to  reject  will  be  denied. 

IME  has  requested  waiver  of  the  60- 
day  notice  requirement  of  section  35.3  of 
the  Commission's  regulations  in  order  to 
allow  an  effective  date  of  November  1, 
1960.  IME  states  that  the  proposed  rates 
represent  a  nominal  increase,  and 
constitute  only  a  technical  filing 
designed  to  create  a  locked-in  period 
with  respect  to  rates  which  have  been  in 
effect,  subject  to  refund,  since  December 
23, 1978.  According  to  IME,  the  purpose 
for  creating  such  a  locked-in  period  is  to 
limit  IME's  exposure  to  refunds  which 
might  result  if  a  recent  initial  decision^ 
respecting  the  earlier  rates  is  affirmed 
by  the  Commission.  As  indicated  above, 
Anderson  and  IMMDA  contend  that  the 
Commission  should  deny  IME’s  request 
because  the  increase  in  rates  is  not 
minimal,  but  rather  is  substantial  in 
comparison  to  rates  which  might  be 
expected  on  the  basis  of  the  pending 
initial  decision.  Upon  consideration,  the 
Commision  finds  that  IME's  arguments 
do  not  constitute  the  requisite  showing 
of  good  cause  for  waiver  of  the  notice 
requirements,  as  required  by  section 
35.11  of  the  Commission's  regulations. 
The  request  will  therefore  be  denied. 


^  Indiana  &  Michigan  Electric  Co.,  Docket  Nos. 
ER76-379.  et  ai.  Initial  Decision,  issued  June  18, 
1980. 


Considering  the  allegations  raised  by 
the  interveners,  we  find  that  the 
proposed  rates  have  not  been  shown  to 
be  just  and  reasonable  and  may  be 
unjust,  unreasonable,  unduly 
discriminatory,  preferential,  or 
otherwise  imlawful.  Accordingly,  we 
shall  accept  the  proposed  rates  for  filing 
and  suspend  them  as  ordered  below. 

In  a  number  of  suspension  orders,’  we 
have  addressed  the  considerations 
underlying  the  Commission's  policy 
regarding  rate  suspensions.  For  the 
reasons  given  there,  we  have  concluded 
that  rate  filings  should  generally  be 
suspended  for  the  maximum  period 
permitted  by  statute  where  preliminary 
study  leads  the  Commission  to  believe 
that  the  filing  may  be  unjust  and 
unreasonable  or  ftat  it  may  run  afoul  of 
other  statutory  standards.  We  have 
acknowledged,  however,  that  shorter 
suspensions  may  be  warranted  in 
circumstances  where  suspension  for  the 
maximum  period  may  lead  to  harsh  and 
inequitable  results.  Such  circulmstances 
have  been  presented  here.  The 
Commission  notes  that  a  variety  of 
substantive  contentions  have  been 
raised  by  the  intervenors,  but  that  our 
preliminary  analysis  indicates  that  the 
proposed  rates  may  not  yield  excessive 
revenues.  We  therefore  believe  that  a 
five  month  suspension  is  unnecessary 
and  may  be  inequitable  to  IME. 
However,  in  order  to  ensure  refimd 
protection  for  the  affected  customers 
pending  further  review,  we  believe  we 
should  exercise  our  discretion  to 
suspend  the  rates  for  only  one  day  from 
sixty  days  after  filing,  permitting  the 
rates  to  take  efiect  subject  to  refund 
thereafter  on  January  11, 1981. 

Both  IME  and  Anderson  request  that 
the  instant  docket  be  consolidated  with 
the  proceedings  in  Docket  Nos.  ER81- 
46-000  et  al.  These  dockets,  involving 
revised  rates  filed  on  October  24, 1980, 
for  three  other  wholesale  customer 
classes,  were  suspended  for  one  day 
from  sixty  days  after  filing  to  become 
effective  on  December  25, 1980,  were  set 
for  hearing,  and  were  consolidated  for 
hearing  and  decision  thereon.^  Because 
the  instant  docket  and  these  dockets 
present  common  questions  of  law  and 
fact,  we  shall  consolidate  Docket  No. 
ER81-105-000  with  these  dockets  for 
purposes  of  hearing  and  decision. 


*  E.g..  Boston  Edison  Co.,  Docket  No.  EReo-508 
(August  29, 1980)  (five  month  suspension);  Alabama 
Power  Co.,  Docket  Nos.  ER80-S06,  et  al.  (August  29, 
1980)  (one  day  suspension);  Cleveland  Electric 
Illuminating  Co.,  Docket  No.  ER80-188  (August  22, 
1980)  (one  day  suspension). 

■*  Indiana  and  Michigan  Electric  Company, 
Docket  Nos.  ER81-46-000  et  al.,  order  issued 
December  18, 1980. 


Anderson  and  IMMDA  correctly  note 
that  IME  has  reflected  accumulated 
deferred  investment  tax  credits  (ADITC) 
in  its  capitalization  at  the  company's 
claimed  overall  rate  of  return.  The 
Commission  has  previously  determined 
that  summary  disposition  is  appropriate 
under  these  circumstances,’  and  we 
shall  so  resolve  the  issue  in  this  docket. 
However,  the  Commission  notes  that  the 
revenue  impact  of  this  summary 
disposition  is  relatively  small  in  relation 
to  the  proposed  rate  increase.  Moreover, 
as  noted  above,  our  preliminary  analysis 
has  indicated  that  ll^'s  proposed  rates 
may  not  produce  excessive  revenues.  As 
a  result,  we  shall  not  require  IME  to 
refile  its  cost  of  service  and  rates  at  this 
time.  Nonetheless,  summary  disposition 
of  the  ADITC  issue  shall  be  reflected  in 
any  rates  finally  approved  by  the 
Commission. 

The  Commission  observes  that  IME’s 
proposed  rate  schedules  for  Anderson 
and  IMMDA  contain  a  tax  adjustment 
clause.  We  shall  not  reject  the  tax 
adjustment  clause,  but  we  note  that 
implementation  of  the  clause  will 
constitute  a  change  in  rate  necessitating 
a  timely  filing  with  the  Commission 
pursuant  to  section  35.13  of  the 
regulations. 

The  Commission  further  observes  that 
IME’s  proposed  rates  incorporate  by 
reference  the  curtailment  provision  at 
issue  in  Docket  Nos.  E-9548  and  E-9549, 
currently  awaiting  Commission  action. 
We  note  that  the  curtailment  provision 
shall  remain  subject  to  the  outcome  of 
the  proceedings  in  those  dockets. 

In  accordance  with  the  Commission’s 
policy  established  in  Arkansas  Power  & 
Light  Company.  Docket  No.  ER79-339, 
order  issued  August  6, 1979.  we  shall 
phase  the  price  squeeze  issue.  As  we 
have  noted  in  previous  orders,  this 
procedure  will  allow  a  decision  first  to 
be  reached  on  the  cost  of  service, 
capitalization  and  rate  of  return  issues. 
If.  in  the  view  of  the  intervenors  or  stafi, 
a  price  squeeze  persists,  a  second  phase 
of  the  proceeding  may  follow. 

The  Commission  Orders; 

(A)  The  requirement  of  section  35.13 
of  the  Commission’s  regulations  at  the 
time  of  IME’s  filing  that  cost  of  service 
data.  Period  I,  end  no  earlier  than  seven 
months  prior  to  the  date  of  the  filing  is 
hereby  waived.  The  motion  to  reject  is 
hereby  denied. 

(B)  IME's  request  for  waiver  of  the 
Commission’s  notice  requirements  is 
denied. 

(C)  IME’s  proposed  rates  tendered  for 
filing  on  November  10. 1980,  are 


*  E.g.,  El  Paso  Electric  Co..  Docket  No.  ER79-S28, 
order  issued  September  24. 1979. 
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accepted  for  Bling  and  suspended  for 
one  day  from  sixty  days  after  Sling,  to 
become  effective  on  January  11, 1981, 
subject  to  refund  pending  hearing  and 
decision  thereon. 

(D)  The  proceedings  in  Docket  No. 
ER81-105-000  are  hereby  consolidated 
with  the  proceedings  in  Docket  Nos. 
ER81-46-000  et  al.  for  purposes  of 
hearing  and  decision  thereon. 

(E)  IME’s  inclusion  of  ADITC  in  its 
capitalization  at  the  claimed  overall  rate 
of  return  is  summarily  rejected.  This 
determination  shall  be  reflected  in  any 
rates  ultimately  approved  by  the 
Commission  in  this  docket. 

(F)  IME  is  hereby  advised  that 
implementation  of  its  tax  adjustment 
clause  will  require  timely  Sling  in 
accordance  with  the  provisions  of 
section  35.13  of  the  Commission’s 
regulations. 

(G)  IME  is  hereby  advised  that  the 
curtailment  provision  incorporated  by 
reference  in  the  instant  Sling  is  subject 
to  the  outcome  of  the  proceedings  in 
Docket  Nos.  E-9548  and  E-9549. 

(H)  We  hereby  order  initiation  of  price 
squeeze  procedures  in  Docket  No.  ER81- 
105-000  and  further  order  that  the 
proceeding  be  phased  so  that  the  price 
squeeze  procedures  begin  after  issuance 
of  a  Commission  opinion  establishing 
the  rate  which,  but  for  a  consideration 
of  price  squeeze,  would  be  just  and 
reasonable.  The  presiding  judge  may 
order  a  change  in  this  schedule  for  good 
cause.  The  price  squeeze  portion  of  this 
case  shall  be  governed  by  the 
procedures  set  forth  in  section  2.17  of 
the  Commission’s  regulations  as  they 
may  be  modified  prior  to  the  initiation  of 
the  price  squeeze  phase  of  this 
proceeding. 

(I)  The  petitions  to  intervene  are 
granted  subject  to  the  rules  and 
regulations  of  the  Commission; 

Provided,  however,  that  participation  by 
the  intervenors  shall  be  limited  to 
matters  set  forth  in  their  petitions  to 
intervene;  and  Provided,  further,  that 
the  admission  of  the  intervenors  shall 
not  be  construed  as  recognition  by  the 
Commission  that  they  miglit  be 
aggrieved  because  of  any  order  or 
orders  by  the  Commission  entered  in 
this  proceeding. 

(J)  Pursuant  to  the  authority  contained 
in  and  subject  to  the  jurisdiction 
conferred  upon  the  Federal  Energy 
Regulatory  Commission  by  section 
402(a]  of  the  DOE  Act  and  by  the 
Federal  Power  Act,  particularly  sections 
205  and  206  thereof,  and  pursuant  to  the 
Commission’s  Rules  of  Practice  and 
Procedure  and  the  regulations  under  the 
Federal  Power  Act  [18  CFR,  Chapter  I 
(1980)],  a  public  hearing  shall  be  held 


concerning  the  justness  and 
reasonableness  of  IME’s  proposed  rates. 

(K)  A  presiding  administrative  law 
ju^e,  to  be  designated  by  the  Chief 
Administrative  Law  Judge,  shall 
convene  a  conference  in  this  proceeding 
to  be  held  within  approximately  ten  (10) 
days  of  the  service  of  top  sheets' in  a 
hearing  room  of  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE,  Washington,  D.C. 
20426.  The  designated  law  judge  is 
authorized  to  establish  procedural  dates, 
and  to  rule  on  all  motions  (except 
motions  to  consolidate  or  sever  and 
motions  to  dismissj,  as  provided  for  in 
the  Commission’s  Rules  of  Practice  and 
Procedure. 

(LJ  The  Commission  staff  shall  serve 
top  sheets  in  this  proceeding  on  or 
before  January  9, 1981. 

(MJ  ’The  Secretary  shall  promptly 
publish  this  order  in  the  Federal 
Register. 

By  the  Commission. 

Kenneth  F.  Plumb, 

Secretary. 

Indiana  and  Michigan  Electric  Company 
Docket  No.  ER81-105-000 

Filed:  November  10, 1980. 

Other  Parties:  (1)  Cities  of  Anderson, 
Auburn,  and  Mishawaka;  (2j  Towns  of 
Avilla,  Frankton,  New  Carlisle,  and 
Warren,  and  Cities  of  Bluffton, 

Columbia  City,  Garret,  Gas  City,  Niles, 
South  Haven,  and  Sturgis 

(1)  First  Revised  Sheet  No.  IB,  Second 
Revised  Sheet  Nos.  1  and  6-1,  Third 
Revised  Sheet  Nos.  5  and  6,  and  Fourth 
Revised  Sheet  No.  4  under  Schedule  WS 
under  FPC  Electric  Tariff,  Original 
Volume  No.  2  (Supersede  Original  Sheet 
No.  IB,  First  Revised  Sheet  Nos.  1  and 
6-1,  Second  Revised  Sheet  Nos.  5  and  6, 
and  Third  Revised  Sheet  No.  4 
thereunder) 

(2)  First  Revised  Sheet  No.  1C,  Second 
Revised  Sheet  No.  8-2,  Third  Revised 
Sheet  No,  1,  Fourth  Revised  Sheet  Nos.  8 
and  8-1,  and  Fifth  Revised  Sheet  No.  7 
under  Schedule  MRS  under  FPC  Electric 
Tariff,  Original  Volume  No.  1  (Supersede 
Original  Sheet  No.  1C,  First  Revised 
Sheet  No.  8-2,  Second  Revised  Sheet  No. 
1,  Third  Revised  Sheet  Nos.  8  and  8-1, 
and  Fourth  Revised  Sheet  No.  7 
thereunder) 

[FR  Doc.  81-1992  Filed  1-19-81: 8:4S  am| 

BILLING  CODE  64SO-eS-M 


NOHIh  OAKOIA  GEOLOGICAL  SURVEf 


Federal  Register  /  Vol.  46,  No.  13  /  Wednesday,  January  21,  1981  /  Notices 


6049 


e 

r 

o? 

o 


o  o  o 

u  o  o 

s  z  z 

o  o  o 

ef  of  of 

<  <  < 

o  u  o 
o  o  o 
ce  ei  X 
o  Q  a 
>  >  > 
z  z  z 

z  z  z 
u  o  o 
o  o  o 
^ 


3  3 

<  < 
»-  K 
O  O 

<  < 

<  < 

z  z 

»-  ►- 

z  z 

is 


0 

M  A. 

UJ  a. 

0. 

0  0  0  0  0  < 

UJ 

.  z 

u  0  u  u  u  u  z 

z 

z  « 

04 

M 

X  vt 

Z  Z  z  z  z  U  UI 

.J 

UI  z 

3  3  3  3  3  <  Z 

Ui 

H  0 

UJ  UJ  UI  UJ  UJ  or  0 

CL 

u 

J  J  ^  ^  -1  3  U 

34 

<  (A 

0  0  0  0  0  ^  a 

Oi 

UJ  M 

at  oe  of  ae  oe  <  >4 

<  ! 

O 


z  » 

IW  Ui  Ul  Ui  III 

a.  o.  a.  o.  A.  z  z 


z  z 

di  UJ 

0^  or 

tc  CC 


Z  Z  ZUI  i» 
til  Ui  Hi  Z  M 

0^  QC  0^  K  z 

CC  %J 

<  <  <  O  M 

s  S  S  Z  Z 


lA  ^  ^ 


OlAtf\00>0>0>»0>00 

•  •••••••••• 

o«.«oo-eo«oo<n 


o 

> 


0  (3  O 

o<< 


X  z  z 

o  o  o 

5Z  z 
<  < 

Of  0^ 

z  z  z 

CC.  tc  tt 

o  o  o 
X  X  z 

^  -it  'iC 

-I  -I  -J 

UJ  ui  UJ 


M  ^ 


lA 

o  «  <  o  o 

Z  ^  -I  z  z 

UI  O  O  UI  UJ 

X  3  3  oe  a£ 

K  O  O  K  »- 

UJ  o  o 

«  z  z  z 

UJ  Of  X  X  UI  UI 

Z  UI  ^  H  O  O 

8  5  o  S  o 

</)  ^  to  «D  19  19 


O  O 

z  z 

UJ  UI 

oc  oe 


Ui  UI 

o  o 

-I  -I 

o  o 

(9  (9 


X  < 

K  bJ 
_  I  UJ 
Z  Ui  Z 
UI  X  Of 
O  <  UI 

d8^ 

O  E  ^ 


oo  x 
I  »- 
I-  oc 

o 
o  z 
Z 


Z  K 

§? 


o  o 

BB  5D 

<  rj 

•>  I 

.0 

^  o 

I  CO  < 
»M  V  Z 
O'  -I 
O  O  UJ 
Z  V  K 
N  1/1 

U  p4  O 


» 

O  or 

UI  UJ  < 
K  >  Z 
<  ►«  O 


o  *-  o 

CO  «  <0 
V  »-  V 
a  O'  v>  O' 

b4  o  o 

I  s  <  V 

«M  M  K  fU 
IM  O  ^ 
I  ^ 

tr  < 

••  o  •• 
z  o  o 

O  UJ  X  Ui 

or  >  K  > 

O  M  0^  M 
iu  UJ  o  UJ 

^  L>  Z  U 


e  » 

00  # 

5 

o  « 

o  s  o  # 

•M  M  M  « 

t  ^  I  # 

4*  M  # 


Z  O  I  1^ 

UJ  Ui  « 

or  >  >-  » 

^  >-4  ^  » 

M  UJ  c  » 

UI  O  UJ  # 


N  * 
O  ♦ 


«4  n  ^ 


O  O  O 

00  .J  00  00 

«  T  ^  « 

0^0  o 

V  s 

M  CM  «U 


o  z  o  o 

UJ  O  Ui  V  UJ 

>  o  >or  > 


z  > 

UI  M 
CC  UJ 

c  u 


o  o 

00  00  4 

V  V  ’ 
00  00 
O  o 
^  V  I  N 
fsj  M 

o 

z 

K 

I  o  ••  4A  •« 

I  O  •-«  O 

z  UJ  or  UI 
Ui  >  o  > 
•i  M  UJ  M 
UJ  M  UJ 
<  U  lA  u 


5g 

T  lA 
H  -J 
O  UJ 
UJ  Z 

O 


^  UJ 

o  z 

M  or 
O  Ui 


UJ 
Z  u) 
«  Z  UJ 
O  UJ 

z  or  o 

z  « 

o  > 

or  « 

V) 


I  ^  ^  3 

I  I  I  ^  o  e 

^  CM  CA  K  10  00  00 

a  0>  Z  Z*  _  V  N 

or  M  00  00 

UiUfUiUiUiZO  O 
^  (/I  (A  ^  V  V 
U,  UlUJUJQrVM#rtfO 
UJUiUlUJ«<^Zp4 

o  o  o  o  a  z 

«  z 

V>-VVIZ**UJ** 

<<<<UPOtt.O 

^V>«/I<AmOUJU.UI 

oooDor  >M> 

ZZZZ^U.mUJi-4 

UJU.UI 

UI  UI 


* 

a  <n  m  .-f)  «n  ^  fC)»A<MN.^f^fOmtaoora 

»  9  o  o  o  o  ooooooooooo  o 

#  04  04  04  04  0404040404m4040404w404  04 


O  .'A  O 

^  lA 

fo  m 
000 
o  o  ^ 

h- 

So  o 
o  o 

fA  fA  fA 

m  m 


•-t  m 

o  o 
o  o 

»A 

M  O 

o  c 

<n  (A 

(A  CA 


o  •  z  ♦  o 

^  u  O  U  OL  O 


o  «>4 


KiAiAr»^<a'AiA^o<a  Ai 
•4tfS0Otfv<^<^4'4‘Or«-  lAv 

*4  (M  O  O  O  O  O  o  O  04 

^IM^JfMM<MMMCMO<M  fM 


u  (A  *4 


o  z  8  O  S' 


•  44000009000A 
^009000000 


♦  < 


<n  m  z  ra 

r**  T  1^  . 


S  fSl  >  M  o  u 
UJ  M  #n  «M  o  m  : 
X  r-  N 

00  30  00  I- 

O  ?»  n  «| 

Y  00  06  »  <j>  00  00 


X 
00  I/I 

I 


I  6 

I  N  o  <n  * 

(M  o  <n  » 

I  N-  UI  l>>  6 

1 00  z  a  » 

1  3  Z  3  ■» 

UI  >4  If 

« I-  a  4 
i  * 


*  E  *  *- 


4  I 


I  m  o  f*» 

t  a  z  a 

I  O  M  o 

o 

r>>8  ♦ 
a  o  a 
a  o  a 
gxoj 

>4  ^  M 

eo  4c  a 


f“  a  u  «i 

<  a  3  a 

oe  Cl  o  fo 

o  a  o  a 
a.  O  a;  o 


'^aSa 
z  a  ee  a 
o  a  <  a 

X?3? 

Z  *4  Z  *4 

^  a  4C  a 


0.  la 
z  a  <  a  Cl 
o  m  O  Cl  (M 
UN  a  0- 
a  o  Cl  a 
u  O  z  o  o 
< 
o 

oc  IN  M  a  M 
UI  a  o  a  a 
>  a  a  a 


a  N  a  I 
f-  a  a 

i»*  .4  I 

a  a  a 

O  O  O  ' 


I  o  N  a  M 
.  f.  r~  a  a 
I  o  o  Cl  a 

a  a  a  Cl 

>0003 


C| 

I  N  N 

a  a 

2?§ 


a  o  Cl  a 
N  N  a  a 
a  a  a  a 
sane 

3^33 


O  O  U 

z  14  DC  ^  B-l 

^a^aaaaaaaaaaa 


o 

^'0 

m 

a  X 
u  a  UI 
Z  O  K 
M  <A 

o 

5at 

O  r-  I 

Ob  a  u 
a  3 

X  o  X 


Federal  Register  /  Vol.  46,  No.  13  /  Wednesday,  January  21, 1981  /  Notices 


5  o5 

O  Ul 
Z  ^ 

O  ill  O 

u  u  oc 


M  O  o  M 

cc  a. 

$  ill  > 

K  Ui  OJ  Ui  tf 

<  ^  ^  Ui 

o  oo  o  ^ 

^  HI  ^  K  K  < 

^  iu  oi  Ui  UI 

S-i  a,  0.  0. 

Ml  uj 

>  zz  z  ^ 

i/t  M  M  o 

<  UI  ^  ^  ^  T 

O  -I  a.  a.  0.  < 

.  ^  ZT  Z  X 

z  z  <<  <  z 

O  <  TXT  < 

(A  <D  U  O  U  0. 

<6  o  o  o  o 

•  •  •  •  •  • 

IT  O  oo  CO  O  .t 

.0  m  ,H  (M 

l>4 


Q  O 

•J  ^ 

o 

e  o 

2 

u 

MU 

CJ  o 

9 

flw 

ca  (/» 

z 

«  < 

& 

z 

Ui 

Ui  Ui 

9  9 

9 

2  2 

X 

9 

Z  Z 

z  z 

Ui 

4  < 

o 

UJ 

Z  M 

M  »ii4 

z  z 

M  M 

u 

..J 

UI  u 

u 

99 

O 

I/I  14 

o 

M  111 

z 

Ui  Ui 

or 

M  M 

I/I 

or 

<a  a, 

M 

Ui  UI 

.1  -J 

K 

3  3 

< 

H- 

<  M 

a.  a. 

O  O 

UJ 

O  O 

o 

UJ 

UJ  a. 

z 

Ml-)  oc  or  0. 

uy  a.  a.  K  k  o 

<  Ui  Ui  2  I/) 

^  ^  a.  a.  M  a 

O  O  M 

M  !/)</)  o  o  <  -I 

X  2  2  o  o  -J 

-I  <  <<  -i  -I  o;  M 
UI  ao  oc  <  <  X 

a  M »-  o  o  o  a. 

4  o  oo  mo 

•  •  ••  ••  •• 

<0  ro  (TO  mm  «0 

M  N  o  a  o>  m 

M  M  N 


ec 

Ui  m  Ui 

-I  <  K 

O  O  I/I 

2  Ui 

<  M  X 

15  o 

<  UJ  2 

a.  o  a 


UJ  > 

►“  o 

(/)  o  o 

UJ  2 


>  <  <  o 

iA  T  X 

Ui  U  U  Z 


Be  3  QC  </)</)  Ui 

O  D  <  <  < 

</)</)  4/>  en  UI  UJ  z 


Z  U  O  I  UJ  H  K 

S"  Uiui  S  *  5g  8 

Z  Z  V>40  (/)  </>  OZ  (A 


I  o  o  o 

CO  CD  or  GO  • 

X  'V  M.  S 

I  00  CD  <  flo 

o  5  g  ^  I 

DJ  f>J  Ml 


O  K  o  M  o  ' 

UI  tl  Ui  Z  UI  I 

'  >  Z  >  <  >  I 

>  M  Z  M  2  M 

Ui  Ui  Ui  c  UI 

U  C:  O  X  u 

UJ  UI  UI 


.JIM  m 

I  O  O  C*  5  0 

-11^  ^  ^  ^ 


V  0^  cn 
)  eo  <  Ui 
»  O  X  M 
X  or  or 
I  X  (M  Ui  a 

*  I  ^  <C  XL 
X  Ui  Ui 

u 

t  Of  O  “> 
I  UJ  Ui  V 

»  c  >  or  < 

•  5  M*  of  -J 

I  Q  Ui  <  o 

I  V)  u  r  ^ 


f<\  M  <<>  m  m 

o  o  o  o  o  o 


M  M  M  M 

f<l  r* 

trv  Z  X  trv 
♦■n  <  m  ^ 


CD  ax 

o  ^  ^  o 

N  M  t  V 
♦>i  I  iO  CM 


)  /s  (/)  O'  ^  I 

I  r-  <  m  o  I 
I  m  (J>  O'  oc  I 


O'  o  M  S  . 

a  .t  -i 
«  o  o  a. 
eo  eo  X 
o  X  “  5 
M  MX 

'  a  o  eo  o 
T  »  I 


fO  o£  m  o  m  CM 

O'  O'  f  o 

a  ^  a  <  4  M 

^  ^  O  ^  ^ 

X  Y  X  y  X  X 


9  X 
X 

o  a 

o  o 

N  M 

a  «-» z 

^  o 

M*  O  M 

< 

§  g 

M  a 
►-  ac 
<  o 
ac  o 
o 

a.  X 

C  ac  C-D 
m  o  c-  Ui  I 
a  o  m  .j 
0  4  0 

9  -I  o  ec 
O  M  H 
2  O  Ui 

_  “• 
9  <  O  I 
□  «l  2  O'  2 
U  4  M  4  O 

S§3§t 

o  O  o 

Y  ^  Y  ^  y 


»  UI  O' 

Z  ••  o  UI  •• 

O  UI  o  o  X  o 
I  (/)  O  UI  UI  z  UJ 
Z  S  >  mJ  UI  > 

!  S  K  UJ  9  8  Eu 

I  9  IT)  u  o  or  o 


X  X  .n  *<^9 

-#  r*  ^  a  O 

XX  M  ^9 

o  o  mm  m  9 

MM  MM  MO 

rf\  m  X  ro 


«  PM  sa  a  : 

C  WO  O 
UI  UJ  UJ  I 

X  CD  >  <  >  I 

^  o  UJ  5  lu  i 

X  a  u  o  u 

Ui  Ui 


»  O  O 

I  eo  •t  CO 

^  I  ^ 

)  X  O  X 

I  o  o 

N,  N, 

I  M  M 

\  ^  O  P4  p4 

•H  o 
%  o  o 
•*  z  ••  z 
tujooro- 
I  M  Ui  Ui  UJ  e 

>  O  >  ^  >  or 

I  or  iM  z  M  < 

I  <  Ui  M  Ui  ^ 

»  z  u  or  u 

I  UJ  Ui 

or  or 


I  z  X  X 
I  r>  i  u^  G. 
UI  o  X  or 
i  -j  a  X  o 
>  9  C  O  U 


I  a.  a  o  : 

I  X  (O 

o  a  a  a 

,o  sp  X 


XXOXXU.  XXU. 

I  I  T 


a  <  o  z  I 

M  *-•  a.  a  n 

X  X  Z  M 

a  a  o  a  K 

O  O  u  O  U  ' 


o  a  o  o  5 
a  .n  *>^0. 
aavr- 

X  X  H*  X  Z 

O  O  Z 

«4  ai4  UJ  < 

«®f  fT 


a  *A 
r  a  <  -t 
:  z  m  o  tf> 

I  r-  o  X  X 

:  a  .1  ')!>  X 

I  C  -I  9  O 


i  N  >  m 

»  m,  ^  z  o 

I  a  <a  p*  < 

;  X  Ui  X  o  X 

I  o  z  *  ^  3 

*-•  o  o 

I X  Y  X  Y  X 


6052 


Federal  Register  /  Vol.  46.  No.  13  /  Wednesday,  January  21, 1981  /  Notices 


I  lil  lU  OJ 

■u  I  J  ^  -I 

>/>  I  Q  o  a 

<  i  z  z  z 

r  «  <  < 

o  I  r  I  X 

ot.  I  z  z  z 

e  (  o.  a.  o. 


3C  •-«  Z  « 


o  o  -o 

•  •  • 

IT  m 

o  <0 


&  A.  at  a.  a.  o  ui  lu  lu  lu  lu  ui  sz 

KacTaea(^iiiUiuiuikUuj 
O  O  Z  O  O  A  O  O  (9  (A  o  o  zz 
UO<UUKOUUOOO  <  of 

r*2s*“TTTTTT  2* 

o  o  z  o  o  z  oc  oe  oe  «  Of  Of  z  k 

xXij*<xOcca£aee£ecee  o  ee 

K  X  M  K  K  O  lU  lU  lU  Ul  lU  UJ  MO 

UJ  uj  z  ui  ui  X  X  X  X  X  X  X  zz 

o  lA  o  lA  o  o  ta  m  4n  m  lA  m  oo 

•  ••••••«••••  •• 

•*4  ^  CO  N  O  O  O  O  O  tf>  M 

»<  ■  >*  MM 


O  O  O  o 

* .  •  •  • 

m  ^  o  a> 

AJtV  tA  M 


oc  XXX 

UJ  <  <  X 

z  XXX 

8  ggS 


tii  111 
Z  I/)  w) 
X  </)  «A 
UJ  111  lU 

.  >  z  z 
X  'X  z  z 

UJ  X^j  Ui  lU 


S  >  iL  T  T  OQQOOO 
O  O  Z  X  X  VI  O  O  5  S  O  O  X 
O.XUlUJMOOOOOO  ui 

V)  VI  z  O  O  A  VI  V)  VI  V)  l/l  VI  ^ 


lA  1C  lA  lA 

tt  ..(p  n  «> 

X  X  X 

X  X  X  X 

Ui  111  UJ  Uj 

z  z  z  z 

»-  K  M  H 

o  o  o  c 


U  19  O  19 
X  X  X  X 

M  M  M  M 

>  >  >  > 

>-  ».  t-  M 
VI  VI  VI  VI 
UI  UJ  UJ  UJ 

X  X  X  X 


>  rsi  —  •• 

t  N  I  X  X 

I  Al  M  n  n 

I  M 

M  O  4^ 

I  »  Z  O  AJ  o 

)  n  M  CO 

.  K  X  V-AI  V 

I  o  o  a  e 

I  o  O  o  m  o 

.  o  o  V  c  N 

I  X  X  Al  Al 

>  Z  Z  M  lA  M 

« 

X  X 

••2m, 

I  X  X  O  O  O  I 

I  UJ  111  111  M  UJ 

>  z  (C  >  VI  > 

•  ^  ^  M  UJ  M  I 

I  M  M  111  X  111  I 

I  X  X  U  A  U 

I  UJ  UJ 

X  X 


o  o 

to  to  f 

to  com; 

c  o  z 

V  M  V  O  I 

Al  I  AJ  X  Z  I 

M  (A  M 


X  >  X  >  Z  Z  I 

o  M  X  M  X  X  : 

M  UJ  X  UJ  UJ  UI  I 

z  u  z  u  o  o 

UJ  lU 


1 

I  r-  «S 

•O  M 

I  o  Q 
oi  z  z 

O  lA 


V  Z  M 
CD  o 
P  M  p 
S  Z 
•A  N  U 
I  <A  M  UJ  _l 
I  VI  _l 


O  -I 

i  VI  UI  u  z 

I  X  >  111  u 

:  M  M  X  X 

I  UJ  UJ  O  X 

I  z  u  m  X 


Q  ^  M 
*-  Z  UJ  Z 
m^XD 

M==.|^, 

O  Z  Z  O  X 
Z  Z  Z  X  A 
^  >■  00 
X  ,4  _|  P 

u.  u.  hS 

M  HO 
Z  UJ  Ui  Q  X  , 
UJ  Oh 
^  VI  VI  VI  VI 


'  o  e 

■  CO  CO  CO 

*  V  M  s 

r  00  I  Mco 
I  O  M  M  o 
VAIN 
J  CM  M  Al 
)  M  VI  A  M  M 

r  o 

Z  X  o 

M  H  m2 

I  O  Z  X  o 
>  UJ  O  UJ  UJ  z 
)  >  X  X  >  H 

:  M  UJ  X  M  M 

•  111  M  X  UJ  z 
I  U  Z  A  U  VI 


I  <*l  (A  <*l  (A  iM 

I  o  o  o  o  o 

I  M  M  M  MM 

r*  «  H  4  4 

M  M  A  lA  lA 

■f  ♦  4  O  O 

M  M  M  2  M  M 

I  AJ  IM  AJ  O  AJ  !M 

H  H  H  M  M  M 

I  M  M  M  H  lA  1A 

I  O  O  O  X  M  M 

I  lA  lA  lA  X  lA  lA 

I  (A  (A  lA  g  (A  'A 

g' 

U 


tAAJ  SgOA«a«0O 

OO  ooooooo 


CO  oo  so  3>  10 

O  O  O  O  o 


A  lA  H 

o  M  e 

(A  lA  Ia 


MHA  HAJ  OOCOO< 
4AIA  9-4  OOAJQ, 
OOO  HAJ  OOCOO 

0*4  oooo< 

(VJNM  racM  OoolO 

as  SSm^SSS, 

AAA  AAUIAAAAI 
AAA  A  A  X  A  A  A  A 


AJ  •  JC 
I  M  M  4?^  ( 
1  H  ©•  A  ( 
,  H  A  A  M  ' 
’  UJ  Al  AJ  I 
'  -i  M  M  H  I 

,  A  X  ’ 

I  M  H  H  X  ( 
I  Z  ,X  A  O  I 
X  X  ou 

■»,a. 

>  Ui  > 

■  H  X  ( 

UJ  A  2  1 

oc\x  X  ; 

3*^.1151 

X  UJ  A  I 


lOOOOOO  oo  M 

lOOOOOO  OO  A 

lOOOOOO  oo  a 

lOOOOOO  oo  o 

lOOOOOO  oo  Al 

IHmmhmH  ff'H  M 

lACOQOAAA  AO  A 

'OOOOOOlkOO  o 
IAAAAAAMAA  a 
lAAAAAAJAA  A 

X 

o 


I  AJ  M  4  A 
I  AJ  H  H  4 

>  O  X  O  A 

>  O  X  Aj  Al 

>  O  o  o  o 

•  H  X  A  H 


■  H  U  H4»  I 
•  *  4  ♦ 

H 


Al  O  A 

O  O  Cl 

A  (V  A 

A  «*f  M 

O  O  O 


A  A  4  H  O  O 

*4  ^  ^  I 

4  4  4  5  O'  9>  ( 
4  -O  4  O  0  4 
O  O  O  O  O  O  I 


IXAHHXO'-I- 
:  CO  Al  2  O'  4  A  4 
'  AJ  X  O'  O'  <t  » 
I  A  4  X  A  A  4  A 

;  o  o  z  o  o  o  o 
o 


z 

HMAAJAJA4AXO0'  A 
4H^  »0O0>X4AZX 
0'0'0'0'0000'Zmm54 
AAAA44  4A04404 

oooooooouooxo 


A  II  4  X  A  O  I 
M  M  H  UJ  4  4 
H  H  4  UJ  4  4 

O  S  4  2  CO  «  I 

O  S  O  O  J  O 


:  O  O  J  CO  A  4  4 
I  A  4  M  AJ  4  H  4 
4  4  O  'O  4  4  4 

?§zS§§S 

^  M  3  *4  1x4  *4 
CO  OO  CO  CD  CD  CO 

I  «  •  • 


HAJOHO'MA40A  0^4 
44AAIAIAAIAI  AINXM 
444  44444ZHHUJH 

gSgSS%§S2SS5S 

CDODCDQOOOaOOOflO^COOO^CD 


-C  f  ^ 

tfAA-l4'AAAUA 

ZHHOHHHHZH 


■  H  H  H  Z  H 

!3Sgxg 


JoSz5335xS, 

0*4'*40*4ip4«i4«4 

Y0O3OycD0DCD0OI|.CO 


46.  No.  13  /  Wednesday.  January  21. 1981  /  Notices 


Z  X  Z  Z 

I/)  ./)  </f  l/> 

Z  2  Z  Z 
<  <  <  < 

Of  Of  oe  O' 


>y>  iA  <A  i/t 

<  <  <  < 

O  19  O  O 


£0  CO  GO  (fi 

z  z  z  z 

3  3  3  => 


Q.  O.  tH  M 

3  3  Z  Z  Z 

VO  (/></)  I/)  V) 

z  z  z 

VO  t/>  <  <  < 

<  <  of  of  a( 

V9  (9  K  ^  K 

O  O  (/)  VO  I/I 
01  vu  <  <  < 
H-  ^  V9  <9  19 

o  a  <  <  « 

-<  _l  9  40  a> 

o  o  z  z  z 

<2^333 

Z  Z  J  _l  _l 

o  o  o  o  o 
o  u  o  o  o 

0  0  0  3  0 

•  •  •  •  • 

c  o  o  o  o 
o  o  o  o  o 

•4- 


3000000 

o  o  o  o  o  o  o 


q  q  o  o  o  o  o 

ro  rsj  Ni  40  1^  rvl  isi 

5  5  5  5  5  ^  2r 

2  z  i  z  z  X  z 

4ii  iU  Ui  UJ  OJ  ILI  Ui 

ft.  (X  CL  ^  ^  a. 

tf>  m  tA  lA  lA  rf> 

••••••• 

o  o  o  o  c  o  o 


H  or  Of 

v*  K  \ 

</>•-<  <A  4/)  , 

<-•  O  ^  , 


ft-  ^  ^  ^ 

ft  <  <  < 

2  of  Of  ^ 

z  z 

X  2r  oi  oj  ui 

ft  D  o  o  O 


o  z  o  a  o  < 
z  •-<  2  2r  z  ; 

•-4  Of  IM  Ml  M  I 

Of  ft  Of  o:  nf  ( 

ft  ft  CL  0  I 

i/>  </>(/)(/)( 


z  T  Z  Z  Z 

or  Qf  Of  Of  Of  I 

D  5  3  D  D 

<^  <£  (D  (T  CO  I 


>  O  -i*  > 

t  <VJ  —  IT  ^  3 

m  vO  A 

•  I  A  AJ  •• 

(  «-i  r\j  ^  <r)  < 

9  0-  I  Ml  -> 

I  -  I 

1—0  — 

>  c  o  r.  o 

5  >t  o  f  r  00 

^  I  N  I  V 

ot  a 

^  ^  ^  ^  a 

.  »  w  ^  V 

-  —  CM 

-  >■  %  CM  — 

^  I  tr 

u‘  r'  c 

•  X  Z  -I  •• 

>  c  —  —  o 

ICfUJ-J>UJfAfA(M 

•  C  C  ^  >  Ml  —  JA 

itLft  &  <fl>i  —  CMfM 

<  Ui  I  I  I 

><OT<vuTia  n 


V  r  .t  If  ar.  c  V 

c  o 

vcocoreoVfM 

r>iZzzzZZZ<M«. 

afarar'aroco'nr  uj 
UJ  UJ  U;  UJ  UJ  UJ  U-'  uj 

••  t  ^  K  K  4-  K  V“  .*19 

^OlXIIIIIOo 

M-tUJIJVJOWOOOUJZ 

“»*>orzrrirroj 


O  o  “A  f  tf .  o  r-  ( 

•A  fM  ^  ( 

O  ^  IT  CD  CO  X 
>i  O  O  O  O  i 

-»  O  3  O  --2  O 

P*»  *A  IT  If.  if\  If  » 

-<  Of  O  O  w  -)  o  . 

w  JJ  ^  —  —  —  -4  ■ 

p*  p*  V  r-  f.1.  (M  I 

♦  I  't  4-  -t  t  ^ 


9)  n  < 

<«  <  «  •«  X 

;£  IS  c  ;3  z. 


«  <  <  <«  < 

ft  ti.  ft  a  ;r  c&  u. 

2?  ^  3  3  t.  I, 


<.  ^  ^  40 

X  X  X  Z  X 

c.  lo  c  c-  c  c.  e 

TuirTTT  — 

^  ^  ^ 


tfAN—  oo3^ 

fNAiAAA 

’5®40®3»ao»»^ax>®iooo®coa.oo 


CL  —  o  K)  c  MV 

%  9  9  9iAmv  — 

<  >£  vC  v£  i£ 

t«  t>  o  O  X  A  t» 

c  c  c.  c  c  c  c 


6054 


Federal  Register  /  Vol.  46,  No.  13  /  Wednesday,  January  21,  1981  /  Notices 


The  above  notices  of  determination 
were  received  from  the  indicated 
jurisdictional  agencies  by  the  Federal 
Energy  Regulatory  Commission  pursuant 
to  the  Natural  Gas  Policy  Act  of  1978 
and  18  CFR  274.104.  Negative 
determinations  are  indicated  by  a  “D" 
after  the  section  code.  Estimated  annual 
production  (PROD)  is  in  million  cubic 
feet  (MMcf).  An  (*)  preceding  the 
control  number  indicates  that  other 
purchasers  are  listed  at  the  end  of  the 
notice. 

The  applications  for  determination  in 
these  proceedings  together  with  a  copy 
or  description  of  other  materials  in  the 
record  on  which  such  determinations 
were  made  are  available  for  inspection, 
except  to  the  extent  such  material  is 
treated  as  confidential  under  18  CFR 
275.206,  at  the  Commission’s  Division  of 
Public  Information,  Room  1000,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426. 

Persons  objecting  to  any  of  these 
determinations  may,  in  accordance  with 
18  CFR  275.203  and  18  CFR  275.204,  file  a 
protest  with  the  Commission  within 
fifteen  (15)  days  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register. 

Please  reference  the  FERC  Control 
Number  (JD  No.)  in  all  correspondence 
related  to  these  determinations. 

Kenneth  F.  Plumb, 

Secretary. 

(PR  Ooc.  B1-199S  Filed  1-19-Bl;  8;4S  am) 

BILLING  CODE  6450-e5-M 


Determinations  by  Jurisdictional 
Agencies  Under  the  Natural  Gas  Policy  ■ 
Act  of  1978 

Issued:  January  12, 1981. 
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The  above  notices  of  determination 
were  received  from  the  indicated 
jurisdictional  agencies  by  the  Federal 
Energy  Regulatory  Commission  pursuant 
to  the  Natural  Gas  Policy  Act  of  1978 
and  18  CFR  274.104.  Negative 
determinations  are  indicated  by  a  “D” 
after  the  section  code.  Estimated  annual 
production  (PROD)  is  in  million  cubic 
feet  (MMcf).  An  {*)  preceding  the 
control  number  indicates  that  other 
purchasers  are  listed  at  the  end  of  the 
notice. 

The  applications  for  determination  in 
these  proceedings  together  with  a  copy 
or  description  of  other  materials  in  the 
record  on  which  such  determinations 
were  made  are  available  for  inspection, 
except  to  the  extent  such  material  is 
treated  as  confidential  under  18  CFR 
275.206,  at  the  Commission's  Division  of 
Public  Information,  Room  1000,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426. 

Persons  objecting  to  any  of  these 
determinations  may,  in  accordance  with 
18  CFR  275.203  and  18  CFR  275.204,  file  a 
protest  with  the  Commission  on  or 
before  February  5, 1981. 

Please  reference  the  FERC  Control 
Number  (JD  No.)  in  all  correspondence 
related  to  these  determinations. 

Kenneth  F.  Plumb, 

Secretary. 

[FR  Doc.  81-2002  Filed  1-19-61;  8:45  am) 

BILLiNQ  CODE  6450-SS-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-180547;  PH-FRL  1723-8] 

California;  Issuance  of  Specific 
Exemption  for  Benomyl  on  Crucifer 
Seeds 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  EPA  has  granted  a  specific 
exemption  to  the  California  Department 
of  Food  and  Agriculture  {hereafter 
referred  to  the  “Applicant”)  to  use 
benomyl  on  56,000  pounds  of  crucifer 
seeds  (cabbage,  cauliflower,  broccoli, 
and  Brussels  sprouts)  to  control  blackleg 
disease  [Phoma  Ungam).  The  specific 
exemption  is  issued  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act. 

date:  The  specific  exemption  expires  on 
July  1, 1981. 

FOR  FURTHER  INFORMATION  CONTACT. 

Edward  Gross,  Registration  Division 
(TS-767),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  Rm. 


E-124, 401 M  St.,  SW.,  Washington,  D.C. 
20460  (202-^26-0223). 

SUPPLEMENTARY  INFORMATION: 

According  to  the  Applicant  P-  linam 
reduces  germination  and  can  devastate 
a  field  by  killing  the  plants  or  severely 
stunting  their  growth  and  yield.  The 
organism  is  often  present  on  crucifer 
seed  or  weed  hosts  of  the  genus 
Brassica  that  are  already  at  the  planting 
site.  Spores  of  P.  Ungam  can  remain 
viable  on  infected  debris  for  up  to  4 
years,  and  uninfected  fields  can  be 
infected  by  the  introduction  of 
contaminated  seed.  The  Applicant 
claimed  that  effective  disease  control 
requires  treatment  of  seed  stock  used  for 
seed  production  as  well  as  the  treatment 
of  commercial  seed  lots. 

The  Applicant  estimates  that 
California  growers  can  expect  to  lose 
$21  million,  with  major  losses  in  other 
States,  without  the  use  of  benomyl.  The 
Applicant  claimed  that  there  is  no 
pesticide  registered  for  this  use,  nor  are 
there  any  successful  cultural  practices  to 
control  blackleg. 

The  Applicant  proposed  using  a 
maximum  of  140  pounds  of  Benlate 
(0.005.0.01  pound  of  the  active  ingredient 
benomyl  per  acre)  to  treat  56,000  pounds 
of  seed  as  a  slurry  application  in 
combination  with  Arasan  or  Captan. 

One  application  is  to  be  made  per  seed 
lot 

EPA  has  determined  that  residues  of 
benomyl  are  not  likely  to  exceed  0.2  part 
per  million  (ppm)  in  cabbage  and 
cauliflower  and  0.4  ppm  in  broccoli  and 
Brussels  sprouts  from  this  use.  These 
levels  have  been  judged  adequate  to 
protect  the  public  health.  No  adverse 
effects  to  the  environment  are 
anticipated  from  this  specific  exemption. 

It  should  be  noted  that  a  rebuttable 
presumption  against  registration  (RPAR) 
of  pesticide  products  containing 
benomyl  was  published  in  the  Federal 
Register  on  December  6, 1977  (42  FR 
61788).  On  Thursday,  August  30, 1979  (44 
FR  51166),  EPA  published  in  the  Federal 
Register  a  preliminary  notice  of 
determination  concluding  the  RPAR 
against  benomyl.  As  developed  in  the 
position  dociunent,  EPA  has  determined 
that  benomyl  poses  risks  of 
mutagenicity  (as  a  spindle  poison), 
tertogenicity,  and  spermatogenic 
depression  to  humans,  and  acute 
toxicity  to  aquatic  organisms.  EPA 
determined  that  other  areas  of  concern 
had  been  successfully  rebutted.  EPA 
will  require  modification  of  labeling  of 
benomyl  pesticide  products  packaged  in 
5-pound  or  larger  bags  with  aerial 
application  directions.  EPA  has  reflected 
this  preliminary  determination  in 
imposing  appropriate  precautions  in  the 


specific  exemption  to  protect  employees 
working  with  benomyl. 

After  reviewing  the  application  and 
other  available  information,  EPA  has 
determined  that  the  criteria  for  an 
exemption  have  been  met  Accordingly, 
the  Applicant  has  been  greinted  a 
specific  exemption  to  use  the  pesticide 
noted  above  until  July  1, 1981,  to  the 
extent  and  in  the  manner  set  forth  in  tlie 
application.  The  specific  exemption  is 
also  subject  to  the  following  conditions: 

1.  The  product  Benlate  50  Percent 
Wettable  Powder  (EPA  Registration  No. 
352-354)  will  be  used. 

2.  Benlate  wiU  be  applied  at  a 
maximum  rate  of  8  ounces  formulation 
(4  oimces  benomyl  active  ingredient)  in 
sufficient  water  to  treat  100  pounds  of 
seed. 

3.  Each  seed  lot  may  receive  no  more 
than  a  single  application  of  benomyl. 
Benomyl  may  be  used  in  combination 
with  Arsan  or  Captan  products,  which 
are  registered  for  use  as  crucifer  seed 
treatments,  providing  such  combinations 
are  not  prohibited  by  the  various 
product  labels. 

4.  Application  of  benomyl  will  be 
restricted  to  seeds  on  whi^  infestations 
have  been  confirmed  or  to  seeds  fixim 
areas  where  Phoma  Ungam  is  known  to 
be  present 

5.  A  maximum  of  56,000  pounds  of 
seeds  may  be  treated. 

6.  Treated  seeds  will  not  be  used  for 
food,  feed,  or  any  other  use  except 
planting,  and  aU  shipments  of  seed  must 
be  so  labeled. 

7.  Residues  of  benomyl,  in  the  raw 
agricultural  commodities,  which  result 
from  treatment  of  the  seeds  are  not 
likely  to  exceed  0.2  ppm  in  cabbage  and 
cauliflower  and  0.4  ppm  in  broccoli  and 
Brussels  sprouts.  Cabbage,  cauliflower, 
broccoli,  and  Brussels  sprouts  with 
residue  levels  not  exceeding  these  levels 
may  be  shipped  in  interstate  commerce. 
The  Food  and  Drug  Administration,  U.S. 
Department  of  Health  and  Human 
Services,  has  been  advised  of  this 
action. 

8.  Only  seeds  intended  for  commercial 
planting  may  be  treated  with  benomyl. 
Benomyl-treated  seeds  will  be  clearly 
labeled  as  such. 

9.  The  EPA  has  determined  that 
benomyl  causes  birth  defects  and 
reduced  sperm  production  in  laboratory 
animals,  ^posure  to  benomyl  during 
pregnancy  should  be  avoided.  Exposure 
to  benomyl  might  cause  a  depressed 
sperm  count.  In  case  of  accidental  spills 
or  other  unusual  exposure,  work  must 
cease  immediately  and  directions  for 
contact  with  benomyl  must  be  followed. 

10.  The  Applicant  is  responsible  for 
insuring  that  the  restrictions  of  this 
specific  exemption  are  met,  and  must 
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submit  a  report  summarizing  the  results 
of  this  program  by  December  31, 1981. 

11.  M  applicable  directions, 
restrictions,  and  precautions  on  the 
*EPA-registered  label  must  be  followed. 

12.  The  EPA  shall  be  immediately 
informed  of  any  adverse  effects 
resulting  from  the  use  of  benomyl  in 
connection  with  this  exemption. 

13.  All  applications  will  be  made  by, 
or  under  the  direct  supervision  of.  State- 
certified  applicators.  Applicators  must 
wear  dust  masks  when  treating  crucifer 
seeds  with  benomyl. 

(Sec.  18  as  amended  92  Stat.  819;  (7  U.S.C. 
136)1 

Dated:  January  9, 1981. 

Edwin  L.  Johnson, 

Deputy  Assistant  Administrator  for  Pesticide 
Programs. 

[FR  Doc.  Bl-2028  Filed  l-lS-81;  8:46  am) 

BIUJNO  CODE  6S60-32-M 


[OPP-180552;  PH-FRL  1731-3] 

California;  Issuance  of  Specific 
Exemption  for  Fenvalerate  on 
Tomatoes 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  EPA  has  granted  a  specific 
exemption  to  the  California  Department 
of  Food  and  Agriculture  (hereafier 
referred  to  as  Ae  “Applicant")  to  use 
fenvalerate  (Pydrin)  on  a  maximum  of 
3,800  acres  of  tomatoes  in  Fresno,  San 
Diego,  and  Tulare  Coimties  in  California 
to  control  the  tomato  pinworm.  The 
applicant  had  previously  availed  itself 
of  a  crisis  exemption  for  this  purpose. 
The  specific  exemption  is  issued  under 
the  Federal  Insecticide.  Fungicide,  and 
Rodenticide  Act. 

DATE:  The  specific  exemption  expires  on 
January  15, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 

Libby  Welch,  Registration  Division  (TS- 
767),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  Rm. 
E-124, 401  M  St.  SW.,  Washington,  D.C. 
20460  (202^26-0223). 

SUPPLEMENTARY  INFORMATION:  On 
August  29, 1980,  the  Applicant  initiated 
a  crisis  exemption  for  the  use  of  Pydrin 
(EPA  Reg.  No.  201-401),  for  control  of 
the  tomato  pinworm  on  fresh  market 
tomatoes  in  San  Diego  County,  and  so 
notified  the  Administrator.  The 
Applicant  submitted  a  request  for  a 
continuation  of  that  program  and  later 
requested  that  the  specific  exemption  be 
amended  to  include  Fresno  and  Tulare 
Counties  also. 

According  to  the  Applicant,  a  very 
heavy  population  of  pinworms  emerged 


in  these  counties  this  season  as  a  result 
of  a  very  wet  and  warm  winter.  Growers 
could  not  get  into  the  wet  fields  last  year 
to  disk  imder  the  old  tomato  plants 
which  contained  overwintering 
pinworms.  Many  of  the  overwintering 
pinworms  survived  and  emerged  this 
season.  Although  the  pest  is  a  problem 
to  a  small  degree  every  year,  this  year  is 
proving  to  be  a  very  severe  pinworm 
year,  according  to  die  Applicant. 

Damage  is  caused  by  the  pinworm’s 
holes  and  secondary  bacteria  and  fungi 
infections.  Tomatoes  with  excessive 
pinworm  damage  do  not  meet  the 
quality  standards  established  by  the 
California  Administrative  Code  and  are 
not  marketable.  The  Applicant  estimates 
that  without  the  use  of  fenvalerate  to 
control  this  pest,  tomato  growers  face  a 
potential  loss  of  $5  million. 

The  Applicant  proposed  to  make  10 
applications  of  the  active  ingredient 
(a.i.)  fenvalerate  (cyano(3- 
phenox3rphenyl)methyl-4-chloro-alpha- 
(l-methylethyl)benzeneacetate)  on  fresh 
market  tomatoes  using  groimd  and  air 
equipment. 

The  Applicant  indicates  that  none  of 
the  registered  alternatives  are 
controlling  this  pest.  Light  infestations  of 
pinworm  can  be  controlled  with  at  least 
four  applications  of  either  methomyl  or 
azinphosmethyl;  heavy  inyestations 
cannot  be  controlled.  In  addition,  the 
Applicant  states,  several  applications  of 
methomyl  lead  to  a  secondary  outbreak 
of  the  vegetables  leafminer  which  then 
requires  applications  of  oxamyl  for 
control  of  this  pest  Also, 
azinphosmethyl  requires  a  14-day 
preharvest  intei^val  which  is  not 
practical  in  Fresno,  San  Diego,  and 
Tulare  Counties  where  tomatoes  are. 
harvested  every  1  to  3  days. 

According  to  the  Applicant  the  other 
alternatives,  parathion,  methyl 
parathion,  toxaphene,  endosulfan, 
cryolite,  carbaryl,  and  pyrethrin  have 
been  ineffective  for  years  and  are  no 
longer  recommended  for  this  use.  A 
temporary  tolerance  for  fenvalerate  in 
or  on  fresh  market  tomatoes  at  1  part 
per  million  (ppm)  is  currently  in  effect. 
Residues  of  fenvalerate  from  the 
proposed  use  should  not  exceed  1  ppm 
in  or  on  fresh  market  tomatoes.  This 
level  has  been  judged  adequate  to 
protect  the  public  health.  ^A  has 
determined  that  the  proposed  use  should 
not  pose  an  unreasonable  hazard  to  the 
environment. 

After  reviewing  the  application  and 
other  available  indormation,  EPA  has 
determined  that  the  criteria  for  an 
exemption  have  been  met.  Accordingly, 
the  Applicant  has  been  granted  a 
specific  exemption  to  use  the  pesticide 
noted  above  until  January  15, 1981,  to 


the  extent  and  in  the  manner  set  forth  in  • 
the  application.  The  specific  exemption 
is  also  subject  to  the  following 
conditions: 

1.  The  product  Pydrin  2.4  E.C., 
manufactured  by  Shell  Chemical  Co., 
may  be  used. 

2.  A  total  of  not  more  than  3,800  acres 
of  tomatoes  may  be  treated. 

3.  A  maximum  of  7,700  pounds  of  a.i. 
may  be  applied  at  a  maximum  rate  of  0.1 
to  0.2  poimd  a.i.  per  acre. 

4.  A  maximum  of  10  applications  are 
authorized. 

5.  A  2-day  preharvest  interval  is 
imposed. 

6.  All  applications  must  be  made  by 
State-certified  applicators  or  persons 
under  their  direct  supervision. 

7.  Treated  acreage  may  not  be  planted 
to  root  crops  for  12  monAs  after  the  last 
application.  Treated  acreage  may  not  be 
planted  to  any  other  crop  for  60  days 
after  the  last  application. 

8.  Fenvalerate  will  be  applied  by 
ground  equipment  in  a  minimum  spray 
volume  of  20  gallons  of  water  per  acre  or 
by  air  in  a  minimum  spray  volume  of  5 
gallons  of  water  per  acre. 

9. ' Fenvalerate  may  be  applied  to 
fields  only  when  fields  are  to  be 
harvested  ivithin  14  days  and  a  State 
entomologist  has  determined  that  (a)  a 
major  infestation  of  pinworms  exists;  (b) 
registered  pesticide  are  not  controlling 
the  pest;  and  (c)  significant  economic 
losses  to  fresh  market  tomatoes  will 
occur. 

10.  It  is  recommended  that  fenvalerate 
not  be  applied  any  closer  to  fish-bearing 
freshwaters  than  200  feet  by  ground  and 
750  feet  by  air  at  the  0.1  pound  a.i.  rate, 
and  300  feet  by  ground  and  1,250  feet  by 
air  at  the  0.2  pound  a.i.  rate. 

Applications  closer  than  these  may 
result  in  fish  and/or  other  aquatic 
organism  kills. 

11.  Participants  are  to  be  notified  of 
their  obligation  to  report  any  adverse 
effects  on  nontarget  organisms  arising 
from  the  use  of  Pydrin.  The  EPA  shall  be 
immediately  informed  of  any  adverse 
effects  resulting  frvm  the  proposed  use. 

12.  Precautions  must  be  taken  to  avoid 
or  minimize  spray  drift  to  nontarget 
areas.  It  is  recommended  that  pesticide 
application  be  made  when  wind  speeds 
are  between  2  and  5  miles  per  hour.  No 
pesticide  applications  are  to  be  made 
when  wind  speed  exceeds  10  miles  per 
hour. 

13.  Pydrin  is  highly  toxic  to  bees 
exposed  to  direct  treatment  or  to 
residues  on  crops  or  weeds.  It  may  not 
be  applied  or  aUowed  to  drift  to  weeds 
or  crops  in  bloom  if  bees  are  actively 
visiting  the  treatment  area.  Protective 
information  may  be  obtained  from  the 
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State  Cooperative  Agricultural 
Extension  Service. 

14.  Fenvalerate  is  extremely  toxic  to 
Hsh  and  aquatic  invertebrates.  It  may 
not  be  applied  directly  to  any  body  of 
water  and  drift  reduction  precautions 
must  be  observed.  It  may  not  be  applied 
where  excessive  runoff  is  likely  to  occur. 
Care  must  be  taken  to  prevent 
contamination  of  water  by  the  cleaning 
of  equipment  or  disposing  of  waste  or 
excess  pesticides. 

15.  Fresh  market  tomatoes  with 
residues  of  fenvalerate  not  exceeding  1 
ppm  may  enter  interstate  commerce. 

The  Food  and  Drug  Administration,  U.S. 
Department  of  Health  and  Human 
Services,  has  been  advised  of  this 
action. 

16.  Treated  tomatoes  may  not  be  used 
for  animal  feed,  byproducts,  or 
processing. 

17.  All  applicable  directions, 
restrictions,  and  precautions  on  the 
EPA-registered  product  label  must  be 
followed. 

IR.  The  Applicant  is  responsible  for 
assuring  that  all  of  the  provisions  of  this 
specific  exemption  are  met  and  must 
submit  a  final  report  summarizing  the 
results  of  this  program  by  June  30, 1981. 

(Sec.  18  as  amended  92  Stat.  819;  (7  U.S.C. 
136)) 

Dated:  January  13, 1981. 

Edwin  L.  Johnson, 

Deputy  Assistant  Administrator  for  Pesticide 
Programs. 

[FR  Doc.  81-2016  Filed  l-lS-81;  a-45  am] 

BILLING  CODE  6SaO-32-M 


[PF-212;  PH-FRL  1731-6] 

Certain  Pesticide  Chemicals;  Filing  of 
Pesticide  Petitions 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  announces  that 
certain  companies  have  Hied  pesticide 
petitions  with  the  EPA  proposing  that 
tolerances  be  established  for  certain 
pesticide  chemicals  in  or  on  certain  raw 
agricultural  commodities. 

ADDRESS:  Written  comments  to  the 
product  manager  given  in  each  petition 
at  the  address  below:  Registration 
Division  (TS-767),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.  SW.,  Washington, 
D.C.  20460. 

Written  comments  may  be  submitted 
while  a  petition  is  pending  before  the 
agency.  The  comments  are  to  be 
identified  by  the  document  control 
number  “[PF-212]”  and  the  specific 
petition  number.  All  written  comments 


filed  pursuant  to  this  notice  will  be 
available  for  public  inspection  in  the 
product  manager’s  office  from  8:00  a.m. 
to  4:00  p.m.,  Monday  through  Friday, 
excluding  legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
'The  product  manager  given  in  each 
specific  petition  at  the  telephone  number 
cited. 

SUPPLEMENTARY  INFORMATION:  EPA 

gives  notice  that  the  following  pesticide 
petitions  have  been  submitted  to  the 
agency  ta  establish  tolerances  for 
certain  pesticide  chemicals  in  or  on 
certain  raw  agricultural  commodities  in 
accordance  with  the  Federal  Food,  Drug, 
and  Cosmetic  Act.  The  analytical 
method  for  determining  residues,  where 
required,  is  given  in  each  specific 
petition. 

PP 1F2447.  Monsanto  Co.,  1101 17th 
St.,  W’ashington,  D.C.  20036,  proposes  to 
amend  40  CFR  180.249  by  establishing 
tolerances  for  the  combined  residues  of 
the  herbicide  alachlor  (2-cbloro-2',6'- 
diethyl-N-(methoxyethyl)acetanilide) 
and  its  metabolities  (calculated  as 
alachlor)  in  or  on  the  raw  agricultural 
commodity  sunflower  seed  at  0.5  part 
per  million  (ppm).  'The  proposed 
analytical  method  for  determining 
residues  is  gas  chromatography  with  a 
nitrogen  specific  detector.  (PM  25, 
Robert  J.  Taylor,  Rm.  E-359,  202-755- 
2196.) 

PP  1F2449.  Chevron  Chemical  Co.,  940 
Hensley  St.,  Richmond,  CA  94804, 
proposes  to  amend  180.108  by 
establishing  a  tolerance  for  the 
combined  residues  of  the  insecticide 
acephate  (O-S-dimethyl 
acetylphosphoramidothioate)  and  its 
cholinesterase-inhibiting  metabolite 
0,5-dimethyl  phosphoramidothioate  in 
or  on  the  raw  agricultural  commodity 
grass  (pasture  and  range)  at  3.0  ppm. 
The  proposed  analytical  method  for 
determining  residues  is  a  gas 
chromatographic  procedure  utilizing  a 
thermionic  detector.  (PM  18,  William  H. 
Miller,  Rm.  E-343,  202-426-9458.) 

(Sec.  408(d)(1),  68  Stat.  512.  (7  U.S.C.  135)) 

Dated:  January  13, 1981. 

Douglas  D.  Campt, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

(FR  Doc.  81-2019  Filed  1-19-81;  8:45  am] 

BILUNG  CODE  6560-32-M 


[OPP-ia0541:  PH-4tL  1732-6] 

Connecticut;  Issuance  of  Specific 
Exemption  for  Mesurol  on  Grapes 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


SUMMARY:  EPA  granted  a  specific 
exemption  to  the  Connecticut 
Department  of  Environmental  Protection 
(hereafter  referred  to  as  the 
“Applicant”)  to  use  Mesurol  to  control 
depredating  birds  on  approximately  45 
acres  of  grapes  in  Connecticut  The 
specific  exemption  was  issued  under  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act. 

date:  The  specific  exemption  expired  on 
November  15, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Gross,  Registration  Division 
(TS-767),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  Rm. 
E-124,  401  M  St  SW.,  Washington.  D.C. 
20460,  (202-426-0223). 

SUPPLEMENTARY  INFORMATION: 

According  to  the  Applicant  birds  can 
seriously  reduce  the  crop  of  marketable 
grapes.  The  amount  of  injury  varies  fiom 
year  to  year,  reflecting  bird  populations 
and  availabihty  of  alternative  food 
sources.  Grapes  are  generally  harvested 
after  other  berry  crops  and  thus  can 
become  a  major  food  source  for  birds. 
Grapes  are  subject  to  feeding  at  all 
times  after  the  &uit  has  begun  to  ripen. 

There  are  currently  no  pesticides 
registered  for  bird  control  in  grapes. 
There  are  two  types  of  alternative 
control  available:  (a)  scare  devices,  and 
(b)  exclusion  devices.  According  to  the 
Applicant  scare  devices  do  not  prevent, 
but  only  reduce,  feeding  injury;  some 
birds  quickly  adapt  to  diese  devices, 
while  residents  nearby  are  extremely 
discomforted.  The  Applicant  claimed 
that  exclusion  devices  are  prohibitively 
expensive.  Mesurol  is  currently 
registered  as  a  bird  repellent  on 
cherries. 

The  Applicant  proposed  to  apply  2.67 
poimds  of  Mesurol.  which  contains  the 
active  ingredient  (a.i.)  3,5-dimethyl-4- 
(methylthio)  phenyl  methylcarbamate, 
per  acre  up  with  to  three  applications. 
The  Applicant  anticipated  that  grape 
growers  in  Connecticut  could  lose  from 
$750  to  $1,600  per  acre,  depending  on 
grape  variety  and  expected  yield,  if 
Mesurol  were  not  available. 

EPA  has  determined  that  residues  of 
the  a.i.  and  its  cholinesterase-inhibiting 
metabolites  would  not  exceed  10  parts 
per  million  (ppm)  in  or  on  grapes,  20 
ppm  in  or  on  raisins,  and  50  ppm  in  or 
on  grape  pomace  and  raisin  waste,  fit>m 
the  proposed  use.  These  residue  levels 
have  been  judged  adequate  by  EPA  to 
protect  the  public  health.  EPA  has  also 
determined  that  the  proposed  use  should 
not  present  an  undue  hazard  to  the 
environment. 

After  reviewing  the  application  and 
other  available  information,  EPA 
determined  that  the  criteria  for  an 
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exemption  had  been  met.  Accordingly, 
the  Applicant  was  granted  a  specific 
exemption  to  use  the  pesticide  noted 
above  until  November  15, 1980,  to  the 
extent  and  in  the  manner  set  forth  in  the 
application.  The  specific  exemption  was 
also  subject  to  the  following  conditions; 

1.  The  product  Mesurol  75  percent  WP 
insecticide-bird  repellent,  EPA  Reg.  No. 
3125-288,  might  be  used.  An 
unregistered  label  used  in  this 
connection  was  required  to  contain  the 
identical,  applicable  precautions  and 
restrictions  which  appeared  on  the  ^ 
registered  label. 

2.  Mesurol  was  to  be  applied  by 
ground  equipment  at  a  rate  of  2.67 
pounds  (2.0  pounds  a.i.]  per  acre.  No 
more  th€in  three  applications  were  to  be 
made  per  season. 

3.  A  7-day  preharvest  interval  was 
imposed. 

4.  A  total  of  360  pounds  of  Mesurol  75 
percent  WP  were  authorized  to  treat  up 
to  45  acres  of  grapes. 

5.  Mesurol  is  toxic  to  fish  and  other 
aquatic  organisms.  It  was  not  to  be 
applied  directly  to  any  body  of  water, 
and  drift  precautions  were  to  be 
observed.  It  was  not  to  be  applied  where 
excessive  runoff  was  likely  to  occur. 
Water  was  not  to  be  contaminated  by 
cleaning  of  equipment  or  disposal  of 
wastes  or  excess  pesticide. 

6.  Mesurol  is  highly  toxic  to  bees 
exposed  to  direct  treatment  or  residues 
on  crops  or  blooming  weeds.  It  was  not 
to  be  applied  or  allowed  to  drift  to  crops 
or  weeds  when  bees  were  actively 
visiting  the  area. 

7.  All  applicable  precautions, 
restrictions,  and  directions  on  the 
registered  label  were  to  be  followed. 

8.  Residues  of  the  a.i.  and  its 
cholinesterase-inhibiting  metabolites  not 
exceeding  the  following  levels  may  enter 
into  interstate  commerce:  grapes — 10 
ppm;  raisins — ^20  ppm;  raisin  waste — ^50 
ppm;  grape  pomace — 50  ppm.  The  Food 
and  Drug  Administration,  U.S. 
Department  of  Health  and  Human 
Services,  was  advised  of  this  action. 

9.  The  Applicant  was  responsible  for 
ensuring  that  all  of  the  provisions  of  this 
specific  exemption  were  met  and  must 
submit  a  final  report  summarizing  the 
results  of  this  program  by  April  1, 1981. 

(Sec.  18  as  amended  92  Stat.  819;  (7  U.S.C. 
138)) 

Dated:  January  9, 1981. 

Edwin  L.  Johnson, 

Deputy  Assistant  Administrator  for  Pesticide 
Programs. 

[FR  Doc.  Sl-2026  Filed  l-lS-81;  8:4S  am) 

BiUJNG  CODE  6560-32-M 


[OPP-30194;  PH-FRL  1731-8] 

Dow  Chemical  Co.;  Application  To 
Register  Pesticide  Product  Containing 
a  New  Active  Ingredient 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

summary:  Dow  Chemical  Co.,  has 
submitted  an  application  to  register  the 
pesticide  product  LONTREL  205 
HERBICIDE,  which  contains  the  active 
ingredient  2,4-dichlorophenoxyacetic 
acid  as  alkanolamine  (salts  of  the 
ethanol  and  isopropanol  series)  at  32.2 
percent  and  3,6-dichloro-2- 
pyTidinecarboxylic  acid  as 
alkanolamine  (salts  of  the  ethanol  and 
isopropanol  series)  at  8.5  percent.  The 
latter  has  not  been  included  in  any 
previously  registered  pesticide  product. 
date:  Written  conunents  must  be 
received  on  or  before  February  20, 1981. 
address:  Written  comments  to:  Richard 
F.  Moimtfort,  Product  Manager  (PM)  23, 
Registration  Division  (TS-767),  Office  of 
Pesticide  Programs,  Rm.  E-351, 401  M  St 
SW.,  Washington,  D.C.  20460. 

FOR  FURTHER  INFORMATION  CONTACT. 
Richard  F.  Mountfort  (202-755-1397). 
SUPPLEMENTARY  INFORMATION:  Dow 
Chemical,  USA,  Agricultural  Products 
Dept.,  P.O.  Box  1706,  Midland,  MI  48640, 
has  submitted  an  application  to  register 
the  herbicide  product  LONTREL  205 
HERBICIDE  (EPA  File  Symbol  464-LAQ) 
containing  the  active  ingredient  2,4- 
dichlorophenoxyacetic  acid  as 
alkanolamine  (salts  of  the  ethanol  and 
isopropanol  series)  at  32.2  percent  and 
3,6-dichloro-2-pyridinecarboxylic  acid 
as  alkanolamine  (salts  of  the  ethanol 
and  isopropanol  series)  at  8.5  percent 
The  proposed  classification  is  for 
general  use. 

The  application  is  made  pursuant  to 
the  provisions  of  the  Federal  insecticide. 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
as  amended  (92  Stat.  819;  7  U.S.C.  136) 
and  the  regulations  thereunder  (40  CFR 
162.6).  Notice  of  receipt  of  this 
application  does  not  indicate  a  decision 
by  the  agency  on  the  application. 
Interested  persons  are  invited  to  submit 
written  comments  on  the  application 
referred  to  in  this  notice. 

Notice  of  approval  or  denial  of  this 
application  will  be  announced  in  the 
Federal  Register.  Except  for  such 
material  protected  by  section  10  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA)  as  amended 
(92  Stat.  819;  7  U.S.C.  136)  and  the 
regulations  thereunder  (40  CFR  162.6), 
the  test  data  and  other  scientific 
information  deemed  relevant  to  the 
registration  decision  may  be  made 


available  after  approval  under  the 
provisions  of  the  Freedom  of 
Information  Act.  The  procedure  for 
requesting  such  data  will  be  given  in  the 
Federal  Register  if  an  application  is 
approved. 

(Sec.  3(c),  86  Stat.  972;  (7  U.S.C.  136a)) 

Dated:  January  13, 1981. 

Douglas  D.  Campt, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

[FR  Doc.  81-2021  Filed  1-19-81;  6:45  am] 

BIUJNG  CODE  6S60-32-M 


[OPTS— 62011;  TSH  FRL  1681-3] 

Fully  Haiogenated 
Chlorofiuorocarbons;  Denial  of 
Exemption  for  the  Propellant  Use  of 
Chlorofiuorocarbons  in  Spray 
Adhesives 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  EPA  is  denying  a  request  for 
an  essential  use  exemption  to  the 
chlorofluorocarbon  (CFC)  rule  for  the 
use  of  CFCs  in  spray  adhesives. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  B.  Ritch,  Jr.,  Director,  Industry 
Assistance  Office,  Office  of  Toxic 
Substances,  (TS-799),  Environmental 
Protection  Agency,  401 M  St.,  SW, 
Washington,  D.C.  20460,  Toll  Free  (800- 
424-9065),  In  Washington,  DC:  (554- 
1404). 

SUPPLEMENTARY  INFORMATION:  The 

Environmental  Protection  Agency  (EPA) 
promulgated  a  rule  under  40  CFR  Part 
762,  which  prohibited  almost  all 
manufacturing,  processing,  and 
distribution  in  commerce  of  fully 
haiogenated  chlorofluoroalkanes 
(hereinafter  referred  to  as 
chlorofiuorocarbons)  for  aerosol 
propellant  uses,  published  in  the  Federal 
Register  of  March  17, 1978  (43  FR  11318). 
The  Agency  granted  exemptions  for 
aerosol  propellant  uses  which  were 
determined  to  be  essential. 

The  manufacturer  of  “Tax  Wax  Spray 
Adhesive,”  an  aerosol  propellant  used  in 
the  graphic  arts  industry,  has  petitioned 
EPA  to  grant  an  essential  use  exemption 
for  his  product.  The  manufacturer 
contends  that  the  product  is  a  unique 
spray  wax  adhesive  used  in  the  graphic 
arts  and  further  contends  he  cannot 
produce  the  spray  wax  without  CFCs. 
Because  hot  wax  is  used  in  the 
formulation  of  “Tax  Wax,”  a 
nonflammable  proellant  must  be  used; 
the  manufacturer  has  not  been  able  to 
adapt  his  formulation  to  any  propellant 
besides  chlorofiuorocarbons. 
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The  process  EPA  uses  in  evaluating 
applications  for  essential  use 
exemptions  is  described  in  “Essential 
Use  Determinations — Revised",  a 
support  document  to  the  March  17, 1978 
rule.  In  making  these  determinations, 

EPA  considers  the  availability  or 
nonavailability  of  substitutes,  the 
possibility  of  severe  economic  hardship 
if  the  use  of  CFG  is  not  allowed,  and  the 
health  and  environmental  consequences 
of  use  of  another  product  in  place  of 
CFCs.  Decisions  to  grant  or  deny 
exemptions  are  based  on  all  these 
criteria.  In  particular,  the  nonavailability 
of  an  alternative  by  itself  does  not 
qualify  a  product  for  an  essential  use 
exemption. 

There  are  a  number  of  aerosol  spray 
adhesives  and  nonaerosol  wax  coaters 
currently  on  the  market.  Although  these 
adhesives  may  not  be  perfect  substitutes 
for  “Tax  Wax,"  EPA  cannot  grant  an 
exemption  on  that  basis.  For  EPA  to 
grant  an  essential  use  exemption  in  this 
case,  removal  of  the  product  would  have 
to  result  in  adverse  economic, 
environmental  or  human  health  impacts. 
However,  there  is  no  evidence  that 
adverse  impacts  are  occurring  or  that 
they  will  occur  if  the  product  remains  off 
the  market. 

For  the  above  reasons,  the  request  is 
denied. 

Dated:  January  12, 1981. 

Douglas  M.  Costle, 

Administrator. 

IFR  Doe.  81-2031  Filed  1-18.81;  8:45  an] 

BILLING  CODE  6580-31-M 


[OPTS-62Q12;  TSH-FRL  1681-4] 

FuHy  Haiogenated 
Chlorofluorocarbons;  Denial  of 
Exemption  for  Use  of 
Chlorofluorocarbons  in  Aerosol 
Sprays  To  Produce  Smoke  or  Fog 

agency:  Environmental  Protection 
Agency,  (EPA). 
action:  Notice. 


summary:  EPA  is  denying  a  request  for 
an  essential  use  exemption  to  the 
chlorofluorocarbon  (CFG)  rule  for  the 
use  of  GFGs  in  aerosol  sprays  to 
produce  smoke  or  fog. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  B.  Ritch,  Jr.,  Director.  Industry 
Assistance  Office.  Office  of  Toxic 
Substances,  (TS-799),  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  D.G.  20460,  Toll  Free  (800- 
424-9065),  In  Washington.  D.G.:  (554- 
1404). 

SUPPLEMENTARY  INFORMATION:  The 

Enviromnental  Protection  Agency  (EPA) 
promulgated  a  rule,  under  40  GFR  Part 


762,  which  prohibited  almost  all 
manufacturing,  processing,  and 
distribution  in  commerce  of  fully 
haiogenated  chlorofluoroalkanes 
(hereinafter  referred  to  as 
chlorofluorocarbons)  for  aerosol 
propellant  uses,  published  in  the  Federal 
Register  of  March  17. 1978  (40  GFR  762; 

43  FR 11318).  The  Agency  granted 
exemptions  for  aerosol  propellant  uses 
which  were  determined  to  be  essential 

The  distributor  of  “Fog  Juice",  an 
aerosol  propellant  used  to  generate  fog 
for  theatrical  productions,  has  petitioned 
EPA  to  grant  an  essential  use  exemption 
for  this  use.  EPA  previously  considered 
this  use  before  publishing  the  final  rule 
and  determined  that  the  use  was  not 
essential.  EPA  had  deiued  this  request 
on  the  basis  that  removal  of  this  product 
without  replacement  by  an  alternative 
would  have  no  known  adverse  impacts 
on  environmental  quality,  human  health, 
and  safety.  Also,  ^A  believed  that  an 
acceptable  carbon  dioxide-propelled 
product  could  be  developed  and  that  the 
economic  impact  of  substitution  of 
another  product  would  be  slight.  (See 
“Essential  Use  Determinations — 
Revised",  p.  G-9.)  After  reevaluation, 
the  Agency  still  considers  the  use  to  be 
nonessential. 

“Fog  Juice"  is  a  mixture  of 
chlorofluorocarbon  aerosol  propellant 
and  mineral  oil.  The  aerosol  can  is 
connected  to  a  machine  containing  a  hot 
plate.  The  mineral  oil  is  propelled  into 
the  hot  plate  where  it  is  vaporized  and 
becomes  smoke.  The  equipment  can  be 
operated  by  remote  control. 

Gompanies  supporting  the  exemption 
request  contend  that  the  theatrical 
industry  needs  the  fog  machine  for  their 
special  effects,  that  the  industry  would 
sustain  sizable  costs  in  set  redesign  if 
they  could  not  use  the  fog  machines,  and 
that  the  available  alternatives  are  not 
adequate  substitutes.  The  fog  machine 
has  the  unique  characteristics  of  being 
portable,  capable  of  being  operated  by 
remote  control,  and  capable  of 
dissipating  a  fine  mist  that  rises  quickly. 

The  two  available  alternatives,  the 
"Mole-Richardson"  machine  and  dry  ice, 
are  either  expensive  and  nonportable  in 
the  former  instance,  or  create  a  difierent 
low  level  fog  effect  unlike  that  achieved 
with  the  fog  machine  in  the  latter 
instance.  A  third  alternative  which  was 
cited  in  EPA's  “Essential  Use 
Determinations — ^Revised"  was  that  of  a 
carbon  dioxide-propelled  product. 
However,  the  aerosol  filler  of  “Fog 
Juice"  was  unable  to  pressurize  the  Fog 
Juice  aerosol  product  with  carbon 
dioxide. 

Because  the  development  of  the 
carbon  dioxide  substitute  did  not  occur 
as  EPA  thought,  the  company  requested 


that  EPA  reconsider  this  request  on  the 
basis  of  the  essential  use  criteria 
defined  in  the  “Essential  Use 
Determinations — ^Revised,”  the  support 
document  to  the  March  17, 1978  rule. 

The  review  process  described  in  this 
document  is  as  follows.  EPA  first 
considers  whether  or  not  an  alternative 
propellant  or  nonaerosol  product  is 
available.  If  an  alternative  propellant  is 
available,  the  use  is  determined  to  be 
nonessential.  If  an  adequate  alternative 
product  is  not  available,  which  the 
company  requesting  the  exemption 
contends  in  the  instance,  EPA  then  asks 
whether  the  environmental/health  and 
economic  impacts  of  its  removal  are 
acceptable.  If  they  are,  the  use  is 
determined  to  be  nonessential.  It  is 
important  to  note  that  the  absence  of  an 
available  alternative  does  not  alone 
qualify  a  product  for  an  essential  use 
exemption. 

Although  the  carbon  dioxide- 
propelled  substitute  could  not  be 
developed,  alternative  products  do  exist 
These  may  not  be  perfect  substitutes. 
However,  even  if  no  substitute  existed, 
EPA  would  grant  the  exemption  only  if 
the  health,  environmental  and  economic 
impacts  of  its  removal  were 
unacceptable.  EPA  indicated  in  denying 
the  original  request  that  use  of 
substitute  products  would  have  no 
known  impacts  on  environmental 
quality,  human  health  and  safety.  No 
new  evidence  has  been  presented  that 
would  lead  EPA  to  revise  this 
conclusion.  In  addition,  since  fog  scenes 
are  used  infiequently  in  theater 
productions,  there  is  no  reason  to 
believe  that  the  economic  impact  of  set 
redesign  will  result  in  significant  overall 
injury  to  these  productions. 

For  the  above  reasons,  the  request  is 
denied. 

Dated:  January  12, 1981. 

Dou^as  M.  Costle, 

Administrator. 

[FR  Doc.  81-2029  Piled  1-19-81;  8i46  am] 

BILLING  CODE  SSSO-SI-M 


[OPP-180550;  PH  FRL  1732-7] 

Idaho  and  Oregon;  Issuance  of 
Specific  Exemptions  for  Napropamide 
on  Mint 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  EPA  has  granted  specific 
exemptions  to  the  Idaho  and  Oregon 
Departments  of  Agriculture  (hereafter 
referred  to  as  “Idaho,"  “Oregon,”  or  the 
"Applicants")  to  use  napropamide  on  up 
to  10,000  acres  of  mint  in  Idaho  and 
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3,000  acres  of  mint  in  Oregon.  The 
specific  exemptions  are  issued  under  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act. 

date:  The  specific  exemptions  expire  on 
March  1, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 

Libby  Welch,  Registration  Division  (TS- 
767),  Office  of  Pesticide  Programs, 
Enviromnental  Protection  Agency,  401  M 
St.,  SW.,  Rm.  E-124,  Washington,  D.C. 
20460  (202-426-0223). 

SUPPLEMENTARY  INFORMATION: 

According  to  the  Applicants,  annual 
grasses  are  serious  weed  pests  in  mint. 
Weed  competition  during  the  growing 
season  reduces  yields  emd  the  quaUty  of 
the  oil  and  affects  recovery  of  the  mint 
after  harvest  to  the  extent  that  the  crop 
is  weakened.  This  results  in  winter  kill 
and  poor  stands  of  mint  the  succeeding 
year.  The  Applicants  state  that 
populations  of  annual  grasses  increased 
dramatically  in  1979.  The  Applicants 
claim  that  currently  registered 
herbicides  either  provide  inadequate 
control  or  are  phytotoxic  to  the  furrow- 
irrigated  mint  grown  in  these  areas. 

Data  indicate  that  napropamide  would 
be  an  effective  alternative  for  control  of 
annual  grasses  in  mint. 

Idaho  estimates  that  uncontrolled 
annual  grass  infestations  could  result  in 
a  loss  of  $1  million  to  Idaho  mint 
growers  and  Oregon  estimates  losses  of 
from  $300,000  to  $1.5  million  without  the 
use  of  napropamide. 

The  Applicant  plans  to  make  a  single 
application  of  Devrinol  50-WP 
(napropamide)  using  groimd  equipment. 
40,000  lbs.  active  ingredient  (a.i.)  in  20  to 
100  gallons  of  water  per  acre  will  be 
used  to  treat  approximately  10,000  acres 
of  furow-(rill)  irrigated  mint  in  Idaho 
and  12,000  lbs.  a.i.  to  treat  3,000  acres  of 
furrow-irrigated  mint  in  Malheur 
County,  Oregon. 

EPA  has  determined  that  residues  of 
napropamide  (N,N-diethyl-2-(l- 
naphthalenyloxy)propionamide)  from 
the  proposed  use  are  not  expected  to 
exceed  0.1  part  per  million  (ppm)  in  the 
fresh  mint  hay,  oil,  and  spent  mint  hay. 
This  residue  level  has  been  judged 
adequate  to  protect  the  pubUc  health. 
While  EPA  is  unable  to  evaluate  the 
hazard  to  applicators  because  of 
existing  data  gaps,  it  has  been 
determined  that  there  will  be  negligible 
incremental  risk  associated  with  this 
specific  exemption  since:  (1)  Devrinol 
50-WP  has  been  registered  for  a  number 
of  years  for  use  on  citrus,  nuts,  pome 
fruits,  small  fruits,  stone  fruits, 
vegetables,  and  tobacco  without 
development  of  any  known  applicator 
hazards;  (2)  most  registered  uses  involve 
the  same  rates  and  mixing  and 


application  technique  as  recommended 
in  this  requested  use  on  mint;  (3)  the, 
product  is  not  restricted;  and  (4) 
treatment  of  the  requested  acreage  will 
result  in  negligible  applicator  exposure 
when  compared  to  the  acreage  planted 
to  crops  for  which  Devrinol  50-WP  is 
registered.  The  proposed  use  should  not 
pose  an  unreasonable  hazard  to  the 
environment. 

After  reviewing  the  applications  and 
other  available  information,  EPA  has 
determined  that  the  criteria  for 
exemptions  have  been  met.  Accordingly, 
the  Applicants  have  been  granted 
specific  exemptions  to  use  the  pesticide 
noted  above  until  March  1, 1981,  to  the 
extent  and  in  the  maimer  set  forth  in  the 
applications.  The  specific  exemptions 
are  also  subject  to  the  following 
conditions: 

1.  Use  of  the  product  Devrinol  50-WP, 
EPA  Reg.  No.  476-2108,  manufactured  by 
Stauffer  Chemical  Co.,  is  authorized.  If 
an  unregistered  label  is  used,  it  must 
contain  the  identical  applicable 
precautions  and  restrictions  which 
appear  on  the  registered  label. 

2.  A  single  application  of  Devrinol  will 
be  made  by  groimd  equipment  at  a 
maximum  rate  of  4  pounds  a.i.  in  20  to 
100  gallons  of  water  per  acre  in  Idaho 
and  3  to  4  pounds  a.i.  in  25-100  gallons 
of  water  per  acre  in  Oregon. 

3.  A  maximum  of  10,000  acres  may  be 
treated  in  Idaho  and  3,000  acres  in 
Oregon, 

4.  A  maximum  of  40,000  pounds  a.i. 
may  be  applied  in  Idaho  and  12,000  in 
Oregon. 

5.  All  applications  will  be  made  by 
State-licensed  commercial  applicators 
or  certified  growers. 

6.  All  applicable  directions, 
restrictions,  and  precautions  on  the 
EPA-registered  product  label  must  be 
followed. 

7.  Devrinol  50-WP  must  be  kept  out  of 
lakes,  streams,  and  ponds.  It  may  not  be 
applied  where  excessive  runoff  is  likely 
to  occur.  Care  must  be  taken  to  prevent 
contamination  of  water  by  the  cleaning 
of  equipment  or  disposal  of  wastes  and 
excess  pesticides. 

8.  This  pesticide  may  not  be  applied  in 
the  vicinity  of  apiaries  nor  may  it  be 
allowed  to  drift  to  weeds  in  bloom  on 
which  significant  numbers  of  bees  are 
actively  foraging. 

9.  Treatment  of  mint  as  proposed 
should  not  result  in  residues  of 
napropamide  exceeding  0.1  ppm  in  or  on 
fresh  mint  hay,  oil,  and  spent  mint  hay. 
These  commodities  with  residues  not 
exceeding  that  level  may  enter  interstate 
commerce.  The  Food  and  Drug 
Administration,  U.S.  Department  of 
Health  and  Human  Services,  has  been 
advised  of  this  action. 


10.  The  EPA  shall  be  immediately 
informed  of  any  adverse  effects 
resulting  from  the  use  of  this  pesticide  in 
connection  with  these  exemptions. 

11.  Each  of  the  Aplicants  shall  be 
responsible  for  assuring  that  all 
provisions  of  its  specific  exemption  are 
met  and  must  submit  a  report 
summarizing  the  results  of  this  program 
by  September  1, 1981. 

(Sec.  18  as  amended  92  Stat.  819;  (7  U.S.C. 
136)) 

Dated;  january  9, 1981. 

Edwin  L.  Johnson, 

Deputy  Assistant  Administrator  for  Pesticide 
Programs. 

[FR  Doa  81-2027  Filed  1-19-81:  8:45  am) 

BILUNQ  CODE  6S60-32-M 


[A-10-FRL  1730-7] 

Issuance  of  PSD  Permit  to  the 
Weyerhaeuser  Company 

Notice  is  hereby  given  that  on  January 
5, 1981,  the  Environmental  Protection 
Agency  issued  a  Prevention  of 
Significant  Deterioration  (PSD)  permit  to 
the  Weyerhaeuser  Company  for 
approval  to  construct  a  coal/wood-fired 
power  boiler  at  the  Longview, 
Washington  facility. 

This  permit  has  been  issued  under 
EPA’s  Prevention  of  Significant  Air 
Quality  Deterioration  (40  CFR  Part  52.21) 
regulations  subject  to  certain  conditions, 
including: 

1.  Emissions  of  nitrogen  oxides  (NO,) 


shall  not  exceed  the  following: 

Emission  Limitations 

Source  and  concentration 

Tons/ 

year 

Power  boiler  No.  12—0.6  lb/10*  Btu  on  a  30-day 
roiling  average . . . . . . 

3,260 

2.  With  the  exception  of  NO,, 
increases  in  potential  emissions  of  any 
pollutant  regulated  under  the  Clean  Air 
Act  resulting  from  this  operation  will  be 
less  than  250  tons  per  year. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  judicial  review  of  the  PSD 
Permit  is  available  only  by  the  filing  of  a 
petition  for  review  in  the  Ninth  Circuit 
Court  of  Appeals  within  60  days  of 
today.  Under  Section  307(b)(2)  of  the 
Clean  Air  Act,  the  requirements  which 
are  the  subject  of  today’s  notice  may  not 
be  challenged  later  in  civil  or  criminal 
proceedings  brought  by  EPA  to  enforce 
these  requirements. 

Copies  of  the  permit  are  available  for 
public  inspection  upon  request  at  the 
following  location  EPA,  Region  10, 1200 
Sixth  Avenue,  Room  llC,  Seattle, 
Washington  98101. 
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Dated:  January  12, 1981. 
Donald  P.  Dubois, 

Regional  Administrator. 

(FR  Doc.  81-2030  FUed  1-19-81;  8:45  am] 

BILUNQ  CODE  6560-38-M 


[OPP-50518;  PH-FRL  1732-2] 

Extension  of  Experimental  Use  Permits 

agency:  Environmental  Protection 
Agency  (EPAJ. 
action:  Notice. 

summary:  The  EPA  has  issued 
extensions  of  experimental  use  permits 
to  the  following  applicants.  Such  permits 
are  in  accordance  with,  and  subject  to, 
the  provisions  of  40  CFR  Part  172,  which 
dehnes  EPA  procedures  with  respect  to 
the  use  of  pesticides  for  experimental 
purposes. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  J.  Taylor,  Product  Manager  (PM) 
25,  Registration  Division,  (TS-767], 

Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  Rm. 
E-^59, 401 M  St.  SW.,  Washington,  D.C. 
20460  (202-755-2196). 

SUPPLEMENTARY  INFORMATION:  EPA  has 
extended  the  following  experimental  use 
permits: 

524-EIJP-47.  Monsanto  Co.,  1107 17th 
St.  NW.,  Washington,  D.C.  20036.  This 
experimental  use  permit  allows  the  use 
of  the  remaining  amoimt  of  glyphosate 
on  stone  fruit  to  evaluate  control  of 
weeds.  A  total  of  2,080  acres  are 
involved.  This  program  is  effective  from 
April  16, 1981  to  April  16, 1982.  The 
program  is  authorized  only  in  the  States 
of  Alabama,  Arkansas,  California, 
Georgia,  Idaho,  Illinois,  Indiana, 
Michigan,  Missouri,  New  Jersey,  New 
York,  North  Carolina,  Ohio,  Oregon, 
Pennsylvania,  South  Carolina, 
Tennessee,  Utah,  Virginia,  Washington, 
West  Virginia,  and  Wisconsin.  A 
permanent  tolerance  for  residues  of 
glyphosate  on  stone  fiuit  has  been 
established  (40  CFR  180.364). 

21137-EUP-3.  EM  Laboratories,  Inc., 
Elmsford  NY  10523.  This  experimental 
use  permit  allows  the  use  of  75  pounds 
of  the  plant  growth  regulator  methyl  2- 
chloro-9-hydroxyfluorene-9-carboxylate, 
methyl-9-hydroxyfluorene-9- 
carboxylate,  and  methyl  2,  7-dichloro-9' 
hydroxyfluorene-9-carboxylate  on 
cucumbers  to  evaluate  its  ability  to 
induce  seedless  fruit  in  all-female 
cultivars  of  pickling  cucumbers.  A  total 
of  750  acres  are  involved.  The  program 
is  authorized  only  in  the  States  of 
Arizona,  Arkansas,  California, 
Colorado,  Connecticut,  Delaware, 
Florida,  Georgia,  Maryland, 
Massachusetts,  Michigan,  Minnesots, 


New  York,  North  Carolina,  Ohio,  South 
Carolina,  Texas,  and  Wisconsin.  The 
program  is  efiective  from  March  19, 1981 
to  March  19, 1982.  A  temporary 
tolerance  for  residues  of  the  plant 
growth  regulator  has  been  extended. 

Persons  vdshing  to  review  the 
experimental  use  permits  are  referred  to 
the  Product  Manager’s  office.  Inquiries 
regarding  these  permits  should  be 
directed  to  the  person  givem  above.  It  is 
suggested  that  persons  call  before 
visiting  the  EPA  headquarters  o:ffice,  so 
that  the  appropriate  file  may  be  made 
available  for  inspection  from  8:00  a.m.  to 
4:00  p.m.,  Monday  through  Friday, 
except  legal  holidays. 

(Sec.  5, 92  Stat.  819  as  amended,  (21  U.S.C 
136)) 

Dated:  January  13, 1981. 

Douglas  D.  CampL 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

[FR  Doc.  81-2023  Filed  1-19-81;  8:45  am.] 

BILUNQ  CODE  6560-32-M 


IOPTS-51202;TSH— FRL  1732-3] 

1,6-Hexanediamine,  Distillation 
Residues— Amines,  C4«  Alkyl  Dl— and' 
CsCyclic  Di— Dichloroethane — 
Epichlorohydrin  Polymer; 
Premanufacture  Notice 
agency:  Environmental  Protection 
Agency  (EPAJ. 
action:  Notice. 

summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Section  5(d)(2)  requires  EPA  to  publish 
in  the  Federal  Re^ster  certain 
information  about  each  PMN  within  5 
working  days  after  receipt.  This  Notice 
announces  receipt  of  a  PMN  and 
provides  a  summary. 

DATE:  Written  comments  by  February 
15, 1981. 

ADDRESS:  Written  comments  to: 
Document  Control  Officer  (TS-793), 
Management  Support  Division,  Office  of 
Pesticides  and  Toxic  Substances, 
Environmental  Protection  Agency,  Rm. 
E-447, 401  M  St.,  SW.,  Washington,  D.C. 
20460,  (202-755-8050). 

FOR  FURTHER  INFORMATION  CONTACT: 
Kirk  Maconaughey,  Chemical  Control 
Division  (TS-794),  Office  of  Toxic 
Substances,  Environmental  Protection 
Agency,  Rm.  E-240, 401  M  St.,  SW., 
Washington,  D.C.  20460,  (202-426-3936). 
SUPPLEMENTARY  INFORMATION:  Section 
5(a)(lJ  of  TSCA  (90  Stat  2012  (15  U.S.C 


2604)1,  requires  any  person  who  intends 
to  manufacture  or  import  a  new 
chemical  substance  to  submit  a  PMN  to 
EPA  at  least  90  days  before  manufacture 
or  import  commences.  A  “new” 
chemical  substance  is  any  substance 
that  is  not  on  the  Inventory  of  existing 
substances  compiled  by  EPA  under 
section  8(b)  of  TSCA.  EPA  first 
published  ffie  Initial  Inventory  on  June  1, 
1979.  Notices  of  availability  of  the 
Inventory  were  published  in  the  Federal 
Register  of  May  15, 1979  (44  FR  28558— 
Initial)  and  July  29, 1980  (45  FR  50544 — 
Revised).  The  requirement  to  submit  a 
PMN  for  new  chemical  substances 
manufactured  or  imported  for 
commercial  purposes  became  cfiective 
on  July  1, 1979. 

EPA  has  proposed  premanufacture 
notification  rules  and  forms  in  the 
Federal  Renter  issues  of  January  10, 
1979  (44  FR  2242)  and  October  16, 1979 
(44  FR  59764).  These  regulations, 
however,  are  not  yet  in  effect  Interested 
persons  should  consult  the  Agency’s 
Interim  Policy  published  in  the  Fedoal 
Register  of  May  15, 1979  (44  FR  28564) 
for  guidance  concerning  premanufacture 
notification  requirements  prior  to  the 
effective  date  of  these  rules  and  forms. 
In  particular,  see  page  28567  of  the 
Interim  Policy. 

A  PMN  must  include  the  information 
listed  in  section  5(d)(1)  of  TSCA.  Under 
section  5(d)(2)  EPA  must  publish  in  the 
Federal  Register  nonconfidential 
information  on  the  identity  and  use(s)  of 
the  substance,  as  well  as  a  description 
of  any  test  data  submitted  under  section 
5(b).  In  addition,  EPA  has  decided  to 
publish  a  description  of  any  test  data 
submitted  with  the  PMN  and  EPA  will 
publish  the  identity  of  the  submitter 
unless  this  information  is  claimed 
confidential. 

Publication  of  the  section  5(d)(2) 
notice  is  subject  to  section  14 
concerning  (fisclosure  of  confidential 
information.  A  company  C€ui  claim 
confidentiality  for  any  informatimi 
submitted  as  part  of  a  PMN.  If  the 
company  claims  confidentiality  for  tiie 
specffic  chemical  identity  or  use(s)  of 
the  chemical,  EPA  encourages  the 
submitter  to  provide  a  generic  use 
description,  a  nonconfidential 
description  of  the  potential  exposures 
from  use.  and  a  generic  name  for  the 
chemical.  EPA  will  publish  the  generic 
name,  the  generic  use(s),  and  the 
potential  exposure  descriptions  in  the 
Federal  Registrar. 

If  no  generic  use  deeoiptioa  or 
generic  name  is  provided,  EPA  will 
develop  one  and  after  providing  dae 
notice  to  the  submittm'.  w9l  pubfish  an 
amended  Federal  Register  notice.  EPA 
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immediately  will  review  con6dentiality 
claims  for  chemical  identity,  chemical 
usefs),  the  identity  of  the  submitter,  and 
for  health  and  safety  studies.  If  EPA 
determines  that  portions  of  this 
information  are  not  entitled  to 
confidential  treatment,  the  Agency  will 
publish  an  amended  notice  and  will 
place  the  information  in  the  public  file, 
after  notifying  the  submitter  and 
complying  with  other  applicable 
procedures. 

After  receipt,  EPA  has  90  days  to 
review  a  PMN  under  section  5(a)(1).  The 
section  5(d)(2)  Federal  Register  notice 
indicates  the  date  when  the  review 
period  ends  for  each  PMN.  Under 
section  5(c),  EPA  may,  for  good  cause, 
extend  the  review  period  for  up  to  an 
additional  90  days.  If  EPA  determines 
that  an  extension  is  necessary,  it  will 
publish  a  notice  in  the  Feder^  Register. 

Once  the  review  period  ends,  the 
submitter  may  manufacture  the 
substance  unless  EPA  has  imposed 
restrictions.  When  the  submitter  begins 
to  manufacture  the  substance,  he  must 
report  to  EPA,  and  the  Agency  will  add 
the  substance  to  the  Inventory.  After  the 
substance  is  added  to  the  Inventory,  any 
company  may  manufacture  it  without 
providing  EPA  notice  under  section 
5(a)(1)(A). 

Therefore,  under  the  Toxic 
Substances  Control  Act,  a  summary  of 
the  data  taken  from  the  PMN  is 
published  herein. 

Interested  persons  may,  on  or  before 
January  30, 1981,  submit  to  the 
Document  Control  Officer  (TS-793), 
Management  Support  Division,  Office  of 
Pesticides  and  Toxic  Substances, 
Environmental  Protection  Agency,  Rm. 
E-447,  401  M  St.,  SW.,  Washington,  D.C. 
20460,  written  comments  regarding  this 
notice.  Three  copies  of  all  comments 
shall  be  submitted,  except  that 
individuals  may  submit  single  copies  of 
comments.  The  comments  are  to  be 
identified  with  the  document  control 
number  “[OPTS-51202]”.  Comments 
received  may  be  seen  in  the  above  office 
between  8:00  a.m.  and  4:00  p.m.,  Monday 
through  Friday,  excluding  legal  holidays. 
(Sec.  5.  90  Stat.  2012  (15  U.S.C.  2604)) 

Dated:  January  14, 1981. 

Edward  A.  Klein, 

Director,  Chemical  Control  Division. 

PMN  80-343 

The  following  information  is  taken 
from  data  submitted  by  the 
manufacturer  in  the  PMN. 

Close  of  Review  Period.  March  1, 

1981. 

Manufacturer’s  Identity.  Monsanto 
Company,  800  N.  Lindbergh  Boulevard, 
St.  Louis,  MO  63166. 


Specific  Chemical  Identity.  Claimed 
confidential  business  information. 
Generic  name  provided:  1,6- 
Hexanediamine,  distillation  residues — 
amines,  C4-«  alkyl  di-  and  Ce  cyclic  di — 
dichloroethane — epichlorohy  drin 
poljnner. 

Use.  Corrugated  medium  in 
paperboard  manufacture. 

Production  Estimates 

1981— 300,000  kg. 

1982— 450,000  kg. 

1983— 700,000  kg. 

Physical/Chemical  Properties 

Viscosity — 40-80  cps,  typical. 

Freezing  point — 25°F  (— 4°C)  freeze/ 
thaw  stable. 

Weight  per  gallon — 9.25  Ib/gal. 

Solids— 35  ±1%. 

pH— 4.5  ±0.5 

Molecular  weight — 10-40K  estimates. 
Toxicity  Data 

Oral  LDso,  single  (rabbit) — 6,060  mg/ 
kg. 

Dermal  LDso.  single  (rabbit) — 5,000 
mg/kg. 

Skin  irritation  (rabbit) — Non-irritating. 
Irritation  score  of  0.6  on  a  scale  of  8. 

Eye  irritation  (rabbit) — Slightly 
irritating.  Score  of  5.2  on  a  scale  of  110. 
LCso  acquatic  species: 

Rainbow  trout,  96  hr — 0.26  mg/l. 

Bluegill  sunfish,  96  hr — 0.24  mg/l. 

Daphnia  magna,  48  hr — 0.26  mg/l. 

Exposure.  The  manufacturer  states 
that  the  manufacturing  process  will  be 
in  a  closed  system  and  no  worker 
exposure  is  anticipated. 

Users*  sites.  Monsanto  estimates  15- 
20  users  with  20-30  workers  each  site 
will  be  involved.  The  submitter  states 
that  dermal  exposure  as  a  result  of 
spills,  and  inhalation  due  to  evaporation 
of  vapors  of  the  impurities  from  closed 
storage  tanks  may  be  possible. 

Environmental  Release/Disposal.  The 
manufacturer  states  that  assuming  no 
inadvertent  spills  occur,  there  is  no 
disposal  of  the  new  pol}nner  at  the 
manufacturing  site  and  that  an 
environmentally  insignificant  amount  of 
the  polymer  will  be  released  into  settling 
ponds  after  use  of  the  product  in  paper 
manufacture. 

[FR  Doc  81-2024  Filed  l-l»-ei:  8:45  am] 

BILLING  CODE  eS60-31-M 


[PP  1G2431/T280;  PHFRL  1731-7] 

Rohm  and  Haas  Co.;  Establishment  of 
Temporary  Tolerance 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


summary:  This  notice  establishes  a 
tolerance  for  residues  of  the  chemical 
hybridizing  agent  potassium  (l-(p- 
cholorphenyl)-l,4-dihydro-6-methyl-4- 
oxopyridazine-3-carboxylate  and 
related  metabolites  in  or  on  wheat 
(second  generation;  grown-out  of  the 
hybrid  seed)  at  1  part  per  million  (ppm). 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Taylor,  Product  Manager  (PM) 
25,  Registration  Division  (TS-767),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  Rm.  E-359,  401  M  St. 
SW.,  Washington,  D.C.  20460,  (202-755- 
2196). 

SUPPLEMENTARY  INFORMATION:  EPA  has 

established  a  temporary  tolerance  for 
the  chemical  hybridizing  agent 
potassium  (l-(p-cholorphenyl)-l,4- 
dihydro-6-methyl-4-oxopyridazine-3- 
carboxylate  and  related  metabolites  in 
or  on  wheat  (second  generation;  grown- 
out  of  the  hybrid  seed)  at  1  part  per 
million.  This  tolerance  was  requested  by 
Rohm  and  Haas  Co.,  Independence  Mall 
West,  Philadelphia,  PA  19105  (PP 
1G2431). 

This  temporary  tolerance  will  permit 
the  marketing  of  the  above  raw 
agricultural  commodity  treated  in 
accordance  with  the  experimental  use 
permit  707-EUP-95,  which  is  being 
issued  concurrently  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended  (92  Stat.  819;  7 
U.S.C.  136). 

The  scientific  data  reported  and  all 
other  relevant  material  have  been 
evaluated,  and  it  has  been  determined 
that  the  temporary  tolerance  will  protect 
the  public  health.  Therefore,  the 
temporary  tolerance  is  being  established 
on  the  condition  that  the  experimental 
use  permit  and  temporary  tolerance  be 
used  with  the  following  provisions: 

1.  The  total  amount  of  the  pesticide  to 
be  used  must  not  exceed  the  amount 
authorized  in  the  experimental  use 
permit. 

2.  Rohm  and  Haas  Co.  must 
immediately  notify  the  EPA  of  any 
findings  fi'om  the  experimental  use  that 
have  a  bearing  on  safety.  The  company 
will  also  keep  records  of  production, 
distribution,  and  performance,  and  on 
request  make  the  records  available  to 
any  authorized  officer  or  employee  of 
the  EPA  or  the  Food  and  Drug 
Administration. 

This  temporary  tolerance  expires  on 
October  18, 1981.  Residues  not  in  excess 
of  the  amount  remaining  in  or  on  the 
raw  agricultural  commodity  after  the 
expiration  date  will  not  be  considered 
actionable  if  the  pesticide  is  legally 
applied  during  the  term  of,  and  in 
accordance  with,  the  provisions  of  the 
experimental  use  permit  and  temporary 
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tolerance.  This  tolerance  may  be 
revoked  if  the  experimental  use  permit 
is  revoked  or  if  any  scientiHc  data  or 
experience  with  this  pesticide  indicate 
such  revocation  is  necessary  to  protect 
the  public  health. 

(Sec.  408(j].  68  Stat.  561,  (21  U.S.C.  346a(j])) 
Dated:  January  13, 1981. 

Douglas  D.  Campt, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

[FR  Doc.  81-2020  Filed  1-19-81;  8:45  am) 

BiaiNG  CODE  6560-32-M 


[PP  7G1939/T279;  PH  FRL  1731-51 

Uniroyal  Chemical;  Establishment  of 
Temporary  Tolerances 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

summary:  EPA  has  established 
temporary  tolerances  for  residues  of  the 
defoliant  and  dessecant  2,  3-dihydro-5, 
6-dimethyl-l,  4-dithiin-l,  1, 4,  4- 
tetraoxide  in  or  on  cotton  at  0.2  part  per 
million  (ppmj  and  potatoes  at  0.1  ppm. 
FOR  FURTHER  INFORMATION  CONTACr. 
Robert  J.  Taylor,  Product  manager  (PM) 
25,  Registration  Division  (TS-767), 

Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  Rm. 
E-359,  401  M  St.  SW.,  Washington,  D.C. 
20460,  (202-755-2196). 

SUPPLEMENTARY  INFORMATION:  Uniroyal 
Chemical,  Division  of  Uniroyal  Inc.,  74 
Amity  Rd.,  Bethany,  CT  06525,  submitted 
a  pesticide  petition  (PP  7G1939)  to  the 
EPA.  The  petition  requested  that 
temporary  tolerances  be  established  for 
residues  of  the  defoliant  and  dessicant 
2,  3-dihydro-5,  6-dimethyl-l,  4-dithiin-l, 

1,  4,  4-tetraoxide  in  or  on  cotton  at  0.2 
ppm  and  potatoes  at  0.1  ppm. 

These  tolerances  will  permit  the 
marketing  of  the  above  raw  agricultural 
commodities  when  treated  in 
accordance  with  an  experimental  use 
permit  (400-EUP-53)  which  has  been 
issued  under  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (92  Stat. 
819,  7  U.S.C.  136). 

The  scientific  data  reported  and  other 
relevant  material  were  evaluated,  and  it 
was  determined  that  establishment  of 
the  temporary  tolerances  would  protect 
the  public  health.  The  temporary 
tolerances  have  been  established  on  the 
condition  that  the  experimental  use 
permit  be  used  with  the  following 
provisions: 

1.  The  total  amount  of  the  active 
defoliant  to  be  used  will  not  exceed  the 
quantity  authorized  by  the  experimental 
use  permit. 


2.  Uniroyal  Chemical  will  immediately 
notify  the  EPA  of  any  findings  from  the 
experimental  use  that  have  a  bearing  on 
safety.  The  company  will  also  keep 
records  of  production,  distribution,  and 
performance,  and  on  request  make  the 
records  available  to  any  authorized 
officer  of  employee  of  the  EPA  or  the 
Food  and  Drug  Administration. 

These  temporary  tolerances  expire 
July  8, 1981.  Residues  not  in  excess  of 
the  temporary  tolerances  remaining  in  or 
on  the  above  raw  agricultural 
commodities  after  expiration  of  these 
tolerances  will  not  be  considered 
actionable  if  the  pesticide  is  legally 
applied  during  the  term  of,  and  in 
accordance  with,  provisions  of  the 
experimental  use  permit  and  temporary 
tolerances.  These  temporary  tolerances 
may  be  revoked  if  the  experimental  use 
permit  is  revoked  or  if  any  scientific 
data  or  experience  with  this  pesticide 
indicate  such  revocation  is  necessary  to 
protect  the  public  health. 

(Sec.  408(j),  68  Stat.  561,  (21  U.S.C.  346a(j))) 

Dated:  January  13, 1981. 

Douglas  D.  Campt, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

[FR  Doc.  84-2018  Filed  1-19-81: 8:45  am] 

BILLING  CODE  6S60-32-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Farmers  Bank  of  the  State  of 
Delaware;  Dover,  Delaware; 

Suspension  of  Trading 

agency:  Federal  Deposit  Insurance 

Corporation. 

action:  Order. 

DATES:  Effective  Midnight  (E.S.T.) 
January  14, 1981  through  Midnight 
January  15, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patrick  J.  Moses,  Chief,  Registration  and 
Disclosure  Section,  Federal  Deposit 
Insurance  Corporation,  550 17th  Street, 
NW.,  Washington,  D.C.  20429.  (202)  389- 
4651. 

SUMMARY:  It  appearing  to  the  Federal 
Deposit  Insurance  Corporation  that  the 
summary  suspension  of  trading  in  the 
common  stock  of  the  Farmers  Bank  of 
the  State  of  Delaware,  Dover,  Delaware 
being  traded  otherwise  than  on  a 
national  securities  exchange,  is  required 
in  the  public  interest  and  for  the 
protection  of  investors; 

Therefore,  pursuant  to  Sections  12(i) 
and  12(k)  of  the  Securities  Exchange  Act 
of  1934,  trading  in  such  securities 
otherwise  than  on  a  national  securities 
exchange  is  suspended  for  the  period 
beginning  at  Midnight  (E.SJ.)  on 


January  14, 1981  through  Midnight 
January  15, 1981,  unless  earlier 
terminated. 

By  order  of  the  Board  of  Directors,  January 
14, 1981. 

Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson, 

Executive  Secretary. 

(FR  Doc.  81-2061  Filed  1-19-81;  8:45  am] 

PILUNG  CODE  6714-01-M 


FEDERAL  RESERVE  SYSTEM 

Hawkeye  Bancorporation;  Acquisition 
of  Bank 

Hawkeye  Bancorporation,  Des 
Moines,  Iowa,  has  applied  for  the 
Board's  approval  under  section  3(a)(3)  of 
the  Bank  Holding  Company  Act  (12 
U.S.C.  1842(a)(3))  to  acquire  100  percent 
of  the  voting  shares  of  Cedar  River 
Bancorporation,  Cedar  Rapids,  Iowa,  a 
one  bank  holding  company  which  owns 
91.35  percent  of  the  voting  shares  of 
United  State  Bank,  Cedar  Rapids,  Iowa. 
Applicant  will  also  acquire  directly  8.65 
percent  of  the  voting  shares  of  United 
State  Bank.  The  factors  that  are 
considered  in  acting  on  the  application 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

The  application  may  be  inspected  at 
the  offices  of  the  Boai^  of  Governors  or 
at  the  Federal  Reserve  Bank  of  Chicago. 
Any  person  wishing  to  comment  on  the 
application  should  submit  views  in 
writing  to  the  Reserve  Bank  to  be 
received  not  later  than  February  9, 1981. 
Any  comment  on  an  application  that 
requests  a  hearing  must  include  a 
statement  of  why  a  written  presentation 
would  not  suffice  in  Ueu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute  and  summarizing 
the  evidence  that  would  be  presented  at 
a  hearing. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  12, 1981. 

Jefferson  A.  Walker, 

Assistant  Secretory  of  the  Board. 

(FR  Doc.  81-1658  Filed  1-19-81: 8:45  am] 

BILUNG  CODE  6210-01-H 


Bank  Holding  Companies;  Proposed 
De  Novo  Nonbank  Activities 

The  bank  holding  company  listed  in 
this  notice  has  applied,  pursuant  to 
section  4(c)(8)  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1843(c)(8))  and 
§  225.4(b)(1)  of  the  Board’s  Regiilation  Y 
(12  CFR  225.4(b)(1)),  for  permission  to 
eng£ige  de  novo  (or  continue  to  engage  in 
an  activity  earlier  commenced  de  novo), 
directly  or  indirectly,  solely  in  the 
activities  indicated,  which  have  been 


6068  i 


Federal  Register  /  Vol.  46,  No.  13  /  Wednesday,  January  21,  1981  /  Notices 


determined  by  the  Board  of  Governors 
to  be  closely  related  to  banking. 

With  respect  to  this  application, 
interested  persons  may  express  their 
views  on  the  question  whether 
consummation  of  the  proposal  can 
“reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efflciency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of  interest, 
or  unsound  banking  practices.”  Any 
comment  on  this  application  that 
requests  a  hearing  must  include  a 
statement  of  the  reasons  a  written 
presentation  would  not  sufhce  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute, 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  fiiat  proposal. 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  indicated 
for  the  application.  Comments  and 
requests  for  hearings  should  identify 
clearly  the  specific  application  to  which 
they  relate,  and  should  be  submitted  in 
writing  and  received  by  the  appropriate 
Federal  Reserve  Bank  not  later  than 
February  9, 1981. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President]  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

First  Mississippi  National 
Corporation,  Hattiesburg,  Mississippi 
(finance  company  activities; 
Mississippi]:  to  engage  through  de  novo 
offices  of  its  subsi^ary  Bienville 
Finance  Company,  in  the  making  of 
loans  to  persons,  partnerships, 
corporations  and  other  legal  entities, 
taking  security  therefor  as  appropriate, 
such  as  would  be  done  by  a  finance 
company.  These  activities  will  be 
conducted  from  offices  in  Hattiesburg, 
Jackson,  and  Biloxi.  Mississippi,  serving 
Mississippi. 

B.  Other  Federal  Reserve  Banks: 
None. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  14, 1981. 

Jefferson  A  Walker, 

Assistant  Secretary  of  the  Board. 

[FR  Doc  81-19S4  Filed  1-19-81;  8:45  am) 

BILUNO  CODE  e210-«1-M 


Citizens  Bancshares,  Inc.;  Formation 
of  Bank  Holding  Company 

Citizens  Bancshares,  Inc.,  Bristol, 
Tennessee,  has  applied  for  the  Board’s 
approval  under  section  3(a](l]  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 


1842(a](l]]  to  become  a  bank  holding 
company  by  acquiring  80  per  cent  or 
more  of  the  voting  shares  of  Citizens 
Fidelity  Bank,  Bristol,  Teimessee.  The 
factors  that  are  considered  in  acting  on 
the  application  are  set  forth  in  section 
3(c]  of  the  Act  (12  U.S.C.  1842(c]]. 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  of  Atlanta. 
Any  person  wishing  to  comment  on  the 
application  should  submit  views  in 
writing  to  the  Secretary,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  D.C.  20551  to  be 
received  no  later  than  February  13, 1981. 
Any  comment  on  an  application  that 
requests  a  hearing  must  include  a 
statement  of  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute  and  summarizing 
the  evidence  that  would  be  presented  at 
a  hearing. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  14, 1981. 

Jefferson  A.  Walker, 

Assistant  Secretary  of  the  Board. 

[FR  Doc.  81-1952  Filed  1-19-Sl;  8:45  am] 

BILLING  CODE  6210-01-11 


El  Pueblo  Bancorporatlon;  Formation 
of  Bank  Holding  Company 

El  Pueblo  Bancorporatlon,  Espanola, 
New  Mexico,  has  applied  for  the  Board’s 
approval  under  section  3(a](l]  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1842(a](l]]  to  become  a  bank  holding 
company  by  acquiring  80  per  cent  or 
more  of  the  voting  shares  of  El  Pueblo 
State  Bank,  Espanola,  New  Mexico.  Tlie 
factors  that  are  considered  in  acting  on 
the  application  are  set  forth  in  section 
3(c]  of  the  Act  (12  U.S.C.  1842(c]]. 

'The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  of  Kansas 
City.  Any  person  wishing  to  comment  on 
the  application  should  submit  views  in 
writing  to  the  Reserve  Bank,  to  be 
received  not  later  than  February  13, 

1981.  Any  comment  on  an  application 
that  requests  a  hearing  must  include  a 
statement  of  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  €ire  in  dispute  and  summarizing 
the  evidence  that  would  be  presented  at 
a  hearing. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  14, 1981. 

Jefferson  A.  Walker, 

Assistant  Secretary  of  the  Board. 

|FR  Doc.  81-1963  Filed  1-19-81;  8:45  am] 

BILLING  CODE  621(MI1-M 


First  Blackwell  Bancshares,  Inc.; 
Formation  of  Bank  Holding  Company 

First  Blackwell  Bancshares,  Inc., 
Blackwell,  Oklahoma,  has  applied  for 
the  Board’s  approval  under  Section 
3(a](l]  of  the  BEUik  Holding  Company 
Act  (12  U.S.C.  1842(a](l]]  to  become  a 
bank  holding  company  by  acquiring  80 
per  cent  or  more  of  the  voting  shares  of 
the  First  National  Bank  and  Trust 
Company,  Blackwell,  Oklahoma.  The 
factors  that  are  considered  in  acting  on 
the  application  are  set  forth  in  Section 
3(c]  of  the  act  (12  U.S.C.  1842(c]]. 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  of  Kansas 
City.  Any  person  wishing  to  comment  on 
the  application  should  submit  views  in 
writing  to  the  Reserve  Bank,  to  be 
received  not  later  than  February  13, 

1981.  Any  comment  on  an  application 
that  requests  a  hearing  must  include  a 
statement  of  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute  and  summarizing 
the  evidence  that  would  be  presented  at 
a  hearing. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  14, 1981. 

Jefferson  A  Walker, 

Assistant  Secretary  of  the  Board 

(FR  Doc  81-1955  Filed  1-19-81;  8:45  am] 

BILLING  CODE  6210-01-M 


First  Kansas  BancGroup,  Inc.; 
Fonnation  of  Bank  Holding  Company 

First  Kansas  BancGroup,  Inc., 
Herndon,  Kansas,  has  applied  for  the 
Board’s  approval  under  Section  3(a](l] 
of  the  Bank  Holding  Company  Act  (12 
U.S.C.  1842(a](l]]  to  become  a  bank 
holding  company  by  acquiring  88.90  per 
cent  or  more  of  ffie  votiiig  shares  of  ^ 
State  Bank  of  Herndon,  Herndon, 
Kansas.  The  factors  that  are  considered 
in  acting  on  the  application  are  set  forth 
in  Section  3(c]  of  the  Act  (12’U.S.C. 
1842(c]]. 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  of  Kansas 
City.  Any  person  wishing  to  comment  on 
the  application  should  submit  views  in 
writing  to  the  Reserve  Bank,  to  be 
received  not  later  than  February  13, 

1981.  Any  comment  on  an  application 
that  requests  a  hearing  must  include  a 
statement  of  why  a  written  presenteticn 
would  not  suffice  in  lieu  of  a  heacuig, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute  and  summarizing 
the  evidence  that  would  be  presented  at 
a  hearing. 
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Board  of  Governors  of  the  Federal  Reserve 
System,  January  14, 1981. 

Jefferson  A.  Walker, 

Assistant  Secretary  of  the  Board 

[FR  Doc.  81-1956  Filed  1-19-81:  8:45  am] 

BILUNQ  CODE  6210-01-M 


Henry  County  Bancorp,  Inc.;  Formation 
of  Bank  Holding  Company 

Henry  County  Bancorp,  Inc., 
Cambridge,  Illinois,  has  applied  for  the 
Board’s  approval  under  Section  3(a)(1) 
of  the  Bank  Holding  Company  Act  (12 
U.S.C.  1842(a)(1)  to  become  a  bank 
holding  company  by  acquiring  85.14  per 
cent  or  more  of  the  voting  shares  of 
Peoples  Bank  of  Cambridge,  Cambridge, 
Illinois.  The  factors  that  are  considered 
in  acting  on  the  application  are  set  forth 
in  Section  3(c)  of  the  Act  (12  U.S.C. 
1842(c)). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  of  Kansas 
City.  Any  person  wishing  to  comment  on 
the  application  should  submit  views  in 
writing  to  the  Reserve  Bank,  to  be 
received  not  later  than  February  13, 

1981.  Any  comment  on  an  applicatioa 
that  requests  a  hearing  must  include  a 
statement  of  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute  and  summarizing 
the  evidence  that  would  be  presented  at 
a  hearing. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  14, 1981. 

Jefferson  A.  Walker, 

Assistant  Secretary  of  the  Board 

(FR  Doa  81-1957  Filed  1-19-61;  8:45  am] 

BILLING  CODE  6210-01-M 


Montfort  Bancorporation,  Inc.; 
Formation  of  Bank  Holding  Company 

Montfort  Bancorporation,  Inc., 
Platteville,  Wisconsin,  has  applied  for 
the  Board’s  approval  under  section 
3(a)(1)  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842(a)(1))  to  become  a 
bank  holding  company  by  acquiring  80 
per  cent  or  more  of  the  voting  shares  of 
Citizens  State  Bank,  Montfort, 
Wisconsin.  The  factors  that  are 
considered  in  acting  on  the  application 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  of  Chicago. 
Any  person  wishing  to  comment  on  the 
application  should  submit  views  in 
writing  to  the  Reserve  Bank,  to  be 
received  not  later  than  February  10, 

1981.  Any  comment  on  an  application 
that  requests  a  hearing  must  include  a 


statement  of  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute  and  summarizing 
the  evidence  that  would  be  presented  at 
a  hearing. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  14, 1981. 

Jefferson  A.  Walker, 

Assistant  Secretary  of  the  Board. 

(FR  Doc.  81-1958  Filed  1-19-81;  8:45  a.m.] 

BILUNG  CODE  6210-0S-M 


Southeast  Capital  Corp.;  Formation  of 
Bank  Holding  Company 

Southeast  Capital  Corporation, 
Quitman,  Mississippi,  has  applied  for 
the  Board’s  approval  under  section 
3(a)(1)  of -the  Bank  Holding  Company 
Act  (12  U.S.C.  1842(a)(1))  to  become  a 
bank  holding  company  by  acquiring  80 
percent  or  more  of  the  voting  shares  of 
Southeast  Mississippi  Bank,  Quitman, 
Mississippi.  The  factors  that  are 
considered  in  acting  on  the  application 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)).  * 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  of  Atlanta. 
Any  person  wishing  to  comment  on  the 
application  should  submit  views  in 
writing  to  the  Reserve  Bank,  to  be 
received  not  later  than  February  13, 

1981.  Any  comment  on  an  application 
that  requests  a  hearing  must  include  a 
statement  of  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute  and  summarizing 
the  evidence  that  would  be  presented  at 
a  hearing. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  14, 1981. 

Jefferson  A.  Walker, 

Assistant  Secretary  of  the  Board. 

(FR  Doc.  81-1959  Filed  1-19-81;  8:45  am] 

BILLING  CODE  6210-01-M 


Southwest  Texas  Bankers,  Inc.; 
Formation  of  Bank  Holding  Company 

Southwest  Texas  Bankers,  Inc.,  San 
Antonio,  Texas,  has  applied  for  the 
Board’s  approval  imder  section  3(a)(1)  of 
the  Bank  Holding  Company  Act  (12 
U.S.C.  1842(a)(1))  to  become  a  bank 
holding  company  by  acquiring  99 
percent  of  the  voting  shares,  less 
directors’  qualifying  shares,  of  San 
Antonio  Bank  and  Trust  Co.,  San 
Antonio,  Texas;  100  percent  of  the 
voting  shares  of  Southwest  Texas 
Bankers,  Inc.,  a  Delaware  corporation; 
and  13  percent  of  the  voting  shares  of 
State  Bank  of  Kingsville,  Kingsville, 


Texas.  The  factors  that  are  considered 
in  acting  on  the  application  are  set  forth 
in  section  3(c)  of  the  Act  (12  U.S.C. 
1842(c)). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  of  Dallas. 
Any  person  wishing  to  comment  on  the 
application  should  submit  views  in 
writing  to  the  Reserve  Bank,  to  be 
received  not  later  than  February  13, 

1981.  Any  comment  on  an  application 
that  requests  a  hearing  must  include  a 
statement  of  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute  and  summarizing 
the  evidence  that  would  be  presented  at 
a  hearing. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  14, 1981. 

Jefferson  A.  Walker, 

Assistant  Secretary  of  the  Board. 

[FR  Doc.  81-1960  Filed  1-19-61: 8:45  am] 

BHJJNG  CODE  6210-01-M 


Valley  Bank  Holding  Co.;  Formation  of 
Bank  Holding  Company 

Valley  Bank  Holding  Company, 
Security,  Colorado,  has  applied  for  the 
Board’s  approval  under  section  3(a)(1)  of 
the  Bank  Holding  Company  Act  (12 
U.S.C.  1842(a)(1))  to  become  a  bank 
holding  company  by  acquiring  80 
percent  or  more  of  the  voting  shares  of 
The  Fountain  Valley  Bank,  Security, 
Colorado.  The  factors  that  are 
considered  in  acting  on  the  application 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  of  Kansas 
City.  Any  person  wishing  to  comment  on 
the  application  should  submit  views  in 
writing  to  the  Reserve  Bank,  to  be 
received  not  later  than  February  10, 

1981.  Any  comment  on  an  application 
that  requests  a  hearing  must  include  a 
statement  of  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  heeuing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute  and  summarizing 
the  evidence  that  would  be  presented  at 
a  hearing. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  14, 1981. 

Jefferson  A.  Walker, 

Assistant  Secretary  of  the  Board. 

[FR  Doc.  61-1961  Filed  1-19-61;  6:45  am] 

BILLING  CODE  621(M>1-M 
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Weldon  Bancshares,  I'tc.;  Formation  of 
Bank  Holding  Company 

Weldon  Bancshares,  Inc.,  Weldon, 
Illinois,  has  applied  for  the  Board’s 
approval  under  section  3(a)(1)  of  the 
Bank  Holding  Compeiny  Act  (12  U.S.C. 
1842(a)(1))  to  become  a  bank  holding 
company  by  acquiring  92.8  percent  of 
the  voting  shares  of  Weldon  State  Bank, 
Weldon,  Illinois.  The  factors  that  are 
considered  in  acting  on  the  application 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

The  application  may  be  inspected  at 
the  offices  of  the  Boa^  of  Governors  or 
at  the  Federal  Reserve  Bank  of  Chicago. 
Any  person  wishing  to  comment  on  the 
application  should  submit  views  in 
writing  to  the  Reserve  Bank,  to  be 
received  not  later  than  February  10, 

1981.  Any  comment  on  an  application 
that  requests  a  hearing  must  include  a 
statement  of  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute  and  summarizing 
the  evidence  that  would  be  presented  at 
a  hearing. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  14, 1981. 

Jefferson  A.  Walker, 

Assistant  Secretary  of  the  Board. 

IFR  Doc.  81-1962  Filed  1-19-81: 8:46  am) 

»LUNG  CODE  6210-91-H 


FEDERAL  TRADE  COMMISSION 

Transmittal  Rules;  Early  Termination  of 
the  Waiting  Period  of  the  Premerger 
Notification  Rules 

AGENCY:  Federal  Trade  Commission. 
action:  Granting  of  request  for  early 
termination  of  the  waiting  period  of  the 
premerger  notification  rules. 

summary:  El  Corte  Ingles,  S.A.  is 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules  with  respect 
to  the  proposed  acquisition  of  all  stock 
of  the  Harris  Corporation.  The  grant  was 
made  by  the  Federal  Trade  Commission 
and  the  Assistant  Attorney  General  in 
charge  of  the  Antitrust  Division  of  the 
Department  of  Justice  in  response  to  a 
request  for  early  termination  submitted 
by  both.  Neither  agency  intends  to  take 
any  action  with  respect  to  this 
acquisition  during  the  waiting  period. 
EFFECTIVE  DATE:  January  7, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 
Roberta  Baruch,  Senior  Attorney, 
Premerger  Notification  Office,  Bureau  of 
Competition,  Room  303,  Federal  Trade 
Commission,  Washington,  D.C.  20580 
(202-523-3894). 


SUPPLEMENTARY  INFORMATION:  Section 
7A  of  the  Clayton  Act,  15  U.S.C.  18a,  as 
added  by  Title  II  of  the  Hart-Scott- 
Rodino  Antitrust  Improvements  Act  of 
1976,  requires  persons  contemplating 
certain  mergers  or  acquisitions  to  give 
the  Commission  and  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration  and 
requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

By  direction  of  the  Commission. 

Carol  M.  Thomas, 

Secretary. 

(FR  Doc.  81-2102  Filed  1-19-81;  8:45  am) 

BILLING  CODE  6750-01-M 


GENERAL  ACCOUNTING  OFFICE 

Regulatory  Reports  Review;  Receipt  of 
Report  Proposal 

The  following  request  for  clearance  of 
report  intended  for  use  in  collecting 
information  from  the  puolic  was 
accepted  by  the  Regulatory  Reports 
Review  Staffi  GAO,  on  January  13, 1981. 
See  44  U.S.C.  3512(c)  and  (d).  The 
purpose  of  publishing  this  notice  in  the 
Federal  Register  is  to  inform  the  public 
of  such  receipt. 

The  notice  includes  the  title  of  the 
request  received;  the  name  of  the  agency 
sponsoring  the  proposed  collection  of 
information;  the  agency  form  number,  if 
applicable;  and  the  frequency  with 
which  the  information  is  proposed  to  be 
collected. 

Written  comments  on  the  proposed 
FCC  request  are  invited  from  all 
interested  persons,  organizations,  public 
interest  groups,  and  affected  businesses. 
Because  of  the  limited  amount  of  time 
GAO  has  to  review  the  proposed 
requests,  comments  (in  triplicate)  must 
be  received  on  or  before  February  9, 
1981,  and  should  be  addressed  to  Mr. 
John  M.  Lovelady,  Senior  Group 
Director,  Regulatory  Reports  Review, 
United  States  General  Accounting 
Office,  Room  5106,  441  G  Street,  N.W., 
Washington,  D.C.  20548. 

Further  information  may  be  obtained 
from  Patsy  J.  Stuart  of  the  Regulatory 
Reports  Review  Staff,  202^275-3532. 

Federal  Communications  Commission 

The  FCC  requests  clearance  of  a  new, 
voluntary  Form  201  on  Emergency 
Broadcast  System  Activation  which  will 
be  sent  to  a  possible  10,000 
broadcasters.  The  form  seeks 
information  regarding  when  broadcast 
stations  activate  the  Emergency 


Broadcast  System  and  for  what  reason. 
The  FCC  states  that  the  information  will 
be  used  to  assess  the  success  of  the 
Emergency  Broadcast  System  Activation 
Program  and  will  pinpoint  what  areas  of 
the  country  need  further  assistance  to 
develop  their  local  Emergency 
Broadcast  System.  The  form  is  a 
postcard.  The  card  provides  space  for 
multiple  entries  in  cases  where  several 
activations'may  occur  within  one  day  or 
other  short  periods  of  time,  enabling  the 
station  to  submit  only  one  card.  The 
FCC  estimates  approximately  5  minutes 
will  be  the  average  time  required  to 
complete  the  form. 

Norman  F.  Heyl, 

Regulatory  Reports,  Review  Officer. 

(FR  Doc.  81-2120  Filed  1-19-81;  8:45  am] 

BILUNG  CODE  1610-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  Administration 

Advisory  CouncB  and  Subcommittee; 
Meetings 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  announcement  is  made 
of  the  following  National  Advisory 
bodies  scheduled  to  meet  during  the 
month  of  February  1981: 

Name:  National  Guidelines  and  Technology 
Subcommittee  of  the  National  Council  on 
Health  Planning  and  Development. 

Date  and  Time;  Thursday,  February  5, 1981; 
9:00  a.m.-5;00  p.m. 

Place:  Conference  Rooms  303A-305A,  H.  H. 
Humphrey  Building,  200  Independence 
Avenue,  S.W.,  Washington,  D.C.  20201. 
Open  for  entire  meeting. 

Purpose:  The  mission  of  the  National 
Guidelines  and  Technology  Subcommittee 
is  to  advise  the  Council  on  the  formulation, 
adjustment,  and  refinement  of  the  National 
Guidelines  for  Health  Planning.  The 
Guidelines  include  standards  respecting 
the  appropriate  supply,  distribution,  and 
organization  of  health  resources  and  a 
statement  of  national  health  planning 
goals.  In  the  formulation  of  its 
recommendations  to  the  Council,  the 
Subcommittee  will  take  into  consideration 
National  Health  Priorities  outlined  in  Pub. 

L  96-79,  include  an  evaluation  of  the 
implications  of  new  medical  technology  for 
the  organization,  delivery  and  distribution 
of  health  care  services,  and  evaluate  ' 
factors  related  to  improved  productivity  of 
the  health  care  delivery  system. 

The  Subcommittee  will  study  the  experience 
nationwide  in  the  public  and  private 
sectors  with  the  adoption  and/or 
adjustment  of  the  National  Guidelines; 
study  the  experience  of  HSAs  and  SHPDAs 
in  implementation  of  high  priority  goals 
and  subgoals;  investigate  and  coo^nate 
information  on  relevant  demonstrations  by 
provider,  reimbursement,  regulatory,  labor. 
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industry  and  community  groups  such  as 
those  on  alcoholism  and  prevention;  study, 
investigate  and  identify  research  needs; 
study  and  develop  improved  indicators  to 
assess  the  impact  of  the  guidelines  and  the 
need  for  revisions;  and  review  technology 
assessment  activities  related  to 
productivity  in  the  health  care  field  in 
order  to  assure  they  are  relevant  to  the 
HSAs  and  are  use^  in  the  development 
and  implementation  of  the  National 
Guidelines. 

Agenda:  Update  on  data  collection  and 
reporting  activities  relating  to  the  National 
Guidelines  on  Health  Planning;  review  of 
comments  on  the  National  Health  Planning 
Goals  issuance  of  November  25, 1980; 
consideration  of  revisions  in  resource 
standards,  including  proposed  standard  on 
psychiatric  services  and  others  under 
study;  and  follow-up  on  the  Institute  of 
Medicine  Study  on  National  Guidelines 
development. 

Name:  Implementation  and  Administration 
Subcommittee  of  the  National  Council  on 
Health  Planning  and  Development 

Date  and  Time:  Thursday,  February  5, 1981; 
9:30  a.m.-5:00  p.m. 

Place:  Room  1137,  HHS  North  Building,  330 
Independence  Avenue,  S.W.,  Washington, 
D.C.  20201. 

Open  for  entire  meeting. 

Purpose:  The  objective  of  the  Implementation 
and  Aministration  Subcommittee  is  to 
study  and  make  recommendations  in  the 
implementation  and  administration  of 
Titles  XV  and  XVI:  of  the  Public  Health 
Service  Act  Specific  areas  for  the 
Subcommittee's  consideration  are  (1)  the 
impact  of  HHS's  implementation  and 
administration  on  the  effectiveness  of 
Health  Systems  Agencies  (HSA)  and  State 
Health  Manning  and  Development 
Agencies  (SHPDA);  (2)  the  effectiveness  of 
the  interrelationships  between  health 
planning  agencies  and  HHS,  Central  and 
Regional  Offices;  (3)  the  timing  and 
strategy  of  implementation  and  of  the 
dissemination  and  distribution  of 
regulatory  and  technical  material;  (4)  how 
to  better  meet  the  needs  of  HSAs  and 
SHPDAs;  (5)  the  review  of  the  Council's 
responsibilities  imder  section  1122  of  the 
Social  Security  Act;  and  (6)  the  review  of 
the  Council's  responsibilities  related  to 
proposed  terminations  and/or  non¬ 
renewals  of  HSAs  and  SHPDAs  under 
sections  1515(c)  and  1521(b)  of  the  PHS 
Act. 

Agenda:  Section  1122  review;  consideration 
of  paper  on  consumer  participation  in 
health  planning;  and  discussion  of  the 
health  planning  program  of  the  future. 

Name:  National  Council  on  Health  Planning 
and  Development. 

Date  and  Time:  Friday,  February  6, 1981;  8:45 
a.m.-3:30  p.m. 

Place:  Auditorium,  H.  H.  Humphrey  Building, 
200  Independence  Avenue,  S.W., 
Washington,  D.C.  20201. 

Open  for  entire  meeting. 

Purpose:  The  National  Council  on  Health 
Planning  and  Development  is  responsible 
for  advising  and  making  recommendations 
with  respect  to  (1)  the  development  of 
national  guidelines  under  section  1501  of 


Pub.  L  03-641,  (2)  the  implementation  and 
administration  of  Title  XV  and  XVI  of  Pub. 
L  93-641,  and  (3)  an  evaluation  of  the 
implications  of  new  medical  technology  for 
the  organization,  delivery  and  equitable 
distribution  of  health  care  services.  In 
addition,  the  CouncU  advises  and  assists 
the  Secretary  in  the  preparation  of  general 
regulations  to  carry  out  the  purposes  of 
section  1122  of  the  Social  Security  AcLand 
on  policy  matters  arising  out  of  the 
implementation  of  it,  including  the 
coordination  of  activities  under  that 
section  with  those  under  other  parts  of  the 
Social  Security  Act  or  under  other  Federal 
or  federally  assisted  health  programs.  The 
Council  considers  and  advises  the 
Secretary  on  proposals  submitted  by  the 
Secretary  under  the  provisions  of  section 
1122(d)(2)  that  health  care  facilities  or 
health  maintenance  organizations  be 
reimbursed  for  expenses  related  to  capital 
expenditures  notv^thstanding  that  under 
section  122(d)(1)  there  would  otherwise  be 
exclusion  of  reimbursement  for  such 
expenses. 

Agenda:  Status  reports  fixtm  Health 
Resources  Administration  officials;  reports 
and  recommendations  from  the 
Subconunittee  on  National  Guidelines  and 
Technology  and  the  Subcommittee  on 
Implementation  and  Administration;  and 
consideration  of  the  health  planning 
program  of  the  future. 

Anyone  requiring  information 
regarding  the  subject  Coimcil  should 
write  to  or  contact  Mrs.  S.  Judy  Silsbee, 
Executive  Secretary,  National  Council 
on  Health  Planning  and  Development, 
Health  Resources  Administration,  Room 
10-27,  Center  Building,  3700  East-West 
Highway,  Hyattsville,  Maryland  20782. 
Telephone  (301)  436-7175. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Dated:  January  14, 1981. 
bene  D.  Skinner, 

Advisory  Committee  Management  Officer, 
HRA. 

[FR  Doc  81-1949  Filed  1-19-81: 8:45  am] 

BtLLING  CODE  4110-83-M 


National  Institutes  of  Health 

^ckle  Cell  Disease  Advisory 
Committee;  Meeting 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the  Sickle 
Cell  Disease  Advisory  Committee, 
National  Heart,  Lung,  and  Blood 
Institute,  February  19-20, 1981.  The 
meeting  will  be  held  on  ffie  NIH 
Campus,  9000  Rockville  Pike,  Bethesda, 
Maryland,  Building  31,  Conference 
Room  9,  C-Wing.  The  entire  meeting 
will  be  open  to  die  public  from  9:00  a.m. 
to  5:00  p.m.,  to  discuss  recommendations 
on  the  implementation  and  evaluation  of 
the  Sickle  Cell  Disease  Program. 


Attendance  by  the  Public  will  be  limited 
to  space  available. 

Mr.  York  Onnen,  Chief.  Public 
Inquiries  and  Reports  Branch,  NHLBI, 
NIH,  Building  31,  Room  4A21.  (301)  496- 
4236,  will  provide  summaries  of  the 
meeting  and  roster  of  the  Committee 
members, 

Clarice  D.  Reid,  M.D.,  Chief,  Sickle 
Cell  Disease  Branch,  DBDR  NHLBI,  NIH, 
Federal  Building,  Room  504,  (301)  496- 
6931,  will  furnish  substantive  program 
information. 

Dated:  January  13, 1981. 

Suzanne  L.  Fremeau, 

Committee  Management  Officer,  NIH. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.839,  Blood  Diseases  and 
Resources  Research,  National  Institutes  of 
Health) 

Note. — NIH  programs  are  not  covered  by 
OMB  Circular  A-95  because  they  fit  the 
description  of  "programs  not  considered 
appropriate"  in  Seciton  8(b)(4)  and  (5)  of  that 
Circular. 

(FR  Doc.  81-1982  Filed  1-19-81: 8:45  ajn.] 

BIUJNG  CODE  4110-0S-M 


Biotechnology  Resources  Review 
Committee;  Meeting 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
biotechnology  Resources  Review 
Committee,  Division  of  Research 
Resources,  February  10, 1981. 

Conference  Room  8,  Bldg.  31,  National 
Institutes  of  Health,  Bethesda, 

Maryland,  20205. 

This  meeting  will  be  open  to  the 
public  from  8:30  a.m.  to  approximately 
1:00  p.m.  for  discussion  of  Biotechnology 
Resources  Program  activities  in  1981  and 
to  discuss  possible  future  activities  in 
the  area  of  mass  spectrometry, 
attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  Sections  552b(c)(4)  and 
552b(c)(6),  Title  5,  U.S.  Code  and  section 
10(d)  of  I^b.  L.  92-463,  the  meeting  will 
be  closed  to  the  public  from 
approximately  1:00  p.m.  to  adjournment 
for  review,  discussion,  and  evaluation  of 
individual  research  prospectuses 
submitted  by  organizations  seeking 
access  to  PROPHET  System  services. 
These  prospectuses  and  the  discussions 
could  reveal  confrdential  trade  secrets 
or  commercial  property  such  as 
patentable  material,  and  personal 
information  concerning  individuals 
associated  with  the  prospectuses, 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Mr.  James  Augustine,  Chief,  Office  of 
Science  and  Health  Reports.  Division  of 
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Research  Resources,  Bldg.  31,  Rm.  5B-13, 
National  Institutes  of  Health,  Bethesda, 
Maryland,  20205,  telephone  area  code 
301  496-5545,  will  pro\ide  summaries  of 
meetings  and  rosters  of  committee 
members. 

Dr.  Charles  L.  Coulter,  Executive 
Secretary,  Biotechnology  Resources 
Review  Committee,  Division  of  Research 
Resources,  Bldg.  31,  Rm.  5B-41,  National 
Institutes  of  Health,  Bethesda, 

Maryland,  20205,  telephone  area  code 
301  496-5411,  will  furnish  substantive 
program  information. 

Dated:  January  13, 1981. 

Suzanne  L  Fremeau, 

Committee  Management  Officer,  National 
Institutes  of  Health. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.371,  Biotechnology  Research, 
National  Institutes  of  Health) 

NIH  progr  ams  are  not  covered  by  OMB 
Circular  A-95  because  they  fit  the  description 
of  “programs  not  considered  appropriate"  in 
section  8(b)(4)  and  (5)  of  that  Circular. 

|FR  Doc.  81-1974  Filed  1-19-81:  8:45  am) 

BILLmO  CODE  4110-08-M 


Cancer  CKnical  Investigation  Review 
Committee;  Meeting 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Cancer  Clinical  Investigation  Review 
Committee,  National  Cancer  Institute, 
February  23-24, 1981,  Building  3lC, 
Conference  Room  6,  National  Institutes 
of  Health,  Bethesda,  Maryland  20205. 
This  meeting  will  be  open  to  the  public 
on  February  23,  from  8:30  a.m.  to  11:00 
a.m.,  for  a  Mini-symposium  on  “The 
Role  of  Pathology  in  Cooperative 
Clinical  Studies.”  Attendance  by  the 
public  will  be  limited  to  space  available. 

In  accordance  with  provisions  set 
forth  in  Sections  552b(c](4)  and 
552b(c][6),  Title  5,  U.S.  Code  and  Section 
10(d)  of  IMb.  L.  92-463,  the  meeting  will 
be  closed  to  the  public  on  February  23, 
from  11:00  a.m.  to  5:00  p.m.,  and  on 
February  24,  from  8:30  a.m.  to 
adjournment,  for  the  review,  discussion 
and  evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material  and 
personal  information  concerning 
individual  associated  with  the 
applications,  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  Committee  Management  Officer, 
National  Cancer  Institute,  Building  31, 
Room  4B43,  National  Institutes  of 
Health,  Bethesda,  Maryland  20205  (301/ 
496-5708)  will  provide  summaries  of  the 


meeting  and  rosters  of  committee 
members,  upon  request. 

Dr.  Dorothy  K.  Macfarlane,  Executive 
Secretary,  National  Cancer  Institute, 
Westwood  Building,  Room  819,  National 
Institutes  of  Health,  Bethesda,  Maryland 
20205  (301/496-7481)  will  furnish 
substantive  program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Number  13.395,  Project  grants  in  cancer 
treatment  research.  National  Institutes  of 
Health) 

(NIH  programs  are  not  covered  by  OMB 
Circular  A-95  because  they  fit  the  description 
of  “programs  not  considered  appropriate"  in 
section  8(b)(4)  and  (5)  of  that  Circular.) 

Dated:  January  13, 1981. 

Suzanne  L.  Fremeau, 

Committee  Management  Officer,  NIH. 

[FR  Doc.  81-1977  Filed  1-19-81: 8:45  am) 

BILUNG  CODE  4110-0S-M 


Board  of  Scientific  Counselors, 

Division  of  Cancer  Treatment;  Meeting 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meeting  of  the  Board 
of  Scientific  Counselors,  DCT,  National 
Cancer  Institute.  February  12-13, 1981, 
Building  31,  6th  Floor,  “C"  Wing, 
Conference  Room  10,  National  Institutes 
of  Health.  This  meeting  will  be  open  to 
the  public  on  February  12, 1981,  from 
8:30  a.m.  until  10:30  a.m.,  and  again  from 
1:30  p.m.  until  adjournment,  and  on 
February  13, 1981,  from  8:30  a.m.  until 
adjournment,  to  review  program  plans, 
followup  on  status  of  budget  and  a 
progress  review  of  the  DCT  Biological 
Response  Modifiers  program  and  the 
Screening  Component  of  the  Drug 
Development  program.  Attendance  by 
the  public  will  be  limited  to  space 
available. 

In  accordance  with  the  provisions_set 
forth  in  Section  552b(c)(6),  Title  5,  U.S. 
Code  and  Section  10(d)  of  Pub.  L.  92-463, 
the  meeting  will  be  closed  to  the  public 
on  February  12, 1981,  from  10:45  a.m. 
until  12:30  p.m.,  for  the  review, 
discussion  and  evaluation  of  individual 
programs  and  projects  conducted  by  the 
National  Institutes  of  Health,  including 
consideration  of  personnel 
qualifrcations  and  performance,  the 
competence  of  individual  investigators, 
and  similar  items,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Dr.  Saul  A.  Schepartz,  Acting  Director, 
Division  of  Cancer  Treatment,  National 
Cancer  Institute,  Building  31,  Room  3A- 
51,  National  Institutes  of  Health, 
Bethesda,  Maryland  20205  (301-496- 
6404)  will  furnish  summaries  of 
meetings,  rosters  of  conunittee  members, 
and  substantive  program  information. 


Dated:  January  13, 1981. 

Suzanne  L.  Fremeau, 

Committee  Management  Officer,  NIH. 

[FR  Doc.  81-1975  Filed  1-19-81;  8:45  am) 

BILLING  CODE  4119-08-M 

Clinical  Applications  and  Prevention 
Advisory  Committee;  Meeting 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
Clinical  Applications  and  Prevention 
Advisory  Committee,  Division  of  Heart 
and  Vascular  Diseases,  National  Heart, 
Lung,  and  Blood  Institute,  January  29-30, 
1981,  Federal  Building,  Conference 
Room  B119,  Bethesda,  Maryland  20205. 

This  meeting  will  be  open  to  the 
public  on  January  29  from  1:30  p.m.  to 
adjournment.  At  2:30  the  committee  will 
break  into  subgroups  to  discuss  research 
opportunities  in  heart  and  vascular 
disease.  The  meeting  will  also  be  open 
on  January  30  from  8:30  a.m.  to  3:00  p.m. 
when  a  status  report  of  the  1981  new 
initiatives,  and  a  report  on  the 
Recommendations  of  the  National  Black 
Health  Providers  Task  Force  on  High 
Blood  Pressure  Education  and  Control 
will  be  presented.  Attendance  by  the 
public  will  be  limited  to  space  available. 

In  accordance  with  provisions  set 
forth  in  Sections  552b(c)(4)  and 
552b(c)(6),  Title  5,  U.S.  Code  and  Section 
10(d)  of  Public  Law  92-463,  the  meeting 
will  be  closed  to  the  public  on  January 
30  from  3:00  p.m.  to  adjoununent  for  the 
review  discussion  and  evaluation  of 
individual  contract  renewal  proposals. 
The  proposals  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mr.  York  Onnen,  Chief,  Public 
Inquiries  and  Reports  Branch,  National 
Heart,  Lung,  and  Blood  Institute, 

Building  31,  Room  4A21,  National 
Institutes  of  Health,  Bethesda,  Maryland 
20205,  phone  (301)  496-4236,  will  provide 
summaries  of  meetings  and  rosters  of 
committee  members.  Dr.  William 
Friedewald,  Executive  Secretary  of  the 
Committee,  Federal  Building,  Room  212, 
Bethesda,  Maryland  20205,  phone  (301) 
496-2533,  will  furnish  substantive 
program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.837,  Heart  and  Vascular 
Diseases  Research,  National  Institutes  of 
Health.) 

(NIH  programs  are  not  covered  by  OMB 
Circular  A-95  because  they  fit  the  description 
of  “programs  not  considered  appropriate”  in 
Section  8(b)(4)  and  (5)  of  that  Circular.) 
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Dated:  January  14, 1981. 

Suzanne  L.  Fremeau, 

Committee  Management  Officer,  NIH. 
(HI  Doc.  81-1978  Filed  1-19-81;  8:45  a.m.] 

BiLUNG  CODE  4110-08-M 


Clinical  Cancer  Program  Project  and 
Cancer  Center  Support  Review 
Committee  (Cancer  Center  Support 
Review  Subcommittee);  Meeting 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
Clinical  Cancer  Program  Project  and 
Cancer  Center  Support  Review 
Committee  (Cancer  Center  Support 
Review  Subcommittee),  National  Cancer 
Institute,  March  19-20, 1981,  Building 
3lC,  Conference  Room  6,  National 
Institutes  of  Health,  Bethesda, 

Maryland.  This  meeting  will  be  open  to 
the  public  on  March  19,  from  8:30  a.m.  to 
10K)0  a.m.,  to  review  administrative 
details.  Attendance  by  the  public  will  be 
limited  to  space  available. 

In  accordance  with  provisions  set 
forth  in  Sections  552b(c)(4)  and 
S52b(c](6),  Title  5,  U.S.  Code  and  Section 
10(d)  of  I^blic  Law  92-463,  the  meeting 
will  be  closed  to  the  public  on  March  19, 
from  10:00  a.m.  to  6:00  p.m.,  and  on 
March  20,  from  8:30  a.m.  to  adjournment, 
for  the  review,  discussion  and 
'  evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Winifred  Lumsden,  the  Committee 
Management  Officer,  National  Cancer 
Institute,  Building  31,  Room  4B43, 
National  Institutes  of  Health,  Bethesda, 
Maryland  20205  (301/496-5708)  will 
provide  summaries  of  the  meetings  and 
rosters  of  committee  members,  upon 
request. 

Dr.  Robert  L.  Maiming,  Executive 
Secretary,  National  Cancer  Institute, 
Westwood  Building,  Room  803,  National 
Institutes  of  Health,  Bethesda,  Maryland 
(301/496-7721)  will  furnish  substantive 
program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Number  13.397,  project  grants  in  cancer 
center  support.  National  Institutes  of  Health.) 
(NIH  programs  are  not  covered  by  OMB 
Circular  A-95  because  they  6t  the  description 
of  “programs  not  considered  appropriate"  in 
section  8(b)  (4)  and  (5)  of  that  Circular.) 


Dated:  January  13, 1981. 

Suzanne  L.  Fremeau, 

Committee  Management  Officer,  NIH. 

[FR  Doc.  81-1978  Filed  1-19-81: 8:45  am] 

BiLUMO  CODE  4110-08-M 


General  Clinical  Research  Centers 
Committee;  Meeting 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
General  Clinical  Research  Centers 
Committee,  Division  of  Research 
Resources,  February  23-24, 1981.  The 
meeting  will  be  held  in  Conference 
Room  8,  Building  31,  National  Institutes 
of  Health,  Bethesda,  Maryland  20205. 

The  meeting  will  be  open  to  the  public 
on  February  23, 1981,  from  9:00  a.m.  to 
approximately  11:00  a.m.,  to  discuss 
administrative  matters.  Attendance  by 
the  public  will  be  limited  to  space 
available.  In  accordance  with  the 
provisions  set  forth  in  Sections 
552b(c)(4)  and  552b(c)(6).  Title  5,  U.S. 
Code  and  Section  10(d)  of  Pub  L  92-463, 
the  meeting  will  be  closed  to  the  public 
on  February  23, 1981,  from 
approximately  11:00  a.m.  to  recess  and 
on  February  24, 8:30  a.m.  to  adjournment 
for  the  review,  discussion,  and 
evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mr.  James  Augustine,  Informatin 
Officer,  Division  of  Research  Resources, 
Bldg.  31,  Rm.  5B-13,  National  Institutes 
of  Health,  Bethesda,  Maryland  20205, 
(301)  496-5545  will  provide  summaries  of 
the  meeting  and  rosters  of  the 
Committee  members.  Dr.  Ephraim  Y. 
Levin,  Executive  Secretary  of  the 
General  Clinical  Research  Centers 
Review  Committee,  Bldg.  31,  Rm.  5B51 
National  Institutes  of  Health,  Bethesda, 
Maryland  20205,  (301)  496-6595,  will 
furnish  substantive  program 
information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.333,  Clinical  Research, 
National  Institutes  of  Health) 

(NIH  programs  are  not  covered  by  OMB 
Circular  A-95  because  they  fit  the  description 
of  “programs  not  considered  appropriate”  in 
section  8(b)(4)  and  (5)  of  the  Circular. 

[FR  Doc.  81-1979  Filed  1-49-81: 8:45  am] 

BHJJNG  CODE  4110-0e-M 


Minority  Access  to  Research  Careers 
Review  Committee;  Meeting 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Minority  Access  to  Resear^  Careers 
Review  Committee,  National  Institute  of 
General  Medical  Sciences,  National 
Institutes  of  Health,  Building  31-C, 
Conference  Room  7,  on  March  5-6, 1981, 
9:00  a.m. 

This  meeting  will  be  open  to  the 
public  on  March  5, 9:00  a.m.  to  12KX)  p.m. 
The  meeting  will  consist  of  opening 
remarks  and  discussion  of  procedural 
matters.  Attendance  by  the  public  will 
be  limited  to  space  available. 

In  accordance  with  provisions  set 
forth  in  Section  552b(c)(6),  Title  5,  U.S. 
Code  and  Section  10(d]  of  Pub.  L  92-463, 
the  meeting  will  be  closed  to  the  public 
for  approximately  the  last  four  hours  of 
the  day  on  March  5,  and  approximately 
four  hours  on  March  6  It  is  estimated 
that  this  will  occur  frt>m  1:00  p.m.  to  5:00 
p  jn.,  on  March  5,  and  on  Mai^  6  frtim 
9:00  a.m.  until  adjournment  for  the 
review,  discussion  and  evaluation  of 
institutional  and  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  personal 
information  concerning  individuals 
associated  with  the  applications,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Ms.  Ellen  Casselberry,  Public 
Information  Officer,  NIGMS,  Westwood 
Building,  Room  9A-10,  5333  Westbard 
Avenue,  Bethesda,  Maryland  20205, 
telephone  (301)  496-7301,  will  furnish 
summary  minutes  of  the  meeting  and  a 
roster  of  committee  members. 

Substantive  program  information  may 
be  obtained  frnm  Harriet  L  Gordon, 
M.D.,  Executive  Secretary,  Westwood 
Building,  Room  949,  Bethesda,  Maryland 
20205,  telephone  (301)  496-7585. 

(Catalog  of  Federal  Domestic  Assistance 
Program  13.880,  Minority  Access  to  Research 
Careers  (MARC),  National  Institutes  of 
Health,  Apartment  of  Health  and  Human 
Services.) 

(NIH  programs  are  not  covered  by  OMB 
Circular  A-95  because  they  fit  the  description 
of  “program  not  considered  appropriate”  in 
section  8(b)  (4)  and  (5)  of  that  Circular.) 

Dated:  January  13, 1981. 

Suzaime  L  Fremeau, 

Committee  Management  Officer,  NIH. 

(FR  Doc  81-1980  Hied  1-19-81;  8:45  am] 

BILLINQ  CODE  4110-08-M 


Research  Grants;  Division  Meetings 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meetings  of  the 
following  study  sectons  for  February 
through  March  1981,  and  the  individuals 
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from  whom  summaries  of  meetings  and 
rosters  of  committee  members  may  be 
obtained. 

These  meetings  will  be  open  to  the 
public  to  discuss  administrative  details 
relating  to  Study  Section  business  for 
approximately  one  hour  at  the  beginning 
of  the  fust  session  of  the  first  day  of  the 
meeting.  Attendance  by  the  public  will 
be  limited  to  space  available.  These 
meetings  will  be  closed  thereafter  in 
accordance  with  the  provisions  set  forth 
in  Sections  552b(c)(4]  and  552(c}[6],  Title 
5,  U.S.  Code  and  Action  10(d)  of  I^b.  L 


92-^63,  for  the  review,  discussion  and 
evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Marian  Oakleaf,  Acting  Chief, 
Grants  Inquiries  Office,  Division  of 
Research  Grants,  Westwood  Building, 


National  Institutes  of  Health,  Bethesda, 
Maryland  20205,  telephone  area  code 
301-496-7441  will  furnish  summaries  of 
the  meetings  and  rosters  of  committee 
members.  Substantive  program 
information  may  be  obtained  from  each 
Executive  Secretary  whose  name,  room 
number,  and  telephone  number  are 
listed  below  each  study  section.  Anyone 
planning  to  attend  a  meeting  should 
contact  the  Executive  Secretary  to 
confirm  the  exact  meeting  time.  All 
times  are  A.M.  unless  otherwise 
specified. 


study  section  Febniary-Mercii  Time  Location 

1981  meetings 

Allergy  A  Immunology:  Dr.  Morton  Reitman,  Rm.  320,  Tel.  301-496-  Mar.  21-14..__ _ _ 8:30 . . -  Marriott  HoteL  Bethesda,  MD. 

7380. 

Applied  Physiology  &  Orthopedics:  Ms.  Heen  E.  Steward,  rm.  350,  Tel.  Mar.  11-14 _ _ _  IKX)  pjn . . . . .  Room  9,  Bldg.  31C,  Bethesda,  MO. 

301-496-7581. 

Bacteriology  &  Mycology:  Or.  Milton  Gordon,  Rm.  304,  Tel.  301-496-  Feb.  26-28. . . . .  8:30 . . . .  Hoiday  Inn,  Bethesda,  MO. 

7340. 

Behavorial  Medicine:  Or.  Joan  Rittenhouse,  Rm.  203,  Tel.  301-496-  Mar.  4-6 _ _ _ 9:00 _ _ _ _ _ Georgetown  Holiday  bm,  Washington,  DC. 

7109. 

Biochemical  Endocrinology:  Or.  Norman  Gold,  Rm.  A-17,  Tel.  301-  Feb.  23-25 _ _ _  8:30 _ _  In-Town  Motel,  Chevy  Chase,  MO. 

496-7430. 

Biochemistry:  Dr.  Adolphus  P.  Toliver,  Rm.  318,  TeL  301-496-7516 .  Mar.  4-7 _  8:30 . . . .  Marriott  Hotel,  Bethesda,  MO. 

Bio-Organic  A  Natural  Products  Chemistry.  Or.  Michael  Rogers,  Rm.  Feb.  23-25 _ _ _ _ _  9KX) . .  Marriott  Hotel,  Bethesda,  MO. 

A-27,  Tel.  301-496-7107. 

Biophysics  A  Biophysical  Chemisiry  A:  Dr.  James  C.  Cassatt,  Rm.  Feb.  20-22 _ _ _  9:00 _ _ _  Hyatt  House,  Arlingtoa  VA. 

236,  Tel.  301-496-7060. 

Biophysics  A  Biophysical  Chemistry  B:  Dr.  John  B.  WoW.  Rm.  236,  Feb.  18-20 . . . . 8:30 _ _ _ _ _ _  Room  7,  Bldg.  31C,  Bethesda,  MO. 

Tel.  301-496-7070. 

Bio-Psychology  Or.  A.  Keith  Murray,  Rm.  220,  TeL  301 -496-7058 ......  Feb.  23-26 . .  9:00 . . . . .  Marytand  Inn,  Annapolis,  MD. 

Cardiovascular  A  Pulmonary  Dr.  Cor»tanca  E.  Weinstein,  Rm.  2A-04,  Mar.  4-6 _  8:00 _ _ _  Geoigetown  Holiday  bin,  Washington,  DC. 

Tel  301-496-7316 

Cardiovascular  A  Renat  Or.  Rosemary  S.  Morris,  Rm.  321,  Tel.  301-  Feb.  18-20 _ _ _ ....  8:30 . . . .  Hofiday  Inn,  Bethesda,  MO. 

496-7901. 

Cell  Biology  Dr.  Gerald  Greenhouse,  Rm.  306,  Tel.  301-496-7681 _  Feb.  18-20 _ _ _  830 _ _ _ _ _  Room  A,  Landow  Bldg.,  Bethesda,  MD. 

Chemical  Pathology  Dr.  Edmund  Copeland,  Rm.  353,  Tel.  301-496-  Feb.  17-19 . . .  8:00 . . .  Holiday  hm.,  Bethesda,  MO. 

7078. 

Communicative  Sciences:  Dr.  Michael  Halasz,  Rm.  226,  Tel.  301-  Mar.  4-6 _  630 _ _ _  Connecticut  Inn,  Washington,  DC 

496-7550. 

Diagnostic  Radiology  Dr.  Catherine  Wingate,  Rm.  219,  Tel.  301-496-  Feb.  23-25  _  8:30 . . . . . .  Marriott  Hotel,  Bethesda,  MD. 

7650. 

Endocrinology  Mr.  Morris  M.  Graft,  Rm.  333,  Tel.  301-496-7346 _  Feb.  23-25 . . .  7:00  p.m . . . . .  Linden  HiB  Hotel,  Bethesda,  MD. 

Epidemiology  A  Disease  ConboL  Cb.  Ann  Schruederberg,  Rm.  234,  Feb.  26-27 _ _ _ _ _  8:30 . . .  Ramada  bin,  Bethesda,  MD. 

TeL  302-496-7246. 

Experimental  Cardiovascular  Sciences:  Dr.  Richard  Peabody.  Rm.  Fob.  24-26 ..._ . _..  8:00 . . . .  Holiday  Inn,  Bethesda,  MD. 

3t0.  Tel.  301-496-7940. 

Experimental  Immunology  Dr.  David  Lavrbi,  Rm.  222,  Tel.  301-496-  Feb.  26-28 . - . . . .  8:30 _ _ _ _  Marriott  Hotel,  Bethesda,  MD. 

7238. 

Experimental  Therapeutics:  Dr.  Arme  R.  Bourke,  Rm.  319,  Tel.  301-  Feb.  25-28 _  12:30  p.m . .  Marriott  Hotel.  Bethesda,  MC 

496-7839. 

Experimertal  Vxology  Dr.  Eugene  Zebovitz,  Rm.  206,  Tel.  301-496-  Fob.  22-25 . .  2:00  p.m . . . .  Room  8.  Bldg.  31C,  Bethesda,  MD. 

7474. 

General  Medicine  A:  Dr.  Harold  Davidson.  Rm.  354,  TeL  301-496-  Feb.  26-27 _ _ _  8:30 . . . .  Room  8.  Bldg.  31C,  Bethesda,  MD. 

7797. 

General  Medicine  B:  Dr.  Mischa  Friedman,  Rm.  322,  Tel.  301-496-  Mar.  4-7 _ : _ 8:30 . . . .  Georgetown  Holiday  Inn,  Washington,  DC. 

7730. 

Genetios:  Dr.  David  Remondmi,  Rm.  349,  TeL  301-496-7271 _  Feb.  19-21 . . . . . .  9:00 _ _ _ _  Room  6.  BWg.  31C.  Bethesda,  MD. 

Hematology  Dr.  dark  Lum,  Rm.  355,  Tel.  301-496-7500 .  Feb.  26-28 . . .  8:30. . . . .  bi-Town  Motel,  Ch^  Chase,  MD. 

HuiT>an  Development  Dr.  Miriam  Kelty,  Rm,  303,  Tel.  301-496-7025...  Mar.  8-11 _ _ _  8:30 . . . . . . .  Gramercy  Inn.  Washington,  DC. 

Human  Embryology  A  Development  Dr.  Arthur  Hoversland,  Rm.  221,  Mar.  3-6 . . . .  6:00  p.m . . . .  Ramada  Inn,  Bethesda,  MO. 

Tel.  301-496-7597. 

Immunobiology  Dr.  William  Stylos,  Rm.  226,  Tel.  301-496-7780 . .  Mar.  4-6 . . . . .  8:30 . . . .  Linden  Hill  Hotel,  Bethesda,  MD. 

Irnmunological  Sciences:  Dr.  Lottie  Komfeld,  Rm.  233,  Tel.  301-496-  Feb.  25-27 _ _ _ 8  JO . . . .  Linden  Hill  Hotel.  Bethesda,  MD. 

7179. 

Mammalian  Genetics:  Dr.  Hahror  Aasiestad,  Rm.  349,  Tel.  301-496-  Feb.  26-28  _  9:00 _ _  Room  6,  Bldg.  31C.  Bethesda  MD 

7271. 

Medicinal  Chemistry  A:  Dr.  Ronald  Dubois,  Rm.  A-27,  Tel.  301-496-  Feb.  25-27 _ _  9dX) _ _ _ _  Holiday  Inn,  Chevy  Chase  MO 

7107. 

Metabolism:  Dr.  Robert  Leonard,  Rm.  334,  tel.  301-496-7091 .  Feb.  26-28  .  8:30 . . .  Room  10.  BWg.  31C.  Bethesda,  MD. 

Metallobiochemisby  Dr.  Marjam  Behar,  Rm.  310,  Tel.  301-496-7733..  Feb  26-26 _ _ _  9:00  . . .  Rosslyn  Westpark  Hotel,  Arlington,  VA. 

Microbial  Physiology;  Dr.  Marlin  Slater.  Rm.  238,  Tel.  301-496-7183...  Feb.  25-27 . . .  8:30  . .  Ramada  Inn,  Bethesda,  MO. 

Molecular  Biology  Dr.  DonaW  Disque,  Hm.  328,  Tel.  301-496-7830 ....  Feb.  19-21 . . .  8-30  . . .  United  Inn,  Bethesda,  MO. 

Molecular  Cytology  Dr.  Ramesh  Nayak,  Hm.  233,  Tel.  301-496-7149.  Feb.  28-28 _ _  8:30 . . . .  Room  7,  Bldg.  31C.  Bethesda,  MO. 

Neurological  Sciences:  Dr.  Edwin  Berios,  Hm.  207,  Tel.  301-496-  Feb.  26-28 _ _  8:30 . .  Sheraton  bm.  Silver  Spring,  MD. 

7000. 

Neurology  A:  Dr.  WiWam  Morris,  Rm.  326,  TeL  301-496-7095 . Mar.  11-14 _ 9J0 _  Executive  House  HoteL  Washington,  0£. 

Neurology  B;  Dr.  WUIard  McFarland,  Hm  A-25.  Tel.  301-496-7422 .  Feb.  25-28 _ _ _  8J0 _ _ _  Mayflower  Hotel,  Washington,  DC 

Nubitiorc  Dr.  John  a  SchuberL  Rm.  204,  TeL  301-496-7178 . Feb.  25-27  _  8:30 . .  Room  9,  BWg.  31C,  Bethesda.  MD. 
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Study  section 

Fetxuary-March 

Time 

Location 

• 

1981  meetings 

Oral  Biology  &  Medicine;  Or.  Thomas  Tarpley,  Jr.,  Rm.  325,  Tel.  301- 
496-7818. 

Pathobiological  Chemistry;  Dr.  Clarice  E.  Gaylord,  Rm.  A-26,  Tel. 
301-496-7820. 

Pathology  A:  Dr.  Harold  Waters,  Rm.  337,  Tel.  301-496-7305 . 

Pathology  B;  Or.  Eari  Fisher.  Rm.  352,  Tel.  301-496-7244 . . . 

Pharmacology;  Or.  Joseph  Kaiser,  Rm.  206,  Tel.  301-496-7408........... 

Physical  Biochemistry;  Dr.  Jeanne  KeUey,  Rm.  218,  Tel  301-496- 
7120. 

Physiological  Chemistty;  Dr.  Harry  Brodie,  Rirr.  440,  Tel.  301-496- 
7837. 

Physiology;  Dr.  Martin  Frank,  Rm.  209,  Tel.  301-496-7878 — . 

Radiatkxv  Dr.  Robert  L  Strsarbe,  Rm.  219,  Tel  301-496-7073  — . 

Reproductive  Biology;  Dr.  Dharam  Dhindsa,  Rm.  307,  Tel.  301-496- 
7318. 

Social  Sderxres  &  Population;  Ms.  Carol  Campbell  Rm.  210,  Tel. 
301-496-7906. 

Surgery,  Anesthesiology  &  Trauma:  Dr.  Keith  Kraner,  Rm.  336,  Tel. 
301-496-7771. 

Surgery  &  Bioengineering.  Dr.  Joe  AOurrson,  Rm.  303,  Tel  301-496- 
7506. 

Toxicology;  Dr.  Raymong  Bahor,  Rm.  205,  Tel  301-496-7570 . 

Tropical  Medicine  &  Parasitology;  Dr.  Betty  June  Myers,  Rm.  203,  TwI. 
301-496-7494. 

Virology;  Dr.  Claire  Winestrx*.  Rm.  309,  Tel.  301-496-7605 . 

Visual  Sciences  A:  Dr.  Orvi  E.  A.  Bolduan,  Rm.  439,  Tel.  301-496- 
7280. 

Visual  ScierK»s  B:  Or.  Luigi  Giacometti,  Rm.  325,  Tel.  301-496-7251- 


Feb.  23-26 _ 6-30 _  Marriott  Hotel.  Bethesda,  MO. 

Mar.  2-5 _ — _  6;30__.™__ _ _ _  Room  8,  Bldg.  31C,  Bethesda.  MD. 

Mar.  10-13..- . . .  8:00 _ _  ShorehanvAmericana  Hotel.  Washington,  DC. 

Mar.  11-13.- . — _ _  8:30— _ _ _ _ -  Holiday  Inn.  Bethesda.  MO. 

Feb.  24-26 . . . - .  6;30 _ _  Hofiday  Irei.  Bethesda.  MD. 

Feb.  26-28 _ _ _ — _ -  9:00 _ — — _ - _  Georgetwon  Holiday  Inn,  Washington.  DC. 

Feb.  26-28 _ _ — .  8:30 _ ..—  Rosslyn  Westpark  Hotel.  Arlington.  VA. 

Mat.  6-8 _ _ _  9:00 . - . . . —  Sherattxi  Inn,  Silver  Spring,  MD. 

Mar.  2-4 _ _  9:00 _ _ _ _  Holktay  Irm,  Chevy  Chase,  MO. 

Feb.  17-20 . . . . _...  8:30 _ _ - . . Ramada  Inn.  Bethesda,  MD. 

Feb.  20-22 _ - _  0:00 . . .  Georgetown  Holiday  Inn,  Washington,  DC. 

Feb.  19-21 . . -  8:30 _ _ —  Holiday  Irm,  Bethesda,  MO. 

Feb.  19-21 _ _ _  8;30 _ _  Holiday  Inn.  Bethesda,  MD. 

Feb.  25-27 . . .  8:30 . . . - .  Holiday  km,  Washington.  DC. 

Feb.  26-28  _ 8:30 . . .  Connecticut  Inn,  Washington.  DC. 

Mar.  5-7 _  8;30 . . . Room  8.  BkJg  31C.  Bethesda.  MO. 

Mar.  4-6 _  9:00 _ - _  Okie  Colony  Motor  Lodge,  Alexatxlria,  VA. 

Mar.  11-14 . - .  9:00 _  Georgetown  Holiday  Inn,  Washinglon,  DC. 


Dated:  January  13, 1981. 

Suzanne  L.  Fremeau, 

Committee  Management  Officer,  National  Institutes  of  Health. 

(Catalog  of  Federal  Domestic  Assistance  Program  Nos.  13.306,  13.333,  13.337,  13.393-13.396,  13.837-13.844,  13.846-13.878,  13.892,  13.893, 
National  Institutes  of  Health,  HHSJ. 

NIH  programs  are  not  covered  by  OMB  Circular  A-95  because  they  fit  the  description  of  “programs  not  considered  appropriate”  in 
section  8(b]  (4)  and  (5)  of  that  Circular. 

(FR  Doc.  81-1973  Filed  1-19-81;  6:45  a.m.] 

BILUNG  CODE  411IMM-M 


Public  Health  Service 

National  Toxicology  Program  Board  of 
Scientific  Counselors;  Meeting 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
National  Toxicology  Program  Board  of 
Scientific  Counselors,  U.S.  Public  Health 
Service,  in  Building  3lC,  National 
Institutes  of  Health,  Bethesda, 

Maryland,  on  February  18, 1981. 

The  meeting  will  be  held  in 
Conference  Room  6,  and  will  be  open  to 
the  public  from  9  a.m.  imtil  adjournment 
for  the  purpose  of  completing  external 
peer  reviews  on  draft  technical  reports 
of  bioassays  from  the  National 
Toxicology  Program  (NTP) 
Carcinogenesis  Testing  Program. 
Reviews  will  be  conducted  by  the 
Technical  Reports  Review 
Subcommittee  of  the  Board  in 
conjunction  with  an  ad  hoc  panel  of 
experts. 

Draft  technical  reports  will  be  peer 
reviewed  February  18  on  the  following 
chemicals  (and  routes  of 
administration}: 


Chemical  Route 


C.l.  Acid  Orange  10 _ _ _ _ _  Dosed  feed. 

1 1  -Aminoundecanoic  add _ — _  Do. 

c.l.  Disperse  Yellow  3 _ _ _ _  Da 

D  and  C  Red  No.  9 _ _ _..  Da 

C.I.  Solvent  Yoiiow  14..„ . . ....  Do. 


Chemical 

Route 

. .  Do. 

Dft 

. . .  Do. 

Gum  Tara _ _ 

-  Da 

The  Executive  Secretary,  Dr.  Larry  G. 
Hart,  Office  of  the  Director,  National 
Toxicology  Program,  P.O.  Box  12233, 
Research  Triangle  Park,  North  Carolina 
27709,  telephone  (919)  541-3989,  FTS 
629-3989,  will  furnish  summarj'  minutes 
of  the  reviews,  rosters  of  Subcommittee 
and  panel  members,  and  other  program 
information. 

Dated:  January  6, 1981. 

David  P.  Rail,  M.D.,  Ph.D., 

Director,  National  Toxicology  Program. 

(FR  Doc.  81-1981  Filed  1-19-81: 8:45  am) 

BtLUNG  CODE  4110-<ia-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

[Docket  No.  N-81-1053] 

Privacy  Act  of  1974;  Proposed 
Amendment  to  System  of  Records 

AGENCY:  Department  of  Housing  and 
Urban  Development. 


action:  Notice  of  proposed  amendment 
to  existing  system  of  records. 

summary:  The  Department  is  giving 
notice  that  it  intends  to  amend  the 
following  Privacy  Act  system  of  records: 
HUD/DEPT-64,  Congregate  Housmg 
Services  Program  Data  Files. 

EFFECTIVE  DATE:  The  amendment  shall 
become  effective  without  further  notice 
30  calendar  days  fi-om  the  publication  of 
this  notice  unless  comments  are 
received  on  or  before  that  date  which 
would  result  in  a  contrary 
determination. 

ADDRESS:  Rules  Docket  Clerk,  Room 
5218,  Department  of  Housing  and  Urban 
Development  451  Seventh  Street,  SW., 
Washington,  D.C.  20510. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  English,  Department  Privacy  Act 
Officer,  Telephone:  202-557-0605.  This  is 
not  a  toll  free  number. 

SUPPLEMENTARY  INFORMATION.  The 
Department  is  modifying  the  Congregate 
Housing  Services  Program  (CHSP)  Data 
Files  (HUD/DEPT-64).  The  system  is 
being  expanded  to  increase  the 
categories  of  individuals  covered  to 
include:  (1)  A  sample  of  individuals 
residing  in  non-grantee  public  housing 
and  Section  202  projects;  and  (2)  a 


6076 


Federal  Register  /  Vol.  46,  No.  13  /  Wednesday.  January  21,  1981  /  Notices 


random  sample  of  individuals  residing 
in  CHSP  grantee  projects  who  did  not 
apply  for  CHSP.  The  proposed 
modification  also  increases  the 
categories  of  records  maintained  on  all 
individuals.  The  modification  is  being 
made  to  allow  an  evaluation  of  the 
program  as  requested  by  0MB  and 
Congress.  The  evaluation  will  not  affect 
the  privacy  of  any  individual  and  will 
not  release  information  on  individuals 
or  provide  information  which  identifies 
any  individual  in  any  way.  Previously, 
the  system  was  published  at  45  FR  67621 
(October  10, 1980).  Appendix  A,  which 
lists  the  addresses  of  HUD’s  offices  was 
published  at  45  FR  67626  (October  10, 
1980).  A  report  of  intent  to  amend  this 
system  of  records  was  filed  with  the 
Speaker  of  the  House,  the  President  of 
the  Senate,  and  the  Director,  Office  of 
Management  and  Budget  on  December 
16, 1980. 

HUD/DEPT-64 

System  Name: 

Congregate  Housing  Services  Program 
Data  Files. 

System  Location: 

Headquarters  and  Offices  of  HUD 
Contractor. 

Categories  of  Individuals  Covered  by 
System: 

Congregate  Housing  Services  Program 
(CHSP)  participants  and  selected 
applicants  and  non-applicants  residing 
in  grantee  public  housing  and  Section 
202  (elderly)  projects;  and  selected 
individuals  residing  in  non-grantee 
public  housing  and  Section  202  projects. 

Categories  of  Records  in  the  System: 

The  files  will  contain  the  following 
records  on  CHSP  participants:  Name, 
project,  file  number,  race/ethnic 
background,  birthdate,  sex,  marital 
status,  residential  history  and  cinrent 
living  arrangement,  number  of  minors 
residing,  number  of  children/relatives 
nearby  and  family  relationships, 
education,  socioeconomic  status 
(occupation/income),  total  housing 
expense,  characteristics  (special 
features)  of  the  Housing  unit,  size  of 
unit,  sources  of  income  and  medical 
coverage,  handicap  type,  disability  type, 
medical  status  (recurrent/chronic 
medical  problems)  and  hospitalization 
in  past  year,  scores  on  activiites  of  daily 
living  tests,  level  of  informal  service 
supports  (family,  friends,  etc.),  current 
and  previous  services  received  by 
program  type  (formal  services),  dates  of 
services  receipt,  service  needs 
assessment,  moral  scale  and  satisfaction 
with  services  and  residential 


arrangements,  mental  status  (primarily, 
disorientation  for  elderly  and  cognitive 
functioning  for  mentally  retarded), 
emotional  status,  social  interaction 
assessment  (participation  in  formal  and 
informal  activities,  and  interpersonal 
skills),  cost  and  usage  of  CHSP  and 
other  services,  project  admission  date, 
CHSP  application  date,  physical 
functioning/health  status  when  entered 
project,  current  physical  functioning/ 
health  status,  physical  functioning/ 
health  status  at  entry  to  CHSP, 
Professional  Assessment  Committee 
(PAC)  determinations  and  recommended 
services,  physical  functioning/health 
status  when  left  CHSP,  date  moved  out 
of  project,  physical  functioning/health 
status  when  moved  out  of  project,  new 
address/telephone  (or  contact  person), 
name /telephone  of  physician,  legal 
guardian,  or  family  member. 

The  files  will  contain  the  following 
records  on  CHSP  applicants  who  were 
not  selected  as  participants:  Name, 
project,  file  number,  race/ethnic 
background,  birthdate,  sex,  marital 
status,  resident  history  and  current 
living  arrangement,  number  of  minors 
residing,  number  of  children/relatives 
nearby  and  family  relationships, 
education,  socio-economic  status 
(occupation/income),  total  housing 
expense,  characteristics  (special 
features)  of  the  housing  unit,  size  of  unit, 
sources  of  income  and  medical 
coverage,  handicap  type,  disability  type, 
medical  status  (recurrent/chronic 
medical  problems)  and  hospitalization 
in  past  year,  scores  on  acti^ties  of  daily 
living  tests,  level  of  informal  service 
supports  (family,  friends,  etc.),  current 
and  previous  services  received  by 
program  type  (formal  services),  dates  of 
service  receipt,  service  needs 
assessment,  morale  scale  and 
satisfaction  with  services  and 
residential  arrangements,  mental  status 
(primarily,  disorientation  for  elderly  and 
cognitive  functioning  for  mentally 
retarded),  emotional  status,  social 
interaction  assessment  (participation  in 
formal  and  informal  activiites,  and 
interpersonal  skills),  cost  and  usage  of 
services,  project  admission  date,  CHSP 
application  date,  physical  functioning/ 
health  status  when  entered  project, 
physical  functioning/health  status  when 
applied  to  CHSP,  current  physical 
functioning/health  status,  PAC 
determinations,  date  moved  out  of 
project,  physical  functioning/health 
status  when  moved  out  of  project,  new 
address /telephone  (or  contact  person), 
name/telephone  of  physician,  legal 
guardian,  or  family  member. 

The  files  will  contain  the  following 
records  on  residents  of  CHSP  projects 


who  did  not  apply  to  the  program  and 
residents  of  non-CHSP  projects:  name, 
project,  file  niunber,  race/ethnic 
background,  birthdate,  sex,  marital 
status,  residential  history  and  current 
living  arrangement,  number  of  minors 
residing,  number  of  children/relatives 
nearby  and  family  relationships, 
education,  socio-economic  status 
(occupation/income),  total  housing 
expense,  characteristics  (special 
features]  of  the  housing  unit,  size  of  unit, 
sources  of  income  and  medical 
coverage,  handicap  type,  disability  type, 
medical  status  (recurrent/chronic 
medical  problems]  and  hospitalization 
in  past  year,  scores  on  activities  of  daily 
living  tests,  level  of  informal  service 
supports  (family,  fi-iends,  etc.],  current 
and  previous  services  received  by 
program  type  (formal  services],  dates  of 
service  receipt  service  needs 
assessment,  morale  scale  and 
satisfaction  with  services  and 
residential  arrangements,  mental  status 
(primarily,  disorientation  for  elderly  and 
cognitive  functioning  for  mentally 
retarded),  emotional  status,  social 
interaction  assessment  (participation  in 
formal  and  informal  activities,  and 
interpersonal  skills),  cost  and  usage  of 
services,  project  admission  date, 
physical  functioning/health  status  when 
entered  project,  current  physical 
functioning/health  status,  date  moved 
out  of  project,  physical  functioning/ 
health  status  when  moved  out  of  project, 
new  address/telephone  (or  contact 
person),  name/telephone  of  physician, 
legal  guardian,  or  family  member. 

Authority  for  Maintenance  of  the 
System: 

Title  IV,  Housing  and  Community 
Development  Amendments  of  1978 
(Congregate  Housing  Services  Act  of 
1978). 

Routine  Uses  of  Records  Maintained  in 
the  System  Including  Categories  of 
Users  and  the  Purposes  of  Such  Uses: 

To  HUD  Contractor  for  conducting  the 
evaluation. 

Policies  and  Practices  for  Storing, 
Retrieving,  Accessing,  Retaining  and 
Disposing  of  Records  in  the  System: 

Storage: 

In  file  folders  and  on  magnetic  tape/ 
disc/drum. 

Retrievability: 

Name,  project,  file  number,  race/ 
ethnic  background,  birth  date,  sex, 
marital  status,  residential  history  and 
current  living  arrangement,  number  of 
minors  residing,  number  of  children/ 
relatives  nearby  and  family 
relationships,  education,  socio-economic 
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status  (occupation/income),  total 
housing  expense,  characteristics  (special 
features)  of  the  housing  unit,  size  of  unit, 
sources  of  income  and  medical 
coverage,  handicap  type,  disability  type, 
medical  status  (recurrent/ chronic 
medical  problems]  and  hospitalization 
in  past  year,  scores  on  activities  of  dedly 
living  tests,  level  of  informal  service 
supports  (family,  friends,  etc.],  current 
and  previous  services  received  by 
program  type  (formal  services],  dates  of 
service  receipt,  service  needs 
assessment,  morale  scale  and 
satisfaction  with  services  and 
residential  arrangements,  mental  status, 
emotional  status,  social  interaction 
assessment  (participation  in  formal  and 
informal  activities,  and  interpersonal 
skills],  cost  and  usage  of  CHSP  and 
other  services,  project  admission  date. 
CHSP  application  date,  physical 
fuiictioning/health  status  when  entered 
project,  current  physical  functioning/ 
health  status,  physical  functioning/ 
health  status  at  entry  to  CHSP,  PAC 
determinations  and  recommended 
services,  physical  functioning/health 
status  when  left  CHSP,  date  moved  out 
of  project,  physical  functioning/health 
status  when  moved  out  of  project,  new 
address/telephone  (or  contact  person], 
name/ telephone  of  physician,  legal 
guardian,  or  family  member. 

Safeguards: 

Manual  files  will  be  kept  in  lockable 
cabinets  in  a  secured  area,  computer 
records  will  be  maintained  in  a  separate 
secured  area.  Access  to  either  type  of 
record  will  be  limited  to  authorized 
personnel. 

Retention  and  Disposal: 

Manual  and  automated  records  are 
retained  in  accordance  with  officially 
approved  mandatory  standards 
contained  in  HUD  handbooks  2225.6  and 
2228.2. 

System  Manager  and  Address: 

Director,  Office  of  Consumer  Affairs, 
NVACP,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street. 
SW.,Washington,  D.C.  20410. 

Notification  Procedure: 

For  information,  assistance,  or  inquiry 
about  existence  of  records,  contact  the 
Privacy  Act  Officer  at  the  Headquarters 
location,  in  accordance  with  24  CFR  Part 
16.  This  location  is  given  in  Appendix  A. 

Record  Access  Procedures: 

The  Department’s  rules  for  providing 
access  to  records  to  the  individual 
concerned  appear  in  24  CFR  Part  16.  If 
additional  information  or  assistance  is 
required,  contact  the  Privacy  Act  Officer 


at  Headquarters.  This  location  is  given 
in  Appendix  A. 

Contesting  Record  Procedures: 

The  Department's  rules  for  contesting 
the  contents  of  records  and  appealing 
initial  denials,  by  the  individu^ 
concerned,  appear  in  24  CFR  Part  16.  If 
additional  information  or  assistance  is 
needed,  it  may  be  obtained  by 
contacting:  (i]  In  relation  to  contesting 
contents  of  records,  the  Privacy  Act 
Officer  at  the  Headquarters  location. 
This  location  is  given  in  Appendix  A;  (ii] 
in  relation  to  appeals  of  initial  denials, 
the  HUD  Departmental  Privacy  Appeals 
Officer,  Office  of  General  Coimsel, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW., 
Washington,  D.C.  20410. 

Record  Source  Categories: 

Subject  individuals.  Professional 
Assessment  Committee,  Project 
Managers. 

Audiority:  5  U.S.C.  5S2a,  88  Stat.  1896;  Sec. 
7(d),  Department  of  HUD  Act  (42  U.S.C. 
3S35(d]) 

Issued  at  Washington,  D.C..  January  12. 
1981. 

Vincent ).  Hearing, 

Deputy  Assistant  Secretary  for 
Administration. 

[FR  Doc.  81-1951  Filed  1-19-Sl:  8:45  am] 

BILUNG  CODE  4210-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Geological  Survey 

Designated  Tar  Sand  Area;  Argyle 
Canyon-Willow  Creek,  Utah 

Under  authority  contained  in  Sections 
17,  21,  and  32  of  Ae  Mineral  Lands 
Leasing  Act  of  February  25. 1920,  as 
amended  (30  U.S.C.  189,  226,  241),  and 
the  Mineral  Leasing  Act  for  Acquired 
Lands  of  August  7, 1947  (30  U.S.C.  351- 
359],  and  delegations  of  authority  in  220 
Dej^tmental  Meinual  2  and  7,  and 
Geological  Survey  Manual  220.7,  Federal 
lands  within  the.  State  of  Utfdi  have 
been  determined  to  be  subject  to  the 
leasing  provisions  of  the  Mineral  Lands 
Leasing  Act  of  February  25, 1920,  as 
amended  (30  U.S.C.  226,  241).  The  name 
of  the  area,  efiective  date,  and  total 
acreage  involved  are  as  follows: 

Utah 

Argyle  Canyon-Willow  Creek 
Designated  Tar  Sand  Area;  November 
10, 1980;  21,863  acres. 

A  plat  showing  the  boundary  of  the 
area  designated  for  leasing  has  been 
filed  with  the  appropriate  land  office  of 
the  Bureau  of  Land  Management 


Copies  of  the  plat  and  the  land  ' 
description  may  be  obtained  from  the 
Conservation  Manager,  Central  Region. 
U.S.  Geological  Survey,  Stop  609,  Box 
25046,  Denver  Federal  Center,  Denver, 
CO  80225. 

Dated:  January  12, 1961. 

George  F.  Brown, 

Acting  Chief,  Conservation  Division. 

[FR  Doc.  81-2050  Filed  1-1».81;  8:45  am] 

BILUNG  CODE  4310-31-M 


Designated  Tar  Sand  Area;  HiU  Creek, 
Utah 

Under  authority  contained  in  Sections 
17,  21,  and  32  of  Ae  Mineral  Lands 
Leasing  Act  of  February  25, 1920,  as 
amended  (30  U.S.C.  189,  226,  241],  and 
the  Mineral  Leasing  Act  for  Acquired 
Lands  of  August  7, 1947  (30  U.S.C.  351- 
359],  and  delegations  of  authority  in  220 
Departmental  Manual  2  and  7,  and 
Geological  Survey  Manual  220.7,  Federal 
lands  within  the  State  of  Utah  have 
been  determined  to  be  subject  to  the 
leasing  provisions  of  the  Mineral  Lands 
Leasing  Act  of  February  25, 1920,  as 
amended  (30  U.S.C.  226,  241).  The  name 
of  the  area,  effective  date,  and  total 
acreage  involved  are  as  follows: 

Utah 

Hill  Creek  Designated  Tar  Sand  Area; 
November  10, 1980;  107,249  acres. 

A  plat  showing  the  boundary  of  the 
area  designated  for  leasing  has  been 
filed  with  the  appropriate  land  office  of 
the  Bureau  of  Land  Management.  Copies 
of  the  plat  and  the  land  description  may 
be  obtained  from  the  Conservation 
Manager,  Central  Region,  U.S. 
Geological  Survey,  Stop  609,  Box  25046, 
Denver  Federal  Center.  Denver,  CO 
80225. 

Dated:  January  12, 1981. 

George  F.  Brown, 

Acting  Chief,  Conservation  Division. 

[FR  Doc.  81-2051  Filed  1-19-81;  8:45  un] 

BILUNG  CODE  4310-31-M 


Designated  Tar  Sand  Area;  Pariette, 
Utah 

Under  the  autjtority  contained  in 
Sections  17,  21,  and  32  of  the  Mineral 
Lands  Leasing  Act  of  February  25, 1920, 
as  amended  (30  U.S.C.  189,  226,  241],  and 
the  Mineral  Leasing  Act  for  Acquired 
Lands  of  August  7. 1947  (30  U.S.C.  351- 
359],  and  delegations  of  authority  in  220 
Departmental  Manual  2  and  7,  and 
Geological  Survey  Manual  220.7,  Federal 
lands  within  the  State  of  Utah  have 
been  determined  to  be  subject  to  the 
leasing  provisions  of  the  Mineral  Lands 
Leasing  Act  of  February  25, 1920,  as 


60^  Federal  Register  /  Vol.  46.  No.  13  /  Wednesday.  January  21,  1981  /  Notices 


amended  (30  U.S.C.  226,  241).  The  name 
of  the  area,  effective  date,  and  total 
acreage  involved  are  as  follows: 

Utah 

Pariette  Designated  Tar  Sand  Area; 
November  10, 1980;  22,071  acres. 

A  plat  showing  the  boundary  of  the 
area  designated  for  leasing  has  been 
nied  with  the  appropriate  land  office  of 
the  Bureau  of  Land  Management. 

Copies  of  the  plat  and  the  land 
description  may  be  obtained  from  the 
Conservation  Manager,  Central  Region, 
U.S.  Geological  Survey,  Stop  609,  Box 
25046,  Denver  Federal  Center,  Denver, 
CO  80225. 

Dated:  January  12, 1981. 

George  F.  Brown, 

Acting  Chief,  Conservation  Division. 

|FR  Doc.  81-2052  Filed  1-19-81;  8:45  am] 

BILUNG  CODE  4310-31-«i 


Designated  Tar  Sand  Area;  Raven 
Ridge-Rim  Rook  and  Vicinity,  Utah 

Under  the  authority  contained  in 
Sections  17,  21,  and  32  of  the  Mineral 
Lands  Leasing  Act  of  February  25, 1920, 
as  amended  (30  U.S.C.  189,  226,  241),  eind 
the  Mineral  Leasing  Act  for  Acquired 
lands  of  August  7, 1947  (30  U.S.C,  351- 
359),  and  delegations  of  authority  in  220 
Departmental  manual  2  and  7,  and 
Geological  Survey  Manual  220.7,  Federal 
lands  within  the  State  of  Utah  have 
been  determined  to  be  subject  to  the 
leasing  provisions  of  the  Mineral  Lands 
Leasing  Act  of  February  25, 1920,  as 
amended  (30  U.S.C.  226,  241).  The  name 
of  the  area,  effective  date,  and  total 
acreage  involved  are  as  follows: 

Utah 

Raven  Ridge-Rim  Rock  and  Vicinity 
Designated  Tar  Sand  Area;  November 
10, 1980;  16,258  acres. 

A  plat  showing  the  boundary  of  the 
area  designated  for  leasing  has  been 
filed  with  the  appropriate  land  office  of 
the  Bureau  of  Land  Management. 

Copies  of  the  plat  and  the  land 
description  may  be  obtained  fi'om  the 
Conservation  Manager,  Central  Region, 
U.S.  Geological  Survey,  Stop  609,  Box 
25046,  Denver  Federal  Center,  Denver, 
CO  80225. 

Dated:  January  12, 1981. 

George  F.  Brown, 

Acting  Chief,  Conservation  Division. 

|FR  Ooc.  81-2053  Piled  1-19-81;  8:45  am] 

BtUJNQ  CODE  43t0-31-M 


Designated  Tar  Sand  Area;  San  Rafael 
Swell,  Utah 

Under  the  authority  contained  in 
Sections  17,  21,  and  32  of  the  Mineral 
Lands  Leasing  Act  of  February  25, 1920, 
as  amended  (30  U.S.C.  189,  226,  241),  and 
the  Mineral  Leasing  Act  for  Acquired 
Lands  of  August  7, 1947  (30  U.S.C.  351- 
359),  and  delegations  of  authority  in  220 
Departmental  Manual  2  and  7,  and 
Geological  Survey  Manual  220.7,  Federal 
lands  within  the  State  of  Utah  have 
been  determined  to  be  subject  to  the 
leasing  provisions  of  the  Mineral  Lands 
Leasing  Act  of  February  25, 1920,  as 
amended  (30  U.S.C.  226,  241).  The  name 
of  the  area,  effective  date,  and  total 
acreage  involved  are  as  follows: 

Utah 

San  Rafael  Swell  Designated  Tar 
Sand  Area;  November  10, 1980;  130,292 
acres. 

A  plat  showing  the  boundary  of  the 
area  designated  for  leasing  has  been 
filed  with  the  appropriate  land  office  of 
the  Bureau  of  Land  Management. 

Copies  of  the  plat  and  the  land 
description  may  be  obtained  fi'om  the 
Conservation  Manager,  Central  Region, 
U.S.  Geological  Survey,  Stop  609,  Box 
25046,  Denver  Federal  Center,  Denver, 
CO  80225. 

Dated:  January  12, 1981. 

George  F.  Brown, 

Acting  Chief,  Conservation  Division. 

(FR  Doc.  81-2054  Filed  1-19-81;  &4S  am] 

BiLUNG  CODE  4310-S1-H 


Designated  Tar  Sand  Area;  White 
Canyon,  Utah 

Under  authority  contained  in  Sections 
17,  21,  and  32  of  Ae  Mineral  Lands 
Leasing  Act  of  February  25, 1920,  as 
amended  (30  U.S.C.  189,  226,  241],  and 
the  Mineral  Leasing  Act  for  Acquired 
Lands  of  August  7, 1947  (30  U.S,C.  351- 
359),  and  delegations  of  authority  in  220 
Departmental  Manual  2  and  7,  and 
Geological  Survey  Manual  220.7,  Federal 
lands  within  the  State  of  Utah  have 
been  determined  to  be  subject  to  the 
leasing  provisions  of  the  Mineral  Lands 
Leasing  Act  of  February  25, 1920,  as 
amended  (30  U.S.C.  226,  241).  The  name 
of  the  area,  effective  date,  and  total 
acreage  involved  are  as  follows: 

Utah 

White  Canyon  Designated  Tar  Sand 
Area;  November  10, 1980;  10,469  acres. 

A  plat  showing  the  boundary  of  the 
area  designated  for  leasing  has  been 
filed  with  the  appropriate  land  office  of 
the  Bureau  of  Land  Management. 

Copies  of  the  plat  and  the  land 
description  may  be  obtained  from  the 


Conservation  Manager,  Central  Region, 
U.S.  Geological  Survey,  Stop  609,  Box 
25046,  Denver  Federal  Center,  Denver, 
CO  80225. 

Dated:  January  12, 1981. 

George  F.  Brown, 

Acting  Chief,  Conservation  Division. 

|FR  Doc.  81-2055  Filed  1-19-81;  8:45  am] 
nLUNG  CODE  4310-31-M 


Heritage  Conservation  and  Recreation 
Service 

Approval  of  the  Lower  Little  Miami 
River  as  a  State-Administered 
Component  of  the  National  Wild  and 
Scenic  Rivers  System 

Correction 

In  FR  Doc.  81-925,  appearing  on  page 
2725  in  the  issue  of  Monday,  January  12, 
1981,  make  the  following  changes: 

1.  In  column  one,  the  last  line  should 
read,  “11, 1980,  the  lower  Little  Miami 
River,  as”. 

2.  In  column  two,  the  Date  Hne  and 
signature  should  read,  “Dated:  Jacraary 
11, 1980”  and  “Cecil  D.  Andrus” 
respectively. 

BiLUNG  CODE  1S05-01-M 


Bureau  of  Land  Management 

Proposed  La  Sal  Pipeline  ROW; 
Meetings 

Public  scoping  meetings  will  be  held 
in  communities  that  may  be  affected  by 
the  proposed  La  Sal  Pipeline  right-of- 
way  (ROW).  The  dates,  times,  and 
locations  of  the  meetings  are  as  follows: 
January  26, 1981:  7:00  P.M. — Craig 
District  Office,  Bureau  of  Land 
Management,  455  Emerson  Street, 
Craig,  Colorado  81625. 

January  27, 1981: 1:00  P.M.  &  7:00  P.M.— 
Grant  Junction  District  Office,  Bureau 
of  Land  Management,  764  Horizon 
Drive,  Grand  Junction,  Colorado 
81502. 

February  3, 1981:  7KK)  P.M. — Casper 
District  Office,  Bureau  of  Land 
Management,  951  Union  Blvd.,  Casper, 
Wyoming  82601. 

February  4, 1981: 1:00  P.M.  &  7:00  P.M.— 
Hitchin’  Post  Inn,  1700  W.  Lincoln 
Way,  Cheyenne,  Wyoming  82001. 
February  5, 1981: 1:00  P.M.  &  7:00  P.M.— 
Denver  Marina  Hotel,  303  W.  Colfax 
Avenue,  Denver,  Colorado  80202. 

For  further  information,  contact  James 
E.  Dean,  Environmental  Coordinator  at 
(303)  837-3515,  or  at:  Bureau  of  Land 
Management,  Colorado  State  Office, 
1600  Broadway,  Suite  700,  Colorado 
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State  Bank  Building,  Denver,  Colorado 
80201. 

Harold  R.  Martin, 

Acting  State  Director,  Colorado. 

(FR  Doc.  81-1947  Filed  1-19-81;  8:45  am] 

BILUNG  CODE  4310-84-M 


INTERSTATE  COMMERCE 
COMMISSION 

Minority  Participation  In  the  Motor 
Carrier  Industry 

agency:  Interstate  Commerce 
Commission. 

action:  Notice  of  public  meeting  and 
issue  paper. 

summary:  Among  several  new 
objectives,  it  is  now  a  goal  of  the 
National  Transportation  Policy  (Section. 
10101(a)(7)(g)  of  the  Interstate 
Commerce  Act  as  amended  by  the 
Motor  Cturier  Act  of  1980)  to  promote 
greater  participation  by  minorities  in  the 
motor  carrier  industry.  Pursuant  to  the 
Act  the  Interstate  Commerce 
Commission  will  hold  public  hearings  in 
seven  cities  throughout  the  nation  (1)  to 
identify  the  nature  and  magnitude  of  the 
problems  facing  minorities  seeking  to 
obtain  ICC  authority  or  expand  their 
operations,  and  (2)  to  assess  any 
relationship  between  minority  business 
under-representation  within  ^e  surface 
transportation  industry  and  lack  of 
employment  opportunities.  An  issue 
paper  prepared  by  the  Commission  is 
included  in  this  notice  and  describes  the 
major  issues  involved  in  our  inquiry.  In 
addition  to  the  public  meetings  written 
comments  are  also  invited. 

DATES:  Written  comments  should  be 
submitted  on  or  before  60  days  after  the 
publication  of  this  notice.  An  original 
and  15  copies  (if  possible)  should  be 
submitted  to:  Bernard  Gaillard,  Room 
3385,  Interstate  Commerce  Commission, 
Washington,  D.C.  20423. 

The  schedule  for  the  public  hearings  is 
as  follows. 

February  5, 1981 
Baltimore,  MD 

Holday  Inn  Downtown,  301  West 
Lombard  Street,  Baltimore,  MD  21201 
ICC  Contact  Person:  William  Hughes, 
(301)  922-2560 
Time:  10:30  a.m. 

February  10, 1981 

Cleveland,  OH 

Hotel  Bond  Court,  777  St.  Clair  Avenue, 
Cleveland,  OH  44114 
ICC  Contact  Person:  Martin  Monaghan, 
(216)  522-4000 
Time:  9:00  a.m. 


February  17, 1981 
Chicago,  IL 

Best  Roberts  Motel,  301  63rd  Street, 
Chicago,  IL  60637 

ICC  Contact  Person:  Betty  Gilliland, 

(312)  886-6463 
Time:  9:00  a.m. 

March  5, 1981 

Newark,  NJ 

Robert  Treat  Hotel,  50  Park  Place, 
Newark,  NJ  07101 

ICC  Contact  Person:  Millie  Stovall,  (201) 
645-3550 
Time:  9:00  a.m. 

March  13, 1981 
Atlanta,  GA 

Admiral  Benbow  by  the  Airport,  1419 
Virginia  Avenue,  Atlanta,  GA  30337 
ICC  Contact  Person:  Sara  Davis,  (404) 
881-2167 
Time:  9:00  a.m. 

April  3, 1981 
New  Orleans,  LA 

Fountain  Bay,  4040  Tulane  Avenue,  New 
Orleans,  LA  70119 

ICC  Contact  Person:  Bob  Kirspel,  (504) 
682-6102 
Time:  9:00  a.m. 

April  6, 1981 
Oakland,  CA 

California  Public  Utilities  Commission, 
111  Jackson  Street,  Assembly  Room, 
Oakland,  CA  94607 
ICC  Contact  Person:  Marga  Deminne. 

(415)  764-7181 
Time:  9:00  a.m. 

procedure:  The  meetings  will  be 
conducted  in  an  informal  maimer  under 
the  supervision  of  representatives  from 
the  ICC.  Those  wishing  to  speak  should 
inform  the  appropriate  ICC  contact 
person  as  soon  as  possible.  Copies  of 
prepared  statements  to  be  delivered  at 
the  hearing  will  be  appreciated. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Bernard  Gaillard,  (202)  275-7597, 

Rm.  3385,  Director,  Small  Business 
Assistance  Office,  Interstate  Commerce 
Commission,  12th  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20423. 

Issued:  January  15, 1981. 

Agatha  L.  Mergenovich, 

Secretary. 

Issue  Paper  on  Minority  Participation  in 
Interstate  Surface  Transportation 

Statement  of  the  Problem 

Historically,  no  established  regulatory 
mechanism  existed  to  measure  the  level 
of  minority  participation  in  the  regulated 
motor  carrier  industry  or  in  any  other 


segment  of  interstate  surface 
transportation. 

Recent  surveys  have  indicated  that 
minorities  are  imder-represented  in  all 
facets  of  the  transportation  industry. 

The  Commission  estimates  that  of  die 
21,000  motor  carriers  holding  ICC 
certificates  and  permits  today  only  144 
are  minority-owned  firms. 

In  recognition  of  the  problem. 

Congress  amended  the  National 
Transportation  Policy  when  it  enacted 
the  Motor  Carrier  Act  of  1980  to  include 
promotion  of  greater  minority 
participation  as  one  of  the  mandates  to 
be  followed  by  the  Commission  in  its 
regulation  of  motor  carriers  of  property. 
Our  preliminary  review  of  the  kinds  of 
actions  that  should  be  taken  to 
implement  this  Congressional  directive 
reveals  an  absence  of  critical  knowledge 
by  the  Commission  about  minority 
involvement  in  surface  transportation. 
For  example,  although  the  Commission 
has  some  estimation  of  the  number  of 
minority  firms  involved  in  regulated 
transportation  and  related  businesses 
generally,  a  more  precise  and 
comprehensive  evaluation  is  needed. 
Secondly,  since  minorities  appear 
clearly  to  be  under-represented  in  all 
facets  of  the  industry,  the  specific 
causes  of  the  problems  being 
experienced  by  minorities  must  be 
explored  to  assist  the  Commission  in 
determining  how  best  to  increase  the 
level  of  minority  participation  in  the 
regulated  sector.  In  order  to  develop  a 
complete  record  on  these  issues, 
hearings  are  scheduled  around  the 
country  to  gather  information  fivm 
minorities  in  or  seeking  to  enter  the 
transportation  field  and  to  receive 
recommendations  on  what  further  action 
the  Commission  should  take. 

Background 

In  the  broadest  context  of  minority 
participation  in  the  transportation 
indust^  there  are  at  least  two 
indentifiable  problem  areas:  (1) 
inadequate  opportunities  to  become  an 
ICC  regulated  carrier,  and  (2)  the  lack  of 
employment  opportunities  within  the 
industry.  These  areas,  though 
apparently  separate,  may  be  facets  of 
the  same  problem.  We  know,  for 
example,  that  many  owner-operators 
were  formerly  city  or  long-haul  company 
drivers.  Later,  some  of  these  same 
owner-operators  formed  compiuiies  and 
eventually  obtained  ICC  authority  in 
their  own  name.  Correspondingly,  many 
small  local  trucking  firms  progressed 
through  a  period  of  agency  relationship 
with  regional  and  national  long-haul 
interstate  carriers  to  become  effective 
competitors  with  formerly  associated 
firms.  With  the  exception  of  primarily 
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family-owned  companies  which  were 
formed  and  expanded  slowly  over  time 
and  others  which  resulted  from  mergers, 
founders  of  motor  carrier  firms  to  a  large 
extent  appear  to  have  evolved  through  a 
kind  of  iminstitutionalized  but  patterned 
system  of  apprenticeship.  Our  focus, 
therefore,  will  encompass  both  the  areas 
of  carrier  entry  and  expansion  as  well 
as  employment. 

The  Commission’s  estimate  of 
minority-owned  firms  graphically 
illustrates  the  low  level  of  participation 
by  minorities  in  the  regulated  industry 
sector.  There  are  at  least  two  generally 
accepted  historical  explanations  for  this. 
In  1935  some  individuals  engaged  in  the 
trucking  business  were  able,  after 
passage  of  the  first  Motor  Carrier  Act,  to 
receive  “grandfather”  certificates.  Of 
course,  just  as  there  were  fewer 
minority  banks,  retail  stores,  and 
insurance  companies  in  1935  in 
proportion  to  the  general  population, 
there  were  also  disproportionately  fewer 
minority  truckers.  In  addition,  the 
Commission’s  post  1935  entry  standard 
for  a  grant  of  operating  authority,  i.e., 
that  existing  service  be  proven 
inadequate,  served  as  a  barrier  to 
subsequent  significantly  minority  entry. 

There  have  been  a  number  of 
governmental  efforts  in  the  past  which 
sought  either  to  define  the  problem  or  to 
find  solutions  to  some  part  of  the 
minority  transportation  issue.  In  1975, 
and  again  in  1980,  the  Task  Force  on 
Minority  Enterprise  of  the  Subcommittee 
on  General  Oversight  and  Minority 
Enterprise  of  the  House  Committee  on 
Small  Business  held  hearings  on  the  role 
of  minority  carriers  in  the  regulated 
transportation  industry.  Commission 
witnesses  at  the  Subcommittee  hearings 
cited  administrative  actions  which  could 
have  the  potential  for  increasing 
minority  participation.  Examples 
included  the  establishment  of  the  Small 
Business  Assistance  Office,  streamlining 
the  application  process,  eased  entry 
standards.  Ex  Parte  No.  373,  Impact  of 
Commission  Decisions  on  Small 
Businesses,  and  Ex  Parte  No.  MC  107, 
Transportation  of  Government  Traffic. 
Subcommittee  Chairman  Congressman 
Parren  J.  Mitchell  and  others  cited 
chronic  complaints  from  minorities  in 
this  area  and  urged  the  Commission  to 
take  more  definitive  actions. 

In  1979,  the  General  Accoimting  Office 
issued  a  report,  which  discussed  ways 
the  federal  government  could  increase 
opportimities  for  minority  motor  carrier 
participation  in  the  government’s 
transportation  programs.’ The  report 


'Federal  Agencies  Can  Provide  More 
Opportunities  for  Minority  Motor  Carriers,  LCD-79- 
208,  April  25. 1979. 


recommended  that  the  Secretary  of 
Commerce  work  with  individual 
agencies  to  develop  affirmative  action 
programs  which  would  (1)  set  specific 
objectives,  goals,  and  methodologies  for 
increasing  Ae  use  of  minority  motor 
carriers,  and  (2)  provide  for  a  periodic 
evaluation  process  and  a  monitoring 
procedure  to  insure  attainment  of  goals. 
GAO  also  issued  a  report  with  similar 
recommendations  to  fixe  Department  of 
Defense.* 

In  1972,  the  Commission  instituted  an 
investigation  into  (a)  the  employment 
practices  of  and  minority  participation 
within  the  surface  transportation 
industry,  (b)  the  industry’s  compliance 
with  applicable  civil  rights  statutes  and 
Executive  Orders,  and  (c)  the  proper 
role  to  be  assumed  by  the  Commission 
in  regard  to  these  matters.* 

In  its  report,  the  Commission  found 
that  unlav^ul  discriminatory 
employment  practices  did  exist  in  the 
industry  but  concluded  that  visible 
efforts  were  being  made  by  the  industry, 
including  legal  action  by  the  U.S. 
Department  of  Justice,  to  correct  these 
problems.  In  its  decision  the 
Commission,  nevertheless,  reaffirmed  its 
commitment  to  assist  and  participate  in 
programs  designed  to  enhance  and 
encourage  greater  minority  participation 
in  surface  transportation. 

An  attempt  to  deal  with  the  issue  of  ^ 
greater  minority  participation  in  Federal 
procurement  programs  resulted  in 
Congress’  “enactment  of  Public  Law  No, 
95-507.”  *Here,  Congress  amended  the 
Small  Business  Act  and  the  Small 
Business  Investment  Act  of  1958  by 
establishing  that  small  business 
concerns  generally,  and  those  owned 
and  controlled  by  socially  and 
economically  disadvantaged 
individuals,  shall  have  the  maximum 
practicable  opportunity  to  participate  in 
the  performance  of  contracts  let  by  any 
Federal  Agency.®  In  effect,  government 
contractors  were  required  to  include  in 
their  bids  details  for  subcontracting  with 
minority  firms.  In  spite  of  Public  Law 
No.  95-507,  minority  transportation 
firms  continue  to  complain  of  difficulties 
in  participating  effectively  in 
government  contracts.  Some  qf  the 
reasons  given  are  a  lack  of  good  faith  on 
the  part  of  many  contractors  and 
Federal  agencies,  and  barriers  to 
obtaining  appropriate  ICC  authority  to 
become  participants  in  government 
transportation  procurement  contracts. 


*  Minority  Motor  Carriers  Can  Be  Given  More 
Opportunities  to  Participate  In  Defense 
Transportation,  LCD-78e-213.  lime  6, 1979 
'  Ex  Parte  No.  278,  Equal  Opportunity  In  Surface 
Transportation,  353  l.CC.  425  (1977). 

‘92  Stat.  1757. 

‘92  Stat.  1787. 


Issues  for  Consideration 

In  the  backdrop  of  these  governmental 
actions.  Congress  has  now  included 
increased  minority  participation  as  a 
goal  of  the  National  Transportation 
Policy.  We  hope  the  scheduled  hearings 
will  provide  the  Commission  with 
information  on  specific  problem  areas 
and  shed  light  on  potential  solutions. 

The  following  is  an  inexhaustive  list  of 
the  issues  the  Commission  wants  the 
participants  to  address  at  the  hearing: 

1.  What  specific  types  of  problems  or 
difficulties  are  minorities  experiencing 
in  getting,  maintaining,  or  expanding 
ICC  operating  authority? 

2.  Is  the  application  process  for  the 
type  of  authority  you  desire  fully 
understood?  If  not,  in  what  respects  is  it 
confusing? 

3.  Does  the  requirement  for  shipper 
support  in  some  applications  pose 
special  problems  for  minority  firms?  If 
so,  what  kind,  and  have  those  problems 
ever  precluded  the  filing  of  an 
application? 

4.  Is  the  cost  of  legal  fees  prohibitive 
to  entry  or  expansion.  In  this  context, 
would  some  form  of  legal  assistance 
help  alleviate  this  burden,  or  would  you 
make  some  other  recommendation? 

5.  Is  the  application  filing  fee  itself 
prohibitive  to  entry  or  expansion? 

Would  elimination  of  all  filing  fees, 
reduced  fees,  or  some  type  of  sliding- 
scale  fee  system  based  on  ability  to  pay 
be  helpful? 

6.  What  is  your  general  understanding 
of  the  Commission’s  financial  fitness 
requirements?  Are  these  requirements 
viewed  as  an  obstacle  to  entry? 

7.  Do  you  believe  it  is  easier  to 
purchase  ICC  authority  than  to  obtain  it 
by  application?  If  so,  please  explain 
why. 

8.  What  investment  capital  problems 
have  you  had?  Is  the  interest  cost  of 
loans  prohibitive?  Are  loans  available  at 
any  rate? 

9.  In  what  ways  and  to  what  extent  do 
compliance  and  recordkeeping 
requirements  imposed  by  ffie 
Commission  create  financial  burdens  to 
existing  firms? 

10.  The  Motor  Carrier  Act  of  1980 
requires  motor  carriers  of  property  to 
maintain  $750,000  public  liability, 
property  damage,  and  environmental 
restoration  insurance.  What  is  the 
impact,  in  terms  of  cost  or  otherwise,  of 
this  requirement  on  your  ability  to  enter 
the  motor  carrier  transportation  field  or 
expand  your  operations?  Does  the 
requirement  amount  to  an  entry  barrier? 

11.  Have  you  missed  opportunities  to 
obtain  ICC  authority  in  the  past  because 
of  a  lack  of  information?  Which  ones? 
What  recommendations  would  you 
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make  to  the  Commission  to  improve 
communication  to  minorities  in  the 
future? 

12.  Have  you  experienced  any 
difficulties  in  obtaining  support  from 
other  government  agencies  for  ICC 
authority  in  the  past?  What  were  the 
nature  of  those  difficulties? 

13.  Have  you  as  a  minority  ever 
experienced  employmeiit  discrimination 
by  the  ICC  regulated  carrier?  What  were 
the  circumstances  involved? 

14.  Have  you  or  your  firm  ever  been 
refused  any  association  or  affiliation 
with  an  ICC  ceurier  on  racial  grounds? 

Conclusion 

The  purpose  of  these  hearings  is,  to 
find  the  answers  to  these  and  other 
questions  concerning  the  problems  you 
have  in  entering  the  field  and  in 
expanding  your  operations.  We  want  to 
explore  the  reasons  for  the  small 
number  of  minorities  in  this  industry 
and  to  develop  politices  and  strategies 
for  overcoming  the  obstacles.  Bring  your 
ideas,  problems  and  solutions  to  the 
hearings.  Testify!  Fill  our  the 
questioimaire  attached  to  this  issue 
paper  and  help  us  to  continue  to  raise 
the  level  of  minority  participation  in  the 
surface  transportation  industry.  All 
interested  parties  are  invited  to 
participate  in  these  hearings. 

Minority  Trucker  Questionnaire 

The  Interstate  Commerce  Commission 
is  seeking  to  develop  more  information 
about  minority  involvement  in  the 
interstate  motor  carrier  transportation 
industry.  This  questionnaire  is  designed 
to  assist  us  in  developing  specific 
strategies  to  increase  minority 
participation.  It  is  divided  into  five 
sections  (A-E).  Sections  A  and  B  apply 
to  all  persons.  Section  C  relates  to 
employee  situations;  Section  D  to 
transportation  of  government  traffic; 
and  Section  E  to  owner-operators.  To 
insure  that  we  properly  pursue  our 
minority  efforts,  please  complete  all 
applicable  sections  of  the  questionnaire 
and  return  it  to  the  ICC,  Small  Business 
Assistance  Office,  Room  3385, 
Washington,  DC  20423. 

The  collection,  use.  and  maintenance 
of  the  data  requested  here  is  in 
conformity  with  the  Privacy  Act  of  1974, 
5  U.S.C.  S52a.  Since  compliance  with 
this  request  is  voluntary,  the  failure  to 
provide  all  or  any  part  of  the 
information  will  have  no  adverse  effect 
on  any  individuals’  rights,  benefits,  or 
privileges  under  Federal  programs. 

Section  A  (to  be  completed  by  all): 

1.  Name  and  address: 


2.  Minority  status: 


Black - 

Spanish  origin - 

Aleutian - 

Asian  American - 

American  Indian - 

Female  ■ 

Other  (specify] - 

3a.  Type  of  transportation  business: 

Motor  carrier 

— general  freight - 

— household  goods - 

— ^passengers - 

— Freight  forwarder - 

— Household  goods  agent - 

— ^Property  broker - 

Water  carrier - 

Passenger  borker - 

Intrastate  carrier - 

Owner-operator - 

Other  (specify] - 

b.  Position  held  (i.e.,  owner,  manager, 

driver,  eta) - - - 

4.  Number  of  years  in  transportation 
business: 

0-5  6-20 -  20  or  more-r - 

5.  Scope  of  transportation  operations 

(number  of  States  served)  1 -  2- 

S -  6-20 -  20  or  more - 

6a.  Do  you  hold  ICC  authority?  Yes - 

No— 

b.  If  yes,  indicate  MC  Noj - 

c.  T}i>e  of  authority:  Common  carrier 

Contract  carrier -  General 

freight -  Household  goods - 

Passenger -  Permanent  authority - 

Temporary  authority - 

d.  Scope  of  regulated  authority  (number  of 

States  served): - 

e.  Did  you  use  an  attorney  or  ICC 

practitioner?  Yes -  No— — 

7a.  If  you  do  not  hold  ICC  authority,  why 
not?  Fearful  of  ICC  rules  and 

procedures -  No  desire -  Lack  of 

shipper  support -  Unsuccessful 

application -  Too  expensive 

Other  (specify) - 

b.  Are  you  interested  in  obtaining  ICC 

authority?  Yes -  No - 

What  type  (commodities  and  territory) - 

Section  B  (to  be  completed  by  all): 

1.  What  are  your  primary  sources  of 
information  about  the  transportation 

industry?  The  ICC -  Minority 

transportation  associations -  Trade 

journals -  Other  minority 

businessmen -  Attorney  or 

practitioner -  Other  (specify): - 

2.  What  do  you  believe  the  ICC  can  do  to 
best  improve  communications?  Develop 

minority  mailing  list -  Distribute 

booklets/literature——  Conduct 

seminars/meetings -  Other 

(specify) - - - 

3.  Are  you  familiar  with  transportation 

terms  as  used  by  the  ICC  (such  as  common 
and  contract  carriage  or  radial  and  non-radial 
authority)?  Yes -  No— 

4.  Are  you  familiar  with  the  provisions  of 

the  Motor  Carrier  Act  of  1980?  Yes - 

No - 

5a.  Do  you  have  access  to  technical  and 
managerial  assistance?  Yes — — 

No - 


b.  If  no,  do  you  believe  the  lack  of  this  type 
of  assistance  has  been  an  obstacle  to 
successful  competing  in  the  transportation 

industry?  Yes -  No  - 

6a.  An  financing  sources  readily  available 
to  your  firm?  Yes -  No— 

b.  What  is  the  primary  source  of  your 

financing?  Commercial  institutions - 

Direct  loans  fix>m  banks,  loan  companies, 
etc.  Guaranteed  government 

loans -  Government  grants - 

Other  (specify) - 

c.  What  are  your  major  financing 

problems?  Inability  to  secure  loans - 

Interest  rates -  Length  of  loans - 

Collateral  required -  Other 

(specify) - ^ - 

7a.  Do  you  hold  State  motor  carrier 

authority?  Yes -  No— — 

b.  Are  you  familiar  with  the  State 
transportation  licensing  regulations  of  States 
other  than  where  your  business  is  located? 

Yes -  No— 

a  Has  compliance  with  these  regulations 
created  serious  burdens  on  your  firm? 

Yes -  No— 

8.  What  is  your  perception  about  the  dollar 

cost  of  acquiring  ICC  authority?  $ - 

9a.  Do  you  believe  legal  assistance  is 

required  to  file  for  ICC  authority?  Yes - 

No - 

b.  If  desired,  is  legal  assistance  available  to 

you?  Yes -  No— 

a  Would  some  form  of  government  legal 
assistance  program  eliminate  any  problems 
you  have  had  in  securing  legal  advice? 

Yes -  No 

16.  Are  you  familiar  with  ICCs  rate  filing 
requirements?  Yes -  No¬ 

ll.  Are  you  familiar  with  ICCs 
requirements  that  a  regulated  carrier 
designate  process  agents  (persons  upon 
whom  legal  papers  may  be  filed  on  your 
behalf)  in  each  State  t^ugh  which 

operations  are  conducted?  Yes - 

No - 

12.  Are  you  familiar  with  ICC  reporting  and 
recordkeeping  requirements?  Yes 
No - 

13a.  Are  you  familiar  with  DOT  and  ICC 

insurance  requirements?  Yes - 

No - 

b.  What  impact  does  the  $750,000  minimmn 
insurance  requirement  have  on  youir  ability  to 
operate  as  an  ICC  carrier,  in  terms  of 
increased  cost  or  otherwise  (as  provided  for 
in  the  Motor  Carrier  Act  of  1980)?  Cost 

$ - Barrier  to  acquiring  authority: 

Yes -  No -  Other 

(specify) - 

14a.  What  is  your  estimate  of  the  time 
required  to  obtain  an  initial  decision  from  the 
ICC  on  a  permanent  motor  carrier 
application? 

frime) - 

b.  Has  your  perception  of  regulatory  delay 
at  the  ICC  ever  prevented  you  from  filing  for 

authority?  Yes -  No - 

15a.  Have  you  ever  filed  an  appliation  for 

ICC  authority?  Yes -  No - 

b.  If  yes,  how  many  permanent - 

Number  approved - 

How  many  temporary  — -  Number 
approved - 

16a.  Is  the  $350  permanent  authority  filing 
fee  prohibitive  to  entry  or  expansion  in 
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regulated  interstate  operations?  Yes - 

No - 

b.  Would  elimination  of  filing  fees,  reduced 
fees,  or  some  form  of  sliding-scale  fee  system 
(based  on  ability  to  pay),  enable  you  to  file 

more  applications  with  the  ICC?  Yes - 

No - 

17a.  Does  the  shipper  support  requirement 
associated  with  some  application  filings 

present  any  special  problems?  Yes - 

No - 

b.  If  yes,  specify  what  kind: - 

c.  Have  those  problems  ever  prevented  you 

from  filing  for  authority?  Yes - 

No - 

Section  C  (to  be  completed  by  job 
applicant  and  by  past  or  present 
employees  of  a  tr£msportation  business): 

la.  Have  you  ever  experienced 
employment  discrimination  with  an  ICC 
related  carrier?  Yes -  No - 

b.  If  yes,  identify  type  of  problem:  - 

c.  Do  you  believe  Uiat  past  employment 
discrimination  contributed  to  any  lack  of 
opportunity  by  you  in  gaining  experience  in 

the  transportation  industry?  Yes - 

No - 

2.  Have  you  ever  filed  (individually  or  as  a 
member  of  a  class  of  individuals)  a  formal 
complaint  with  the  Equal  Employment 

Opportunity  Conunission?  Yes - 

No - 

3a.  Have  you  ever  encountered  problems  in 
gaining  knowledge  about  the  industry  in 

areas  other  than  employment?  Yes - 

No - 

b.  If  yes.  what  type?  - 

4.  Are  vocational  and  other  educational 
courses  on  transportation  available  to  you? 

Yes -  No - 

Section  D  (to  be  completed  by  persons 
interested  in  transporting  government 
traffic): 

1.  Are  you  familiar  with  federal 
government  procurement  procedures? 

Yes -  No - 

2a.  Have  you  ever  filed  a  bid  to  transport 

government  traffic?  Yes -  No - 

b.  If  yes,  list  government  agencies  ■ 

3a.  Have  you  ever  had  difficulty  in 
obtaining  support  for  ICC  authority  fiom 

government  agencies?  Yes - 

No — 2- 

If  yes.  list  government  agencies  - 

4a.  Have  you  ever  encountered  other  types 
of  problems  in  dealing  with  government 

agencies?  Yes -  No - 

If  yes.  explain - 

5a.  In  1979  the  ICC  established  special, 
simplified  licensing  procedures  for  handling 
government  traffic  (Ex  Parte  No.  MC-107). 
Were  you  aware  of  these  procedures? 

Yes -  No - 

b.  If  yes,  did  you  file  a  request  for  authority 

under  these  special  procedures?  Yes - 

No - 

c.  If  no  application  was  filed,  explain  why 

not: - 

Section  E  (to  be  completed  by  owner- 
operators): 

1.  Are  you:  leased  to  an  ICC  carrier - 

an  exempt  hauler - 

2.  If  leased  to  an  ICC  carrier,  are  you 
familiar  with  ICC’s  leasing  regulations? 

Yes -  No - 


3.  Have  you  ever  been  refused  any 
association  with  an  ICC  carrier  on  what  you 

believe  to  be  racial  grounds?  Yes - 

No - 

4a.  Have  you  ever  encountered  other 
problems  as  an  owner-operator  based  on 
what  you  feel  were  racial  grounds? 

Yes -  No - 

b.  If  yes,  explain:  — 

Any  other  comments  (optional)  - 


Note.— No  envelope  or  postage  is 
necessary.  Simply  fold  the  questionnaire, 
staple  closed,  and  drop  in  a  U.S.  mailbox. 
Thank  you. 

[FR  Doc.  81-2092  Filed  1-lS-Bl;  8:45  am] 

BILUNO  CODE  703S-01-H 


Motor  Carrier  Temporary  Application 

Correction 

In  FR  Doc.  80-34509,  published  at  page 
73543,  on  Wednesday,  November  5, 

1980,  on  page  73544,  in  the  third  column, 
the  fifth  line  “points  in  Guernsey  City. 
OH  and  Kanawha  City,  WV”  should  be 
corrected  to  read  “points  in  Guernsey 
County,  OH  and  Kanawha  County. 

WV". 

BILUNG  CODE  150S-41-M 


Motor  Carriers;  Decision-Notice 

The  following  applications,  filed  on  or 
after  July  3, 1980,  seek  approval  to 
consolidate,  purchase,  merge,  lease 
operating  rights  and  properties,  or 
acquire  control  of  motor  carriers 
pursuant  to  49  U.S.C.  11343  or  11344. 
Also,  applications  directly  related  to 
these  motor  finance  Applications  (such 
as  conversions,  gateway  eliminations, 
and  securities  issuances)  may  be 
involved. 

The  applications  are  governed  by 
Special  Rule  240  of  the  Commission’s 
Rules  of  Practice  (49  CFR  1100.240).  An 
interim  proposed  final  Rule  240 
reflecting  changes  to  comport  with  the 
Motor  Carrier  Act  of  1980  was  published 
in  the  July  3, 1980,  Federal  Register  at  45 
FR  45529  under  Ex  Parte  55  (Sub-No.  44), 
Rules  Governing  Applications  Filed  By 
Motor  Carriers  Under  49  U.S.C.  11344 
and  11349.  These  rules  provide,  among 
other  things,  that  opposition  to  the 
granting  of  ein  application  must  be  filed 
with  the  Commission  in  the  form  of 
verified  statements  within  45  days  after 
the  date  of  notice  of  filing  of  the 
application  is  published  in  the  Federal 
Register.  Failure  seasonably  to  oppose 
will  be  construed  as  a  waiver  of 
opposition  and  participation  in  the 
proceeding.  If  the  protest  includes  a 
request  for  oral  hearing,  the  request 
shall  meet  the  requirements  of  Rule 


240(C)  of  the  special  rules  and  shall 
include  the  certification  required. 

Persons  wishing  to  oppose  an 
application  must  follow  the  rules  imder 
49  CFR  1100.240(B).  A  copy  of  any 
application,  together  with  applicant’s 
supporting  evidence,  can  be  obtained 
from  any  applicant  upon  request  and 
payment  to  applicant  of  $10.00,  in 
accordance  with  49  CFR  1100.240(A)(h). 

Amendments  to  the  request  for 
authority  will  not  be  accepted  after  the 
date  of  this  publication.  However,  the 
Commission  may  modify  the  operating 
authority  involved  in  the  application  to 
conform  to  the  Commission’s  policy  of 
simplifying  grants  of  operating  authority. 

We  find,  with  the  exception  of  those 
applications  involving  impediments  (e.g., 
jurisdictional  problems,  unresolved 
fitness  questions,  questions  involving 
possible  imlawful  control,  or  improper 
divisions  of  operating  rights)  that  each 
applicant  has  demonstrated,  in 
accordance  with  the  applicable 
provisions  of  49  U.S.C.  11301, 11302, 
11343, 11344,  and  11349,  and  with  the 
Commission's  rules  and  regulations,  that 
the  proposed  transaction  should  be 
authorized  as  stated  below.  Except 
where  specifically  noted  this  decision  is 
neither  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  nor  does  it  appear 
to  qualify  as  a  major  regulatory  action 
under  the  Energy  Policy  and 
Conservation  Act  of  1975. 

In  the  absence  of  legally  sufficient 
protests  as  to  the  finance  application  or 
to  any  application  directly  related 
thereto  filed  within  45  days  of 
publication  (or,  if  the  application  later 
becomes  unopposed),  appropriate 
authority  will  be  issued  to  each 
applicant  (unless  the  application 
involves  impediments)  upon  compliance 
with  certain  requirements  which  will  be 
set  forth  in  a  notification  of 
effectiveness  of  this  decision-notice.  To 
the  extent  that  the  authority  sought 
below  may  duplicate  an  applicant’s 
existing  authority,  the  duplication  shall 
not  be  construed  as  conferring  more 
than  a  single  operating  right. 

Applicant(s)  must  comply  with  all 
conditions  set  forth  in  the  grant  or 
grants  of  authority  within  the  time 
period  specified  in  the  notice  of 
effectiveness  of  this  decision-notice,  or 
the  application  of  a  non-complying 
applicant  shall  stand  denied. 

Dated:  January  12, 1981. 

By  the  Commission,  Review  Board  Number 
5,  Members  Krock,  Taylor  and  Williams. 
(Member  Krock  not  participating). 

MC  F 14528F,  filed  December  17. 1980. 
CARDINAL  TRANSPORT,  INC. 
(Cardinal)  (1830  Mound  Road,  Joliet,  IL 
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AUSTIN  (Trustee)  Ab.a.  AUSTIN 
TRUCKING  COMPANY  (Austin)  (P.O. 
Box  306,  Decatur,  AL  35602). 
Representative:  Fred  R  Daly,  2550  M 
Street,  NW.,  Washington,  D.C.  20037. 
Cardinal  seeks  authority  to  purchase  the 
interstate  operating  rights  of  Austin. 

John  M.  Riley,  the  sole  stockholder  of 
Cardinal,  seeks  authority  to  acquire 
control  of  said  rights  through  this 
transaction.  Cardinal  is  purchasing  the 
interstate  operating  rights  of  Austin 
evidenced  by  permit  No.  MC 143423 
(Sub-Nos.  2,  3,  4,  7,  and  8),  which 
authorizes  the  transporation,  as  a  motor 
contract  carrier,  of  (1)  sugar  (except  in 
bulk),  (a)  &om  Gramercy,  LA,  to 
Decatur,  AL,  and  (b)  from  Decatur,  AL, 
to  those  points  in  the  United  States  in 
and  east  of  TX,  OK,  KS,  NE,  SD,  and 
ND,  under  continuing  contract(s)  with 
Contract  Packaging  International,  Inc., 
of  Decatur,  AL,  (2)(a)  paint  coatings, 
resing,  and  adhesives  (except 
commodities  in  bulk,  in  tank  vehicles), 
from  the  facilities  of  Whittaker  Coatings 
and  Chemicals,  at  Chicago  and 
Rockdale,  QL,  Los  Angeles,  and  Gardena, 
CA  West  Alexandria  and  Wooster,  OR 
Decatur,  IL,  Lenior,  NC,  and 
Minneapolis,  MN,  to  points  in  AL,  AR, 
CA,  CT,  FL,  GA  IL,  MD,  MA,  MN,  MS, 
NR  NJ,  NY,  NC,  OR  PA,  SC,  TN,  TX, 
and  VA  and  (b)  raw  materials  used  in 
the  manufacture  of  the  above-described 
commodities  (except  commodities  in 
bulk,  in  tank  vehicles),  from  points  in 
AL,  AR,  CA,  CT,  FL,  GA  IL,  MD,  MA 
MN,  MS,  NH,  NJ,  NY,  NC,  OR  PA  SC, 
TN,  TX,  and  VA,  to  the  facilities  of 
Whittaker  Coatings  and  Chemicals,  at 
Chicago  and  Rockdale,  IL,  Los  Angeles 
and  Gardena,  CA,  West  Alexandria  and 
Wooster.  OR  Decatur,  AL,  Lenoir,  NC, 
and  Minneapolis  MN,  (3)  insulated 
copper  wire,  from  the  facilities  of  Ceiro 
Wire  and  Cable  Company  at  Hartselle, 
AL,  to  points  in  GA,  IN,  LA  MS,  NC, 

TN.  SC,  FL.  KY,  MI.  PA  and  NY.  under 
continuing  contract(s)  with  Cerro  Wire 
and  Cable  Company  of  Decatur,  AL,  (4) 
copper  rods,  from  the  facilities  of  Cerro 
Wire  and  Cable  Company,  at  Syosset, 
NY,  to  the  facihties  of  Cerro  Wire  and 
Cable  Company  at  Hartselle,  AL,  under 
continuing  contract(s)  with  Cerro  Wire 
and  Cable  Company  at  Hartselle,  AL, 

(5) (a)  generators,  motors,  and  internal 
combustion  engines,  and  (b)  parts  for 
the  commodities  named  in  (5)(A)  above, 
between  the  facilities  of  Onan 
Corporation  at  Huntsville,  AL,  on  the 
one  hand,  and,  on  the  other,  points  in 
AZ,  CO.  CA  GA.  KS,  KY.  MO.  NM.  NC, 
OH.  OK.  OR.  PA  SD.  TN.  TX.  VT.  WA 
and  IL,  under  continuing  contract(s)  with 
Onan  Corporation  of  Minneapolis,  MN, 


and  certifrcate  No.  MC  143423  (Sub-No. 
11),  which  authorizes  household 
refrigerators,  from  the  facilities  of 
General  Electric  Company  of  Decatur, 

AL,  to  Little  Rock.  AR,  and  points  in  the 
United  States  on  and  east  of  a  line 
beginning  at  the  mouth  of  the 
Mississippi  River,  and  extending  along 
the  Mississippi  River  to  its  junction  with 
the  western  boundary  of  Itasca  County, 
MN,  then  northward  along  the  western 
boundaries  of  Itasca  and  Koochiching 
Counties,  MN,  to  the  international 
boimdary  line  between  the  United 
States  and  Canada.  Cardinal  is 
authorized  to  operate  as  a  common 
carrier  pursuant  to  certificates  issued  in 
MC  142059  and  sub-numbers  thereunder. 

Note. — (1)  An  application  for  temporary 
authority  has  been  filed.  (2)  A  directly  related 
conversion  application  was  filed  in  MC 
142059  (Sub-No.  148F)  published  in  this  same 
Federal  Register  issue. 

Dedsion-Notice 

The  following  operating  rights 
applications,  filed  on  or  after  July  3, 

1980,  are  filed  in  connection  with 
pending  finance  applications  under  49 
U.S.C.  109^,  11343  or  11344.  The 
applications  are  governed  by  Special 
Rule  247  of  the  Commission’s  C^neral 
Rules  of  Practice  (49  CFR  1100.247). 
Special  Rule  247  was  published  in  the 
Federal  Register  of  July  3, 1980,  at  45  FR 
45539. 

Persons  wishing  to  oppose  an 
application  must  follow  the  rules  under 
49  CFR  1100.247(B).  Persons  sulnnitting 
protests  to  applications  filed  in 
connection  with  pending  finance 
applications  are  requested  to  indicate 
across  the  finnt  page  of  all  documents 
and  letters  submitted  that  the  involved 
proceeding  is  directly  related  to  a 
finance  application  and  the  finance 
docket  number  should  be  provided.  A 
copy  of  any  application,  together  with 
applicant’s  supporting  evidence,  can  be 
obtained  from  any  applicant  upon 
request  and  payment  to  applicant  of 
$10.00. 

Amendments  to  the  request  for 
authority  are  not  allowed.  However,  the 
Commission  may  have  modified  the 
application  to  conform  to  the 
Commission’s  policy  of  simplifying 
grants  of  operating  authorify. 

Findings-.  With  Uie  exceptions  of  those 
applications  involving  duly  noted 
problems  (e.g.,  unresolved  common 
control,  unresolved  fitness  questions, 
and  jinisdictional  problems)  we  find, 
preliminarily,  that  each  applicant  has 
demonstrated  that  its  proposed  service 
warrants  a  grant  of  the  application 
under  the  governing  section  of  the 
Interstate  Commerce  Act.  Each 
applicant  is  fit,  willing,  and  able 
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properly  to  perform  the  service  proposed 
and  to  conform  to  the  requirements  of 
Title  49,  Subtitle  IV,  Unit^  States  Code, 
and  the  Commission’s  regulations. 

Except  where  spedfically  noted,  this 
decision  is  neither  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment  nor  a  major 
regulatory  action  under  the  Energy 
Policy  and  Conservation  Act  of  1975. 

In  the  absence  of  legally  sufficient 
protests  in  the  form  of  verified 
statements  as  to  the  finance  application 
or  to  the  following  operating  ri^ts 
applications  directly  related  thereto 
filed  on  or  before  March  9, 1981  (or,  if 
the  application  later  becomes 
unopposed),  appropriate  authority  will 
be  issued  to  each  applicant  (except 
where  the  application  involves  ddy 
noted  problems)  upon  compliance  with 
certain  requirements  which  will  be  set 
forth  in  a  notification  of  effectiveness  of 
this  decision-notice.  On  or  before  March 
23, 1981  an  applicant  may  file  a  verified 
statement  in  rebuttal  to  any  statement  in 
opposition. 

Applicantfs)  must  comply  with  all 
conations  set  forth  in  the  grant  or 
grants  of  authority  within  Ae  time 
period  specified  in  the  notice  by 
effectiveness  of  this  decision-notice,  or 
the  application  of  a  non-complying 
applicant  shall  stand  denied. 

'To  the  extent  that  any  of  the  authority 
granted  may  duplicate  an  applicant’s 
other  authority,  the  duplication  shall  be 
construed  as  conferring  only  a  smgle 
operating  right 

Dated:  January  12, 1981. 

By  the  Commission,  Review  Board  Number 
5,  Members  Krock.  Ta3rIor.  and  WilUams 
(member  Krock  not  participating). 

MC  142059  (Sub-148F),  filed  December 
17, 1980.  Applicant  CARDINAL 
TRANSPORT,  INC— conversion  and 
extension — ^1830  Mound  Road,  Joliet  IL 
60463.  Representative:  Fred  H.  Daly, 

2550  M  Street  NW.,  Washington,  D.C 
20037.  Authority  is  sought  to  convert 
contract  carrier  authority  to  common 
carrier  authority  in  Docket  No.  MC 
143423  (Sub-Nos.  2,  3. 4.  7F,  and  8F).  The 
authority  being  converted  is  as  follows: 
(1)  sugar  (except  in  bulk),  (a)  from 
Gramercy,  LA,  to  Decatur,  A^  and  (b) 
from  Decatur,  AL,  to  those  points  in  the 
United  States  in  and  east  of  TX,  OK.  KS, 
NE,  SD,  and  ND,  (2)(a)  paint  coatings, 
resins,  and  adhesives  (except 
commodities  in  bulk,  in  tank  vehicles), 
finm  Chicago  and  Rockdale.  EL,  Los 
Angeles  and  Gardena,  CA  West 
Alexandria  and  Wooster,  OR  Decatur, 
EL,  Lenoir,  NC,  and  Minneapolis.  MN,  to 
points  in  AL,  AR,  CA  CT,  FL,  GA.  IL, 
MD.  MA.  NM.  MS.  NH.  NJ,  NY.  NC  OR 
PA,  SC,  TN,  TX,  and  VA  and  (b)  raw 
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materials  used  in  the  manufacture  of  the 
above-described  commodities  (except 
commodities  in  bulk,  in  tank  vehicles), 
from  points  in  AL,  AR,  CA,  CT.  FL,  GA, 
IL,  MD.  MA.  MN.  MS,  NH.  NJ.  NY.  NC. 
OH.  PA,  SC.  TN,  TX.  and  VA.  to 
Chicago  and  Rockdale,  IL,  Los  Angeles 
and  Gardena,  CA,  West  Alexandria  and 
Wooster.  OH,  Decatur,  AL,  Lenoir,  NC, 
and  Minneapolis,  MN,  (3)  insulated 
copper  wire,  from  Hartselle,  AL,  to 
points  in  GA.  IN,  LA,  MS,  NC.  TN,  SC. 

FL,  KY,  MI,  PA,  and  NY,  (4)  copper  rods, 
from  Syosset,  NY,  to  Hartselle.  AL,  and 
(5)  generators,  motors,  and  internal 
combustion  engines,  and  (b)  parts  for 
the  commodities  named  in  (5)(a]  above, 
between  Huntsville,  AL,  on  the  one 
hand,  and,  on  the  other,  points  in  AZ, 

CO,  CA,  GA,  KS,  KY,  MO.  NM.  NC,  OH. 
OK,  OR.  PA,  SD.  TN,  TX.  UT.  WA,  and 
IL  Applicant  seeks  to  broadened  the 
scope  of  authority  in  the  conversion 
application.  The  authority  being 
broaden  is  as  follows:  (1)  sugar  (except 
in  bulk),  between  points  in  Morgan 
County.  AL  and  Orleans  County.  LA,  on 
the  one  hand,  and,  on  the  other,  those 
points  in  the  United  States  in  and  east  of 
TX.  OK,  KY.  NE.  SD,  and  ND.  (2)  paint, 
coatings,  resins,  and  adhesives,  and  raw 
materials  used  in  the  manufacture 
thereof,  between  points  in  Cook  County, 
IL  Will  County,  IL,  Los  Angeles  County, 
CA,  Wayne  County.  OH,  Preble  County, 
OH,  Morgan  County,  AL  Caldwell 
County,  NC,  and  Hennepin  County,  MN, 
on  the  one  hand,  and.  on  the  other, 
points  in  the  United  States,  (3)  copper 
wire,  between  points  in  Morgan  Coimty, 
AL  on  the  one  hand,  and,  on  the  other, 
points  in  GA.  IN,  LA,  MS.  MO.  SC,  TN, 
FL  KY,  MI,  PA,  and  NY,  (4)  copper  rods, 
between  points  in  Nassau  County,  NY, 
on  the  one  hand,  and,  on  the  other, 
points  in  Morgan  County.  AL  and  (5) 
electrical  generation  and  internal 
combustion  engines,  and  parts  and 
accessories  related  thereto;  and 
materials,  equipment  and  supplies  used 
in  the  manufacture  thereof,  between 
points  in  Madison  County,  AL  on  the 
one  hand,  and,  on  the  other,  points  in 
the  United  States.  Condition;  Since  the 
above  authority  is  broadening  the 
authority  sought  in  the  directly  related 
conversion  application,  we  will  require 
an  additional  $350  filing  fee  as  a 
condition  to  the  approval  of  this 
application. 

Note. — ^This  application  in  part,  is  directly 
related  to  MC-4'-14528F,  published  in  this 
same  Federal  Register  issue. 

Agatha  L  Mergenovich, 

Secretary. 

(FR  Doc.  n-2090  nied  1-19-Sl;  S:4S  am] 

BUXJNG  CODE  7035-01-M 


Motor  Carrier  Decision-Notice 

The  following  applications,  filed  on  or 
after  July  3, 1980,  seek  approval  to 
consolidate,  purchase,  merge,  lease 
operating  rights  and  properties,  or 
acquire  control  of  motor  carriers 
piursuant  to  49  U.S.C.  11343  or  11344. 

Also,  applications  directly  related  to 
these  motor  finance  applications  (such 
as  conversions,  gateway  eliminations, 
and  securities  issuances)  may  be 
involved. 

The  applications  are  governed  by 
Special  Rule  240  of  the  Commission's 
Rules  of  Practice  (49  CFR  1100.240).  An 
interim  proposed  final  Rule  240 
reflecting  changes  to  comport  with  the 
Motor  Carrier  Act  of  1980  was  published 
in  the  July  3, 1980,  Federal  Register  at  45 
FR  45529  imder  Ex  Parte  55  (Sub-No.  44), 
Rules  Governing  Applications  filed  By 
Motor  Carriers  Under  49  U.S.C.  11344 
and  11349.  These  rules  provides  among 
other  things,  that  oppostiion  to  the 
granting  of  an  application  must  be  filed 
with  the  Commission  in  the  form  of 
verified  statements  within  45  days  after 
the  date  of  notice  of  filing  of  the 
application  is  published  in  the  Federal 
Register.  Failure  seasonably  to  oppose 
vdll  be  construed  as  a  waiver  of 
opposition  and  participation  in  the 
proceeding.  If  the  protest  includes  a 
request  for  oral  hearing,  the  request 
shall  meet  the  requirements  of  Rule 
240(C)  of  the  special  rules  and  shall 
include  the  certification  required. 

Persons  wishing  to  oppose  an 
application  must  follow  the  rules  imder 
49  CFR  1100.240(B).  A  copy  of  any 
application,  together  with  applicant’s 
supporting  evidence,  can  be  obtained 
fi'om  any  applicant  upon  request  and 
payment  to  applicant  of  $10.00,  in 
accordance  with  49  CFR  1100.240(A)(h). 

Amendments  to  the  request  for 
authority  will  not  be  accepted  after  the 
date  of  this  publication.  However,  the 
Commission  may  modify  the  operating 
authority  involved  in  the  application  to 
conform  to  the  Commission's  policy  of 
simplifying  grants  of  operating  authority. 

We  find,  with  the  exception  of  those 
applications  involving  impediments  (e.g., 
jurisdictional  problems,  unresolved 
fitness  questions,  questions  involving 
possible  unlawful  control,  or  improper 
divisions  of  operating  rights)  that  each 
applicant  has  demonstrated,  in 
accordance  with  the  applicable 
provisions  of  49  U.S.C.  11301, 11302, 
11343, 11344,  and  11349,  and  with  the 
Commission's  rules  and  regulations,  that 
the  proposed  transaction  should  be 
authoriuzed  as  stated  below.  Except 
where  specifically  noted  this  decision  is 
neither  a  major  Federal  action 
significantly  affecting  the  quality  of  the 


human  environment  nor  does  it  appear 
to  qualify  as  a  major  regulatory  action 
under  the  Energy  Policy  and 
Conservation  Act  of  1975. 

In  the  absence  of  legally  sufficient 
protests  as  to  the  finance  application  or 
to  any  application  directly  related 
thereto  filed  within  45  days  of 
publication  (or,  if  the  application  later 
becomes  unopposed),  appropriate 
authority  will  be  issued  to  each 
applicant  (unless  the  application 
involves  impediments)  upon  compliance 
with  certain  requirements  which  will  be 
set  forth  in  a  notification  of 
effectiveness  of  this  decision-notice.  To 
the  extent  Uiat  the  authority  sought 
below  may  duplicate  an  applicant’s 
existing  authority,  the  duplication  shall 
not  be  construed  as  conferring  more 
than  a  single  operating  right. 

Applicant(s)  must  comply  with  all 
conffitions  set  forth  in  the  grant  or 
grants  of  authority  within  ffie  time 
period  specified  in  the  notice  of 
effectiveness  of  this  decision-notice,  or 
the  application  of  a  non-complying 
applicant  shall  stand  denied. 

Dated:  January  10, 1981. 

By  the  Commission,  Review  Board  Niunber 
5,  Members  Krock,  Taylor  and  Williams. 
(Board  Member  Krock  not  participating). 

MC-F 14467F,  filed  December  17, 1980. 
MID-CITY  FREIGHT  LINES,  INC.  (Mid- 
City)  (Route  1,  Sibley.  MO  64088)-~ 
Puchase  (portion) — ^THUNDERBIRD 
MOTOR  FREIGHT  LINES,  INC. 
(Thunderbird)  (1473  Ripley.  P.O.  Box 
5216,  Lake  Station.  IN  46405). 
Representative:  Wendell  G.  Rinacke, 
Route  1,  Sible,  MO  64088.  Mid-City 
seeks  authority  to  purchase  a  portion  of 
the  interstate  operating  rights  of 
Thunderbird.  Wendell  G.  Rinacke,  who 
controls  Mid-City  through  100%  of 
capital  stock,  as  a  condition  to  the 
approval  of  this  transaction,  will  be 
required  to  join  in  the  application.  Mid- 
City  is  purchasing  that  portion  of 
Thunderbird’s  Certificate  No.  MC- 
125708  (Sub-No.  104),  which  authorises 
the  transportation,  as  a  motor  common 
carrier,  over  irregular  routes,  of  (1) 
fertilizer  equipment,  fertilizer 
implements  parts  and  accessories,  fi^m 
the  plant  site  and  warehouse  facilities  of 
Clark  Mfg.  Co.  (now  Lely  Independent 
Mfg.  Co.)  at  Atherton,  MO,  to  points  in 
the  U.S.  (except  AK  and  Iff),  and  (2) 
materials  and  supplies  used  in  the 
manufacture  of  fertilizer  equipment, 
implement  parts,  and  accessories,  in  the 
reverse  direction.  Mid-City  is  authorized 
to  operate  as  a  motor  common  carrier 
pursuant  to  authority  issued  in  MC- 
138218  and  sub-numbers  thereunder. 
Condition:  Approval  and  authorization 
of  this  transaction  is  conditioned  upon 
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the  prior  receipt  by  the  Commission  of 
an  affidavit  signed  by  Wendell  G. 
Rinacke,  stating  that  he  is  in  control  of 
Mid-City  Freight  Lines,  Inc.,  through 
stock  ownership,  that  he  joins  in  this 
application,  and  furnishing  all 
information  required  by  the  application, 
form  OP-F-44,  to  be  submitted  by  an 
individual  in  control  of  an  acquiring 
carrier. 

MC-F 14527F,  Hied  December  17, 1980. 
WOOSTER  MOTOR  WAYS.  INC. 
(Wooster)  (1S57  Mechanicsburg  Road. 
Wooster,  OH  44691) — Purchase — 

BEA VERSON  TRUCKING,  INC. 
(Beaverson)  (1752  Locust  Street, 

Wooster,  OH  44691).  Representative: 
David  A.  Turano,  100  East  Broad  Street, 
Columbus,  OH  43215.  Wooster  seeks 
authority  to  purchase  the  interstate 
operating  ri^ts  of  Beaverson.  Kenneth 
E.  Beaverson,  the  sole  stockholder  of 
Wooster,  seeks  authority  to  acquire 
control  of  said  rights  through  the 
transaction.  Wooster  is  purchasing 
those  rights  contained  in  Beaverson’s 
Permits  in  MC-88621  and  sub-numbers 
thereunder,  which  authorize  the 
transportation,  as  a  motor  contract 
carrier,  over  irregular  routes,  of:  (1) 
truck  bodies,  assembled  and 
unassembled,  and  parts,  materials,  and 
accessories  used  in  the  assembly  and 
sale  of  truck  bodies  when  transported 
therewith,  from  Wooster  and  Akron, 

OH,  to  points  in  CT,  DE,  IL,  lA.  IN,  KY, 
MD.  MA.  MI.  MN.  MO,  NE.  NJ.  NY,  PA, 
TN,  VA,  WV,  and  Wl;  (2)  supplies  and 
materials  used  in  the  manufacture, 
assembly  and  sale  of  truck  bodies,  from 
the  above-speciHed  destination  points  to 
Wooster  and  Akron,  OH;  (3)  unfinished 
sheet-metal  stampings,  from  Wooster, 
OH,  to  points  in  IN  and  to  points  in  MI 
(except  Willow  Run,  MI);  (4)  paper  and 
paper  products  and  materials  and 
supplies  used  in  the  manufacture  and 
sale  thereof,  between  Wooster,  OH,  on 
the  one  hand,  and,  on  the  other,  points 
in  IL,  IN.  KY.  MI.  NJ.  NY.  OH.  PA,  and 
WV;  (5)  paper  and  paper  products,  and 
equipment,  materials  and  supplies  used 
in  the  manufacture,  distribution,  and 
sale  of  paper  and  paper  product  (except 
commodities  in  bulk,  and  except 
machinery,  which  by  reason  of  size  or 
weight  requires  the  use  of  special 
equipment),  between  points  in 
Sewickley  Township,  Westmoreland 
County,  PA,  on  the  one  hand,  and,  on 
the  other,  points  in  IN,  KY,  MD,  NJ,  NY, 
PA.  OH,  VA,  WV,  and  DC,  under 
continuing  contract  with  International 
Paper  Company;  and  (6)  machinery, 
equipment,  materials,  and  supplies  used 
in,  or  in  connection  with,  the  discovery, 
development,  production,  refining, 
manufacture,  processing,  storage. 


transmission,  and  distribution  of  natural 
gas  and  pertroleum  and  their  products 
and  by-products  (except  commodities  in 
bulk),  between  points  in  IL,  IN,  KY,  MI, 
NY,  OH,  PA,  and  WV,  under  continuing 
contract  with  Cofsco,  Inc.,  of  Wooster, 
OH.  Wooster  is  a  common  carrier 
operating  under  certificates  issued  in 
MC-145194.  transporting  specified 
commodities  in  described  areas 
involving  the  States  of  ML  IL,  IN,  OH. 

NY.  PA,  MA.  CT.  RL  NJ.  MD,  DE,  WV. 
VA.  NC.  SC.  GA.  and  AL 

Note. — Application  for  TA  has  been  filed. 

MC  F 14534F,  filed  December  18. 1980. 
JOHNSON’S  BUS  SERVICE.  INC. 
(Johnson)  (704  Main  Street,  ML  Joy,  PA 
17552) — Pmrchase(portion) — BROWN’S 
BUS  SERVICE,  INC.  d.b.a.  CAN-AM 
TOURS,  (Brown)  (Coatesville,  PA 
19320).  Representative:  J.  Bruce  Walter. 
P.O.  ^x  1146,  Harrisburg,  PA  17108. 
Johnson  seeks  authority  to  purchase  a 
portion  of  the  interstate  operating  rights 
of  Brown.  Robert  E.  Johnson,  sole 
stockholder  of  Johnson,  as  a  condition  to 
the  approval  and  authorization  of  this 
transaction,  will  be  required  to  join  in 
this  application  as  person  in  control. 
Johnson  seeks  to  purchase  the  interstate 
operating  rights  contained  in  Brown’s 
certificates  which  authorize  the 
transportation,  as  a  motor  common 
carrier,  over  regular  routes,  as  follows: 
MC-94774  (Sub-No.  2),  passengers,  and 
their  baggage  in  the  same  vehicle  with 
passengers,  between  Chester,  PA,  and 
Camden,  NJ,  serving  all  intermediate 
points;  from  Chester  over  U5.  Hwy  13  to 
jimction  PA  Hwy  420,  then  over  PA  Hwy 
420  to  Essington,  PA,  then  over  PA  Hwy 
291  to  Philadelphia,  PA,  then  over  the 
Wait  Whitman  Bridge  and  city  streets  to 
Camden,  and  return  over  the  same 
route,  service  over  the  above-described 
route  is  restricted  to  the  transportation 
of  passengers  who  are  picked  up  or 
discharged  at  the  site  of  the  plant  of  the 
New  York  Ship  Building  Corporation  at 
Camden;  and  MC-94774  (Sul^No.  5). 
passengers  and  their  baggage  in  the 
same  vehicle  with  passengers,  between 
Chester  PA,  and  Gloucester  City,  NJ, 
serving  all  intermediate  points  except 
that  no  service  shall  be  provided  in  the 
city  of  Philadelphia,  PA,  at  points  north 
of  Interstate  Hwy  676  or  west  of  PA 
Hwy  291;  from  Chester  over  PA  Hwy  291 
to  junction  Interstate  Hwy  676,  then  over 
Interstate  Hwy  678  and  the  Walt 
Whitman  Bridge  to  Camden,  NJ,  then 
over  city  streets  and  connecting  hwys  to 
Glucester  City,  and  return  over  the  same 
route.  Johnson  presently  holds  no 
authority  from  the  Commission.  Robert 
E.  Johnson,  sole  stockholder  of  Johnson, 
controls  33%  of  Executive  Coadi  (MC- 
144620F).  Condition:  Authorization  and 


approval  of  this  transaction  and  the 
issuance  of  an  effective  notice  is 
conditioned  upon  the  prior  receipt  by 
the  Commission  of  an  affidavit  signed 
by  Robert  E.  Johnson,  stating  that  he  is 
the  person  in  control  of  Johnson’s  Bus 
Service,  Inc.<  through  stock  ownership, 
and  that  he  joins  in  this  application. 

(FR  Doc  n-zoei  Piled  8:45  ini 

BIUJNQ  CODE  7035-01-M 


Motor  Carrier  Permanent  Authority 
Deciaions;  Decision-Notice 

The  following  applications,  filed  on  or 
after  July  3, 1980,  are  governed  by 
Special  Rule  247  of  the  Commission’s 
Rules  of  Practice,  see  49  CFR  1100.247. 
Special  Rule  247  was  published  in  the 
Federal  Register  of  July  3. 1980,  at  45  FR 
45539.  For  compliance  procedures,  refer 
to  the  Federal  Register  issue  of 
December  3, 1980,  at  45  FR  80109. 

Persons  wishing  to  oppose  an 
application  must  follow  the  rules  under 
49  CFR  1100.247(B).  A  copy  of  any 
application,  together  with  applicant’s 
supporting  evidence,  can  be  obtained 
firom  any  applicant  upon  request  and 
payment  to  applicant  of  $10.00. 

Amendments  to  the  request  for 
authority  are  not  allowed.  Some  of  the 
applications  may  have  been  modified 
prior  to  publication  to  conform  to  the 
Commission’s  policy  of  simplifying 
grants  of  operating  authorify. 

Findings: 

With  the  exception  of  those 
applications  involving  duly  noted 
problems  (e.g.,  unresolved  common 
control,  fitness,  water  carrier  dual 
operations,  or  jurisdictionsd  questions) 
we  find,  prelin^arily,  that  each 
applicant  has  demonstrated  its  proposed 
service  warrants  a  grant  of  the 
application  under  the  governing  section 
of  the  Interstate  Commerce  Act  Each 
applicant  is  fit  willing,  and  able  to 
perform  the  service  pressed,  and  to 
conform  to  the  requirements  of  Title  49, 
Subtitle  IV,  United  States  Code,  and  the 
Commission’s  regulations.  Except  where 
noted,  this  decision  is  neither  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  nor  a 
major  regulatory  action  under  the 
Energy  Policy  and  Conservation  Act  of 
1975. 

In  the  absence  of  legally  sufficient 
interest  in  the  form  of  verified 
statements  filed  on  or  before  March  9, 
1981,  (or,  if  the  application  later 
becomes  unopposed)  appropriate 
authorizing  documents  will  be  issued  to 
applicants  with  regulated  operations 
(except  those  with  duly  noted  problems) 
and  will  remain  in  full  effect  only  as 
long  as  the  applicant  maintains 
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appropriate  compliance.  The  unopposed 
applications  involving  new  entrants  will 
be  subject  to  the  issuance  of  an  effective 
notice  setting  forth  the  compliance 
requirements  which  must  be  satished 
before  the  authority  will  be  issued.  Once 
this  compliance  is  met,  the  authority  will 
be  issued. 

On  or  before  March  23, 1981,  applicant 
may  file  a  verified  statement  in  rebuttal 
to  any  statement  in  opposition. 

To  the  extent  that  any  of  the  authority 
granted  may  duplicate  an  applicant’s 
other  authority,  the  duplication  shall  be 
construed  as  conferring  only  a  single 
operating  right. 

Note. — ^All  applications  are  for  authority  to 
operate  as  a  motor  common  carrier  in 
interstate  or  foreign  commerce  over  irregular 
routes,  unless  noted  otherwise.  Applications 
for  motor  contract  carrier  authority  are  those 
where  service  is  for  a  named  shipper  “under 
contract". 

Volume  No.  OPl-007 

Decided:  January  14, 198L 

By  the  Commission,  Review  Board  No.  3, 
Members  Parker,  Fortier,  and  Hill.  (Member 
Hill  dissenting.) 

MC  33641  (Sub-156F),  filed  November 
16, 1980,  and  previously  noticed  in  FR 
issue  of  December  11, 1980,  as  MC  33541 
(Sub-156F),  Applicant:  IML  FREIGHT, 
INC.,  P.O.  Box  30277,  Salt  Lake  City,  UT 
54130.  Representative:  Eldon  E.  Bresee 
(same  address  as  applicant). 
Transporting  general  commodities 
(except  household  goods  as  defined  by 
the  Commission  and  classes  A  and  B 
explosives),  between  points  in  the  U.S. 

Note. — ^This  republication  deletes  the 
condition  previously  imposed  and  corrects 
the  docket  number. 

Volume  No.  OP2-154 

Decided:  January  14, 1981. 

By  the  Commission,  Review  Board  No.  2, 
Members  Chandler,  Eaton,  and  Liberman. 

MC  144303  (Sub-26),  (correction),  filed 
November  5, 1980,  published  in  the 
Federal  Register,  issue  of  December  10, 
1980,  and  republished,  as  corrected,  this 
issue.  Applicant:  YOUNGBLOOD 
TRUCK  UNES,  INC.,  P.O.  Box  1048, 
Fletcher,  NC  28732.  Representative: 
Charles  Ephraim,  406  World  Center 
Bldg.,  918 16th  St,  NW.,  Washington, 
D.C.  20006.  Transporting  general 
commodities  (except  household  goods 
as  defined  by  the  Commission  and 
classes  A  and  B  explosives],  between 
points  in  the  U.S.,  under  continuing 
contract(8)  with  Franklin  Chemical 
Industries,  Inc.,  of  Columbus,  OH,  and 
its  subsidiaries  and  affiliates.  The 
purpose  of  this  republication  is  to 
correct  the  territorial  description  by 
adding  “and  its  subsidiaries  and 
affiliates".  This  application  was 


originally  published  under  sub  23,  which 
has  been  re-numbered  to  sub  26  this 
publication. 

Agatha  L  Meigenovich, 

Secretary. 

[FR  Doc.  Bl-2036  Filed  8:45  am| 

BILLING  CODE  7035-01-M 


[Finance  Docket  No.  29455  (Sub-Nos.  1-5)1 

Norfolk  and  Western  Railway  Co; 
Purchase,  Illinois  Terminal  Railroad 
Co.;  Decision  and  Notice 

agency:  Interstate  Commerce 
Commission. 

action:  Applications  accepted  for 
consideration. 

summary:  The  Commission  is  accepting 
for  consideration  the  application  of 
Norfolk  and  Western  Railway  Company 
to  purchase  the  assets  of  the  Illinois 
Terminal  Railroad  Company.  The 
proposed  transaction  is  found  not  to 
constitute  one  of  regional  or  national 
transportation  significance  within  the 
meaning  of  the  Staggers  Rail  Act  of  1980. 
The  Commission  is  also  accepting 
related  applications  concerning  certain 
trackage  rights  agreements  wift  the 
Illinois  Central  Gulf  Railroad  Company 
and  the  Chicago  and  North  Western 
Transportation  Company,  and  the 
assumption  of  bonds  of  Illinois  Terminal 
Railroad  Company. 

dates:  Written  comments  must  be  filed 
no  later  than  February  20, 1981. 

FOR  FURTHER  INFORMATION  CONTACr. 
Ellen  Hanson  (202)  275-7245  or  Ernest  B. 
Abbott  (202)  275-3002. 

ADDRESS:  An  original  and  10  copies  of 
all  statements  should  be  sent  to:  Section 
of  Finance,  Room  5414,  Interstate 
Commerce  Commission,  Washington, 
D.C.  20423. 

SUPPLEMENTARY  INFORMATION:  Finance 
Docket  No.  29455  (Sub-No.  1),  Norfolk 
and  Western  Railway  Company — 
Purchase — ^Illinois  Terminal  Railroad 
Company:  Finance  Docket  No.  29455 
(Sub-No.  2),  Norfolk  and  Western 
Railway  Company — ^Assumption  and 
Obligation  of  Bonds  of  Illinois  Terminal 
Company:  Finance  Docket  No.  29455 
(Sub-No.  3),  Norfolk  and  Western 
Railway  Company — ^Trackage  Rights — 
Illinois  Central  Gulf  Railroad  Company: 
Finance  Docket  No.  29455  (Sub-No.  4), 
Norfolk  and  Western  Railway 
Company — ^Trackage  Rights — Illinois 
Central  Gulf  Railroad  Company:  Finance 
Docket  No.  29455  (Sub-No.  5),  Norfolk 
and  Western  Railway  Company — 
Trackage  Rights — Chicago  and  North 
Western  Transportation  Company. 

On  December  22, 1980,  NORFOLK 
AND  WESTERN  RAILWAY  COMPANY 


(N&W)  and  ILLINOIS  TERMINAL 
RAILROAD  COMPANY  (IT)  jointly  filed 
an  application  imder  49  U.S.C.  11343 
seeking  authority  for  N&W  to  purchase 
the  assets  and  equipment  of  IT.  A 
number  of  related  applications  were 
also  filed  on  December  22, 1980, 
including  three  trackage  rights 
applications  (two  involving  the  Illinois 
Central  Gulf  Railroad  Company  (ICG) 
and  one  with  the  Chicago  and  North 
Western  Transportation  Company 
(C&NW))  and  an  application  for 
approval  for  N&W  to  assume  obligation 
and  liability  of  bonds  of  IT. 

All  of  the  applications  have  been 
consolidated  for  handling  by  the 
Commission. 

These  applications  were  filed  under 
our  current  consolidation  regulations,  49 
CFR  Part  1111,  as  modified  in  Ex  Parte 
No.  282  (Sub-No.  3)  [45  FR  62991, 
September  23, 1980],  Railroad 
Consolidation  Procedures,  363  I.C.C.  200 
(1980).  Applicability  of  these  regulations 
was  established  in  our  decision  in  this 
proceeding  served  December  11, 1980. 
These  regulations,  subject  to  the 
waivers  granted  in  our  December  11, 
1980  decision,  apply  to  all  other  persons 
who  may  become  parties  to  these 
proceedings. 

We  are  accepting  these  applications 
for  consideration  because  they 
substantially  comply  with  the  applicable 
regulations  and  the  waivers  granted  in 
this  proceeding. 

The  applications  and  exhibits  are 
available  for  inspection  in  the  Public 
Docket  Room  at  the  offices  of  the 
Interstate  Commerce  Commission  in 
Washington,  D.C.  In  addition,  they  may 
be  obtained  firom  applicants’ 
representatives  upon  request. 

Description  of  the  Transaction 

The  proposed  transaction  involves  the 
purchase  by  N&W,  a  Class  I  rail  carrier, 
of  the  principal  assets  and  equipment  of 
IT,  a  Class  II  rail  carrier.  The 
transaction  is  governed  by  49  U.S.C. 

§  11343  and  the  time  limits  of  49  U.S.C. 
11345,  as  those  sections  are  modified  by 
Section  228  of  the  Staggers  Rail  Act  of 
1980,  Public  Law  96-448,  October  14, 
1980. 

The  rail  carrier  subsidiaries  of  N&W 
are  set  forth  in  the  Appendix.  IT  has  no 
rail  carrier  subsidiaries. 

N&W  operates  a  system  comprised  of 
7,454  miles  of  railroad  in  IL,  IN,  lA,  KY, 
MD,  MI,  MO,  NE,  NY,  NC,  OH,  PA,  VA, 
and  WV,  and  in  the  Province  of  Ontario, 
Canada.  N&W  also  operates  in  KS 
pursuant  to  trackage  rights. 

The  principal  lines  of  N&W  extend 
from  the  eastern  points  of  Norfolk,  VA, 
Hagerstown,  MD,  and  Buffalo,  NY, 
westward  to  Kansas  City,  KS,  and 
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Omaha,  NE,  and  serve  Detroit,  MI, 
Cleveland,  Toledo,  Akron,  Columbus 
and  Cincinnati,  OH,  Ft.  Wayne,  Muncie, 
and  Indainapolis,  IN,  Chicago  and 
Decatur,  IL,  St.  Louis,  MO,  and 
Pittsburgh,  PA.  N&W  also  provides 
north-south  service  between  Chicago 
and  St  Louis,  between  the  upper 
midwest  and  western  VA,  and  through 
the  Shenandoah  Valley  of  Va. 

IT  operates  in  Illinois  and  Missouri, 
with  a  system  comprising  420.45  miles  of 
main  track  of  which  149.18  miles  are 
owned  and  the  remainder  operated 
under  trackage  rights  agreements.  The 
principal  line  of  FT  extends  from  St. 

Louis,  MO  to  Springfield,  Decatur  and 
Champaign,  IL.  IT  also  has  a  line  that 
extends  ^m  Decatur  to  Peoria,  IL 

If  the  transaction  is  approved  N&W 
will  operate  over  former  IT  lines  as  a 
single  carrier.  IT  will  be  dissolved  as  a 
corporate  entity. 

F^sently  pending  before  the 
Commission  is  an  application  by  NWS 
Enterprises,  Inc.,  a  holding  company,  to 
control  both  N&W  and  the  Southern 
Railway  Company.  F.D.  29430  (Sub-No. 

1).  See  46  FR 173  (January  2, 1981). 

Should  both  applications  be  approved 
by  the  Commission,  ITs  lines  would  be 
incorporated  in  the  new  NWS  system. 

Statutory  Standards 

Under  the  Staggers  Rail  Act,  if  a 
proceeding  does  not  involve  the  merger 
or  control  of  at  least  two  class  I 
railroads,  we  must  approve  the 
application  unless  we  Hnd; 

(1)  As  a  result  of  the  transaction  there  is 
likely  to  be  a  substantial  lessening  of 
competition,  creation  of  a  monopoly,  or 
restraint  of  trade  in  freight  siuiace 
transportation  in  any  region  of  the  United 
States;  and 

(2)  The  anticompetitive  effects  of  the 
transaction  outweigh  the  public  interest  in 
meeting  significant  transportation  needs. 

49  U.S.C.  11344(d).  Parties  Hling 
comments  are  cautioned  and  urged  to 
address  these  statutory  criteria. 

The  Staggers  Rail  Act  requires  us  to 
indicate  in  this  notice  whether  the 
proposed  transaction  is  of  "regional  or 
national  transportation  significance.”  * 
Our  interim  regulations  state  that  a 

‘  This  finding  determines  the  time  frames 
applicable  to  the  proceeding.  If  the  transaction  is 
not  of  regional  or  national  transportation 
significance,  we  must  issue  a  final  decision  within 
150  days  from  the  date  of  publication  of  this  notice 
in  the  Federal  Register,  otherwise,  we  have  270  days 
in  which  to  issue  a  final  decision. 

Furthermore,  there  is  no  provision  for  the  filing  of 
inconsistent  applications  if  the  transaction  is  not  of 
regional  or  national  transportation  signifrcance.  See 
Ex  Parte  No.  262  (Sub-No.  8],  Railroad 
Consolidation  Procedures — Time  Revisions, 
(decided  October  29, 1980)  45  FR  74488  (November 
10, 1980). 


Section  11343  transaction  between  a 
Class  I  railroad  and  a  Class  0  railroad  is 
of  regional  or  national  transportation 
significance  if  it  is  a  “control  or  merger” 
proceeding,  or  if  it  is  a  “major  market 
extension”  resulting  from,  inter  aha,  an 
acquisition  or  purchase.  49  CFR 
1111.5(a),  as  amended  by  Ex  Parte  No. 

282  (Sub-No.  8)  [45  FR  74488,  November 
10, 1980),  supra. 

N&W’s  application  does  not  appear  to 
constitute  a  major  market  extension. 

First,  the  transaction  does  not  give  N&W 
access  to  any  new  market  N&W  already 
serves  ITs  principal  market  area  (St 
Louis,  MO).  With  one  exception 
(Delany,  IL),  all  IT  terminal  points 
connect  with  N&W.  N&W  and  IT 
essentially  operate  parallel  lines  and 
N&W  will  gain  access  to  only  a  few 
additional  points,  such  as  Morton  and 
Mackinaw,  IL  While  the  transaction 
arguably  gives  N&W  access  to  new 
through  routes  fix)m  St.  Louis  to  Peoria 
and  from  St.  Louis  to  Champaign  (both 
via  Springfield  and  Decatur),  FTs  route 
is  approximately  equal  in  length  to  that 
of  N&W,  consists  of  relatively  light 
weight  rail,  and  is  in  poor  condition;  it 
does  not  provide  N&W  with  an 
opportunity  to  improve  its  service  time 
significantly. 

The  competitive  insignificance  of  the 
transaction  is  reflected  by  the  vote  of 
ITs  shareholders  approving  N&W’s 
proposal.  These  shareholders  are  the  8 
principal  carriers  serving  the  midwest 
area,  and  are  N&W’s  principal 
competitors  in  the  region.  Yet  all  but  the 
trustee  of  the  Chicago,  Rock  Island,  and 
Pacific  Railroad  Company,  which  is  no 
longer  in  rail  operations,  voted  for  the 
proposal. 

Finally,  the  price  to  be  paid  for  the 
extensive  mileage  involved  does  not 
seem  to  reflect  any  major  competitive 
benefits.  The  principal  consideration  for 
N&W’s  acquisition  of  all  of  ITs  assets  is 
the  assumption  by  N&W  of  ITs  first 
mortgage  in  the  amount  of  $5.3  million. 

For  all  of  these  reasons,  we  believe 
the  proposed  transaction  is  not  a  major 
market  extension.  Moreover,  we  believe 
that  our  “major  market  extension” 
analysis  demonstrates  directly  that  the 
transaction  is  not  of  regional  or  national 
transportation  significance.  Indeed,  the 
purpose  of  our  major  market  extension 
rules  is  to  identify  those  transactions 
which  will  likely  have  a  significant 
impact.  See  49  CFR  1111.3(c). 

We  believe,  on  further  reflection,  that 
our  statement  in  our  interim  regulations 
that  a  proceeding  is  of  regional  or 
national  transportation  significance  if  it 
involves  the  “merger  or  control” — as 
opposed  to  the  “acquisition” — of  a  Class 
I  and  a  Class  II  carrier  is  unduly 
restrictive.  The  form  of  the  transaction — 


merger,  controL  or  acquisition  of  assets 
and  assumption  of  obligation — should 
not  affect  the  substance  of  the 
transaction  or  its  significance  to  the 
regional  and  national  transportation 
systems. 

Accordingly,  whether  or  not  N&W’s 
purchase  of  substantially  all  assets  of  IT 
should  be  construed  as,  in  essence,  a 
“merger  or  control”,  we  hereby  find  that 
the  proposed  transaction  is  not  one  of 
regional  or  national  transportation 
significance. 

Participation  in  the  ProceecBng: 
Comments 

Any  interested  person  may  participate 
in  this  proceeding  by  submitting  written 
comments  regarding  the  applications. 

An  original  and  10  copies  must  be  filed 
with  the  Section  of  Finance,  Room  5414, 
Interstate  Commerce  Commission, 
Washington,  DC  20423,  no  later  than 
February  20, 1981.  Written  comments 
shall  be  concurrently  served  by  first- 
class  mail  on  the  United  States 
Secretary  of  Transportation,  the 
Attorney  General  of  the  United  States, 
and  the  applicants’  representatives: 
Robert  J.  Cooney,  Senior  General 
Attorney,  Norfolk  and  Western  Railway 
Company,  1660  Railway  Exchange  Bldg., 
St.  Louis,  MO  63101  and  Steven  J. 
Anthony,  Secretary  and  General 
Counsel,  Illinois  Terminal  Railroad 
Company,  710  Tucker  Boulevard.  St. 
Louis,  MO  63177, 

Written  comments  must  also  be 
served  upon  all  parties  of  record  within 
10  days  of  service  of  the  service  list  by 
the  Commission.  We  plan  to  issue  that 
service  list  by  March  2, 1981.  All  persons 
who  file  timely  written  comments  may 
be  considered  as  parties  of  record,  but 
only  if  they  so  indicate  in  their 
comments.  In  this  event  no  petition  for 
leave  to  intevene  need  be  filed. 

Written  comments  must  contain: 

(1)  The  docket  niunber  and  title  of  the 
proceeding; 

(2)  The  name,  address  and  telephone 
number  of  the  commenting  party  and  its 
representative  upon  whom  service  shall 
be  made; 

(3)  The  commenting  party’s  position, 
i.e.  whether  it  supports  or  opposes  the 
proposed  transactions; 

(4)  A  statement  of  whether  the 
commenting  party  intends  to  participate 
formally  in  the  proceeding  or  merely 
comment  upon  the  propo^; 

(5)  A  list  of  all  information  sought  to 
be  (fiscovered  from  applicant  carriers; 

(6)  An  initial  list  of  specific  protective 
conations  sought;  and 

(7)  Any  request  for  oral  hearing  that 
the  commenting  party  will  make  with 
reasons  supporting  the  request. 
Particular  attention  should  be  given  to 
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Ex  Parte  No.  282  (Sub-No.  3A),  Railroad 
Consolidation  Proceedings,  Expedited 
Processing,  (served  December  17, 1980, 

45  FR  84803  (December  23, 1980). 

We  advise  interested  person  to  direct 
their  comments  to  the  statutory  criteria 
discussed  above. 

Preliminary  comments  from  the 
Secretary  of  Transportation  and  the 
Attorney  General  must  be  filed  with  the 
Commission  by  March  9, 1981. 

Responsive  Applications 

The  Staggers  Rail  Act  of  1980  contains 
no  provision  for  inconsistent 
applications  in  connection  with  a 
transaction  which  is  not  of  regional  or 
national  signiHcance.  Our  interim 
regulations  implementing  the  Act 
expressly  prohibit  such  responsive 
application.  Ex  parte  No.  282  (Sub-No. 

8),  supra.  Thus,  none  will  be  entertained. 

Procedural  Information 

Applicants  are  directed  to  respond  no 
later  than  March  25, 1981,  to  any 
information  request  contained  in  the 
written  comments  of  other  parties.  W'e 
encourage  response  to  discovery 
requests  as  soon  as  possible  in  order  to 
expedite  the  proceeding.  Applicants' 
responses  should  indicate  what 
information  will  be  voluntarily  supplied 
and  the  reasons  why  the  remainder  will 
not  be  voluntarily  supplied.  We  warn 
parties  now  that  we  not  tolerate 
dilatory  tactics  in  response  to 
reasonable  discovery  requests  designed 
to  elicit  relevant  evidence.  A  refusal 
voluntarily  to  supply  information  will  be 
treated  as  an  objection  to  the  request  for 
discovery.  Responses  should  be  served 
upon  all  parties  of  record,  and  10  copies 
of  those  responses  should  be 
concurrently  filed  with  the  Commission. 

The  original  and  10  copies  of  all 
documents  in  this  proceeding  should  be 
filed  directly  with  the  Section  of 
Finance,  Office  of  Proceedings, 

Interstate  Commerce  Commission,  Room 
5414,  Washington,  DC  20423. 

Formal  hearing  are  not  contempleted 
at  this  time.  On  or  before  April  4, 1981,  if 
hearings  or  other  evidentiary 
proceedings  are  deemed  necessary,  we 
will  issue  a  further  order  to  that  effect. 

By  statute,  the  evidentiary  phase  of 
the  proceeding  must  be  concluded  by 
May  6, 1981.  Service  of  an  initial 
decision  will  be  waived,  and 
determination  on  the  merits  of  the 
applications  will  be  made  in  the  first 
instance  by  the  entire  Commission, 
under  49  U.S.C.  11345,  by  June  20, 1981. 

It  is  ordered; 

1.  The  applications  in  Finance  Docket 
No.  29455  (Subs.  1-5]  are  accepted  for 
consideration. 


2.  The  parties  shall  comply  with  all 
provisions  as  stated  above. 

3.  This  decision  is  effective  on  January 
21, 1980. 

Decided:  January  14, 1081. 

By  the  Commission,  Chairman  Gaskins, 
Vice  Chairman  Alexis,  Commissioners 
Gresham,  Clapp,  Trantum,  and  Gilliam. 
Agatha  L  Mergenovich, 

Secretary. 

Appendix — ^Norfolk  and  Western 
R^way  Company’s  Railroad 
Subsidiaries 

Class  III 

The  Akron,  Canton  &  Youngstown 
Railroad  Company. 

Chesapeake  Western  Railway. 

The  Lorain  &  West  Virginia  Railway 
Company. 

New  Jersey,  Indiana  &  Illinois 
Railroad  Company. 

Norfolk,  Franklin  and  Danville 
Railway  Company. 

Terminal  Company 

The  Lake  Erie  and  Fort  Wayne 
Railroad  Company. 

Other  Railroad  Companies 

The  Scioto  Valley  and  New  England 
Railroad  Company. 

The  Toledo  Belt  Railway  Company. 
Wabash  Railroad  Company. 

The  Wheeling  and  Lake  Erie  Railway 
Company. 

(FR  Ooc.  61-2093  FUed  1-19-61;  6:45  am] 

BILUNQ  CODE  703S-01-M 


Motor  Carriers;  Permanent  Authority 
Decisions 

Correction 

In  FR  Doc.  80-34324,  published  at  page 
73148,  on  Tuesday,  November  4, 1980,  on 
page  73154,  in  the  second  column,  the 
first  line,  “Bridgeport,  OH”  should  be 
corrected  to  read  “Bridgeport,  NJ". 

BILUNQ  CODE  1S0S-01-M 


Motor  Carrier  Temporary  Authority 
Appiication 

Correction 

In  FR  Doc.  80-36060,  published  at  page 
76538,  on  Wednesday,  November  19, 
1980,  on  page  76549,  in  the  second 
column,  in  the  fourth  paragraph  “MC 
124078  (Sub-4-44TA)",  in  the  ninth  line, 
“Baton  Rouge,  lA”  should  be  corrected 
to  read  “Baton  Rouge,  LA”. 

BILUNQ  CODE  1505-01-M 

f 


Motor  Carrier  Temporary  Authority 
Application 

The  following  are  notices  of  filing  of 
applications  for  temporary  authority 
under  Section  10928  of  the  Interstate 
Commerce  Act  and  in  accordance  with 
the  provisions  of  49  CFR  1131.3.  These 
rules  provide  that  an  original  and  two 
(2)  copies  of  protests  to  an  application 
may  be  filed  with  the  Regional  Office 
named  in  the  Federal  Register 
publication  no  later  than  the  ISth 
calendar  day  after  the  date  the  notice  of 
the  filing  of  the  application  is  published 
in  the  Federal  Renter.  One  copy  of  the 
protest  must  be  served  on  the  applicant, 
or  its  authorized  representative,  if  any, 
and  the  protestant  must  certify  that  such 
service  has  been  made.  The  protest  must 
identify  the  operating  authority  upon 
which  it  is  predicate^  specifying  the 
“MC"  docket  and  “Sub”  number  and 
quoting  the  peuticular  portion  of 
authority  upon  which  it  relies.  Also,  the 
protestant  shall  specify  the  service  it 
can  and  will  provide  and  the  amount 
and  type  of  equipment  it  will  make 
available  for  use  in  connection  with  the 
service  contemplated  by  the  TA 
application.  The  weight  accorded  a 
protest  shall  be  governed  by  the 
completeness  and  pertinence  of  the 
Protestant’s  information. 

Except  as  otherwise  specifically 
noted,  each  applicant  states  that  there 
will  be  no  significant  effect  on  the 
quality  of  the  human  environment 
resulting  from  approval  of  its 
application. 

A  copy  of  the  application  is  on  file, 
and  can  be  examined  at  the  ICC 
Regional  Office  to  which  protests  are  to 
be  transmitted. 

Note.— All  applications  seek  authority  to 
operate  as  a  common  carrier  over  irregular 
routes  except  as  otherwise  noted. 

Motor  Carriers  of  Property 
Notice  No.  F-87 

The  following  applications  were  filed 
in  region  I.  Send  protests  to:  Interstate 
Commerce  Commission,  Regional 
Authority  Center,  150  Causeway  Street. 
Room  501,  Boston,  MA  02114. 

MC  140267  (Sub-1-2TA),  filed  January 
8, 1981.  Applicant:  R.  A. 
TRANSPORTATION.  INC.,  Six 
Connerty  Court,  East  Brunswick,  NJ 
08816.  Representative:  Thomas  J.  Beener, 
67  Wall  Street,  Suite  2510,  New  York, 

NY  10005.  Contract  carrier:  irregular 
routes:  Paint,  stains,  varnishes,  liquid 
and  dry,  firom  Parlin,  NJ,  to  points  in 
New  York,  NY.  Supporting  shipper.  E.  I. 
Dupont  de  Nemours  &  Co.,  bic.,  1000- 
1007  Market  Street,  Wilmington,  DE 
19898. 
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MC  8973  (Sub-1-8TA),  filed  January  8, 
1981.  Applicant:  METROPOLITAN 
TRUCKING,  INC.,  75  Broad  Avenue, 
Fairview,  NJ  07022.  Representative: 
Morton  R  IGel,  Suite  1832,  Two  World 
Trade  Center,  New  York,  NY  10048. 

Such  commodities  as  are  manufactured, 
dealt  in  or  used  by  a  manufacturer  or 
distributor  of  chemicals,  plastic 
materials  (except  in  bulk),  between 
points  in  the  US.  Supporting  shippcr(s): 
Amoco  Chemicals,  200  E.  Randolph 
Drive,  Chicago,  IL  60601.  Dow  Chemical 
USA,  P.O.  Box  150,  Building  3302, 
Plaquemine,  LA  70764.  B.  F.  Goodrich, 
6100  Oak  Tree  Blvd.,  Cleveland,  OH 
44131.  P.  D.  George  Company,  Industrial 
Coatings  Div.,  5200  N.  2nd  Street,  St. 

Louis  MO  63147.  Meer  Corp.,  9500 
Railroad  Avenue,  North  Bergen,  NJ 
07047. 

MC  123408  (Sub-1-6TA),  filed 
December  31, 1980.  Applicant:  FOOD 
HAULERS,  INC.,  600  York  Street, 
Elizabeth,  NJ  07207.  Representative: 
Barbara  R.  Klein,  1101  Connecticut 
Avenue  N.W.,  Washington,  DC  20036. 
Contract  carrier:  irregular  routes:  Frozen 
food  products  between  points  in  the  US, 
under  continuing  contracts  with  Lenders 
Bagel  Bakery.  Supporting  shipper: 
Lender’s  Bagel  Bakery  Inc.,  Post  Road. 
West  Haven,  CT  065ia 

MC  106748  (Sub-1-2TA),  filed 
December  31, 1980.  Applicant: 
GODDARD’S  TRANSPORTATION, 

INC.,  Route  4,  Fair  Haven,  VT  05743. 
Representative:  John  P.  Monte,  P.O.  Box 
568,  Barre,  VT  05641.  Ground  limestone, 
from  Florence  VT  to  Franklin,  PA. 
Supporting  shipper  Omya,  Inc.,  61  Main 
Street,  Proctor,  VT  05765. 

MC  150121  (Sub-l-lTA),  filed 
December  30, 1980.  Applicant:  DVJ 
TRUCK  LINES,  INC.,  1  Ridge  Road. 
Monmouth  Junction,  NJ  08852. 
Representative:  Henry  J.  Capro,  1585 
Morris  Avenue,  Union,  NJ  07083. 

Contract  carrier:  irregular  routes:  Toilet 
Preparations,  bandages  or  dressings, 
soap  and  shampoo,  swabs,  diapers  or 
diaper  liners,  baby  gift  sets,  powder, 
baby  talc  and  related  raw  materials, 
between  Somerset.  North  Brunswick, 
Linden,  NJ;  NJ  TOFC  ramps.  Port  Jervis, 
NY,  Philadelphia  TOFC  ramps, 
Westchester,  PA,  and  Harrisburg,  PA. 
Supporting  shipper:  Johnson  &  Johnson 
Baby  Products  Company.  220  Centennial 
Avenue,  Piscataway,  NJ  08854. 

MC  22988  (Sub-1-3TA),  filed  January 

8, 1981.  Applicant:  K.  G.  MOORE.  INC.,  9 
Park  Ave.,  Hudson,  NH  03051. 
Representative:  Robert  G.  Parks,  20 
Walnut  St.,  Suite  101,  Wellesley  Hills, 
MA  02181.  General  commodities  (except 
those  of  unusual  value.  Classes  A  and  B 
explosives,  household  goods  as  defined 


by  the  Commission,  commodities  in 
bulk,  commodities  requiring  special 
equipment,  and  those  injurious  or 
contaminating  to  other  lading)  (1) 
between  points  in  CT,  ME,  MA,  NH,  RI 
and  VT,  and  (2)  between  points  in  CT, 
ME,  MA,  NH,  RI  and  VT,  on  the  one 
hand,  and.  on  the  other,  points  in  the 
U.S.  (except  HI).  There  are  fourteen  (14) 
certificates  of  support  submitted  with 
this  application  which  may  be  examined 
at  the  I.C.C.  Regional  Office  at  Boston, 
MA. 

MC  16872  (Sub-1-3TA),  filed  January 

7. 1981.  Applicant:  WILLIAM  MIRRER, 
d.b.a.  MIRRER’S  TRUCKING,  100  E.  25th 
Street,  Paterson,  NJ  07514. 
Representative:  George  A.  Olsen,  P.O. 
Box  357,  Gladstone,  NJ  07934.  (1)  Plastic 
and  metal  articles,  and  (2)  materials, 
equipment  and  supplies  used  in  the 
manufacture  and  sale  of  the 
commodities  named  in  (1)  above,  (1) 
between  Carlstadt,  NJ,  on  the  one  hand, 
and,  on  the  other,  Sarasota,  FL,  and  (2) 
between  Carlstadt,  NJ,  on  the  one  hand, 
and,  on  the  other,  points  in  TX. 
Supporting  shipper.  Atlantic  Can 
Company,  101  7th  St.,  Passaic,  NJ  07055. 

MC  153294  (Sub-1-2TAJ,  filed  January 

6. 1981.  Applicant:  A  YANKEE  LINE, 
INC.,  25  Chestnut  Street.  Cambridge, 

MA  02138.  Representative:  Michael  Eby. 
Esq,  Gilman,  McLaughlin  &  Hanrahan, 

10  Post  Office  Square,  Boston,  MA 
02109.  Passengers  and  their  baggage,  in 
the  same  vehicle,  in  charter  and  special 
operations,  between  Boston,  MA,  on  the 
one  hand,  and,  on  the  other,  points  in 
the  US  (excluding  AK  and  HI). 
Supporting  shippers:  There  are  6 
statements  in  support  attached  to  this 
application  whidi  may  be  examined  at 
the  I.C.C.  Regional  Office  in  Boston,  MA. 

MC  136366  (Sub-1-2TA),  filed  January 

7. 1981.  Applicant:  BEE  LINE  INC.,  17 
Commerce  Road,  Fairfield,  NJ  07006. 
Representative:  George  A.  Olsen,  P.O. 
Box  357,  Gladstone,  NJ  07934.  (1)  Paper 
and  paper  articles,  (2)  plastic  and 
plastic  articles,  and  (3)  materials, 
equipment,  and  supplies  used  in  the 
manufacture  and  sale  of  the 
commodities  named  in  (I)  and  (2)  above 
(except  commodities  in  bulk),  between 
Mechanic  Falls,  ME  and  Elmwood  Paiic, 
NJ,  on  the  one  hand,  and,  on  the  other, 
points  in  the  US.  Supporting  shipper 
Marcal  Paper  Mills,  Inc.,  1  Market 
Street,  Elmwood  Park,  NJ  07407. 

MC  145829  (Sub-1-12TAJ,  filed 
January  7, 1981.  Applicant:  ETI  CORP., 
P.O.  Box  1,  Keasbey,  NJ  08832. 
Representative:  George  A.  Olsen,  P.O. 
Box  357,  Gladstone,  NJ  07934.  Contract 
carrier  irregular  routes:  General 
commodities  (except  commodities  in 
bulk,  household  goods,  classes  A  ondB 


explosives,  and  commodities  which 
because  of  size  and  weight  require 
special  handling),  between  points  in  the 
US.  under  continuing  contract(s)  with 
ABC-TNT  and  Acme  Fast  Frei^t. 
Supporting  shipper  ABC-TNT  and 
Acme  Fast  Frei^t,  2110  Alhambra 
Avenue,  Los  Angeles,  CA  90031. 

MC  153449  (Sub-9-lTA),  filed  January 

6. 1981.  Applicant:  FRANK  P.  PHTS, 

INC.,  Route  104,  Williamson,  NY  14589. 
Representative:  John  F.  O’Donnell, 

Barrett  and  O’Donnell,  60  Adams  St. 

P.O.  Box  238,  Milton,  MA  02187. 

Contract  carrier  irregular  routes: 

Metals,  metal  products,  plastics,  plastic 
products,  and  containers,  between 
Rochester,  NY,  Chicago,  IL, 

I^iladelphia,  PA,  and  Jackson,  MS. 
under  contract(s)  with  Caldwell 
Manufacturing  Company,  Rochester. 

NY.  Supporting  shipper  Caldwell 
Manufacturing  Company.  Rochester.  NY 
14602. 

MC  153337  (Sub-l-lTA),  filed 
December  30, 1980.  Applicant: 
FLUTONVILLE  PLASTICS,  INC.,  1 
Union  Street  Fultonville,  N.Y.  12072. 
Representative:  Robert  Dorfman,  Comrie 
Ave.,  Johnston,  N.Y.  12072.  Contract 
carrier,  irregular  routes,  containers, 
glass  with  or  without  caps,  stoppers  or 
covers  fi'om  Clarion,  PA  to  Canajoharie, 
NY  under  a  continuing  contract  with 
Beech  Nut  Foods  Corp.,  Canajoharie, 

NY.  Supporting  Shipper.  Beech  Nut 
Foods  Corporation,  ^urch  Street 
Canajoharie.  NY  13317. 

MC  145829  (Sub-l-llTA),  filed 
January  6, 1981.  Applicant  ETI  CORP.. 
P.O.  Box  1.  Keasbey.  NJ  08832. 
Representative:  George  A.  Olsen,  P.O. 
Box  357,  Gladstone,  NJ  07934.  Contract 
carrier  irregular  routes:  (1)  Cleaning 
compounds,  disinfectants,  softeners,  and 
insecticides;  and  (2)  materials, 
equipment,  and  supplies  used  in  the 
manufacture  and  distribution  of  the 
commodities  named  in  (1)  above  (except 
in  bulk),  between  points  in  the  U.S. 
Supporting  shipper  Texize,  Division  of 
MortonNorwich,  P.O.  Box  368, 
Greenville,  SC  29602. 

MC  145468  (Sub-1-4TA),  filed  January 

6. 1981.  Appbcant  KSS 
TRANSPORTATION  CORP.,  Route  1 
and  Adams  Station,  P.O.  Box  3052, 

North  Brunswick,  NJ  08902. 
Representative:  Arlyn  L  Westergren, 
Westergran  &  Hauptman,  P.C.,  Suite  201, 
9202  West  Dodge  Road,  Omaha,  NE 

'  68114.  Meat  and  packinghouse  products, 
between  Seward  County.  KS,  on  the  one 
hand,  emd,  on  the  other,  points  in  the 
U.S.  Supporting  shipper  National  Beef 
Packing  Co..  Inc.,  P.O.  Box  1358,  Liberal, 
KS  67901. 
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MC  109725  (Sub-1-2TA},  filed  January 

6, 1981.  Applicant:  K.  F.  CROCK^ 
TRANSPORTATION  CO..  INC.,  Jewell 
Hill  Road.  Ashby,  MA  01431. 
Representative:  James  M.  Bums,  1383 
Main  Street,  Suite  413,  Springfield,  MA 
011Q,3.  Liquid  sweeteners  in  bulk,  in  tank 
vehicles,  between  Boston,  MA  and 
points  east  of  the  Mississippi  River. 
Supporting  shipper  Ingredient 
Technology  Corp.,  Boston  Molasses 
Division,  920  East  First  Street,  South 
Boston,  MA  02127. 

MC144710  (Sub-1-lTA),  filed  January 

6. 1981.  Applicant:  MONROE 
CONTRACTORS  EQUIPMENT,  INC., 
1640  Penfield  Road,  Rochester,  NY 
14625.  Representative:  S.  Michael 
Richards,  P.O.  Box  225,  Webster,  NY 
14580.  Carbon  electrodes,  furnace  or 
electrolytic  bath  and  carbon  plugs, 
carbon  or  graphite  scrap,  coke  flour, 
machinery  and  machinery  parts,  and 
materials,  equipment  and  supplies  used 
in  the  manufacture,  sale  and 
distribution  of  carbon  electrodes, 
between  points  in  Erie,  Niagara  and  St. 
Lawrence  Counties,  NY  and  Elk  County, 
PA.  and  points  in  AIh  AZ,  AR,  CA,  CO, 
DE.  DC.  ID.  LA.  KS,  LA.  ME.  MD.  MI, 

MN.  MS.  MO.  MT.  NE.  NV.  NH,  NM, 

NY,  ND.  OK.  OR.  RI.  SD.  TX,  UT,  YT, 
WA  and  WY.  Supporting  shipper:  Airco 
Speer,  Carbon  Graphite  Div.,  Airco,  Inc., 
4861  Packard  Rd..  Niagara  Falls,  NY 
14302. 

MC  148155  (Sub-l-lTA),  filed  January 

6. 1981.  Applicant:  TRANS  COASTAL 
CORPORATION,  P.O,  Box  116W, 
Winslow,  ME  04902.  Representative: 

John  C.  Lightbody,  Esq.,  Murray,  Plumb 
&  Murray,  30  Exchange  Street,  Portland, 
ME  04101.  General  commodities  (except 
household  goods  as  defined  by  the 
Commission,  explosives  and 
commodities  of  unusual  value),  between 
points  in  ME,  GA,  and  CA,  on  the  one 
hand,  and,  on  the  other  points  in  the  U.S. 
Supporting  shipperjs):  TTiere  are  17 
statements  in  support  attached  to  this 
application  which  may  be  examined  at 
the  I.C.C.  Regional  Office  in  Boston,  MA. 

MC  153232  (Sub-l-lTA),  filed  January 

6. 1981.  Applicant:  DAVID  D.  SALKA 
FREIGHT  LINES,  59  Valley  View  Drive, 
Meriden,  CT  06450.  Representative:  John 
E.  Fay,  Esq.,  663  Maple  Avenue, 
Hartford,  CT  06114.  Contract  carrier: 
irregular  routes:  Raw  materials  and 
finished  goods  suitable  for  the 
manufacture  and  processing  of  soft 
drinks  and  production  and  distribution 
of  same,  between  Meriden,  CT,  on  the 
one  hand,  and,  on  the  other  hand,  points 
in  MA.  RI.  NH.  VT.  ME,  NY.  NJ.  PA.  and 
MD,  for  account  of  Connecticut  Seven- 
Up  Bottling  Co.,  Inc.  Supporting  shipper: 


Connecticut  Seven-Up  Bottling  Co.,  Inc., 
127  Pomeroy  Ave.,  Meriden,  CT  06450. 

The  following  applications  were  filed 
in  region  2:  Send  protests  to:  ICC, 

Federal  Reserve  Bank  Building,  101  N. 

7th  St.,  Rm.  620,  Philadelphia,  PA  19106. 

MC  121372  (Sub-II-5TA),  filed  January 

5. 1981.  Applicant:  EXPRESS 
TRANSPORT  COMPANY,  1217  Dalton 
St.,  Cincinnati,  OH  45203. 

Representative:  Paul  F.  Beery,  275  E. 

State  St.,  Columbus,  OH  43215.  (1)  Iron 
and  Steel,  iron  and  steel  articles,  and  (2) 
equipment,  material  and  supplies  used 
in  the  manufacturing,  processing,  sale 
and  distribution  of  the  commodities 
named  in  (1)  above  (except  commodities 
in  bulk).  Between  Boyd  and  Greenup 
Counties,  KY,  on  the  one  hand,  and,  on 
the  other,  points  in  AL,  GA,  FL,  LA,  MS. 
NC.  SC,  TN.  VA  and  WV.  for  270  days. 
An  underlying  ETA  seeks  120  days 
authority.  Supporting  shipper:  ARMCO, 
INC.,  703  Curtis  St.,  Middletown,  OH 
45043. 

MC  140889  (Sub-II-llTA),  filed 
January  5, 1981.  Applicant:  FIVE  STAR 
TRUCKING,  INC.,  4720  Beidler  Rd.. 
Willoughby,  OH  44094.  Representative: 
Ignatius  B.  Trombetta,  1220  Williamson 
Bldg.,  Cleveland,  OH  44114.  Contract, 
Irregular.  Boxed,  and  packaged  meats 
and  meat  products,  poultry,  poultry 
products,  frozen  and  processed  potato 
and  potato  products,  canned  fruits  and 
vegetables,  diatomaceous  earth 
products,  and  other  and  sundry  items, 
goods,  materials,  and  equipment  used  in 
the  wholesale  and  retail  grocery 
business;  from  points  in  TX,  CO,  NB,  lA. 
OK,  KS.  AZ.  NM.  WA.  OR.  ID.  WI.  MN. 
TN,  NC,  SC,  GA,  and  FL,  to  shippers 
facilities  located  in  Monroe  County,  NY. 
Shipper  Wegman’s  Food  Markets,  Inc., 
1500  Brooks  Ave.,  Rochester,  NY  14607. 

MC  153474  (Sub-II-lTA),  filed  January 

7. 1981.  Applicant:  WAYNE  THOMAS, 
dba  C&W  TRUCKING.  Representative: 
Edward  A.  O'Donnell,  1004  29th  St., 
Sioux  City,  lA  51104.  Contract  Irregular; 
Printing  inks,  materials,  equipment  and 
supplies  utilized  in  the  manufacture  and 
distribution  of  printing  inks  Between  Elk 
City,  PA,  on  the  one  hand,  and  on  the 
other,  points  in  the  Commercial  Zones  of 
Akron,  OH,  Appleton,  Wi,  Chicago,  IL, 
Cincinnati,  OH,  Des  Moines,  lA,  Detroit, 
MI,  Holland,  MI,  Kalamazoo,  MI, 
LaCrosse,  WI,  Louisville,  KY, 

Milwaukee,  WI,  San  Francisco,  CA. 
Sioux  Falls,  SD,  St.  Louis,  MO,  St.  Paul, 
MN,  Waseca,  MN,  Yoxmgstown,  OH,  for 
270  days.  An  underlying  ETA  seeks  120 
days  authority.  Supporting  shipper: 
Ridgeway  Color  Co.,  75  Front  St., 
Ridgeway,  PA  15853. 

MC  2605  (Sub-II-6TA),  filed  January  7, 
1981.  Applicant:  COMXffiRCIM. 


TRANSPORTATION,  INC.,  2300  E. 
Adams  Ave.,  Phila.  Pa.  19124. 
Representative:  Donald  J.  Campanile 
(same  address  as  applicant).  General 
commodities,  in  containers,  having  prior 
or  subsequent  movement  by  water  or 
rail,  between  Baltimore  County,  MD, 
Philadelphia  County,  PA,  points  in  the 
States  of  OH.  IN.  KY,  PA,  Wayne 
County,  MI,  Cook  Coimty,  IL,  and  New 
York,  NY,  for  270  days.  Applicant 
intends  to  tack  the  authority  sought 
herein  with  its  existing  authority. 
Supporting  shipper:  S.  R.  Teimouri, 
Chamber  of  Commerce  Bldg.,  Baltimore, 
Md. 

MC  113828  (Sub-n-12TA),  filed 
January  7, 1980.  Applicant:  O’BOYLE 
TANK  LINES,  INC.,  P.O.  Box  30006, 
Washington,  D.C.  20014.  Representative: 
William  P;  Sullivan,  818  Connecticut 
Ave.,  Washington,  D.C.  20006. 

Chemicals  in  bulk  between  Rowan  Co., 
and  Brunswick  Co.,  on  the  one  hand, 
and,  on  the  other,  points  in  the  U.S.  for 
270  days.  An  imderlying  ETA  seeks  120 
days  authority.  Supporting  shipper: 
Proctor  Chemical  Co.,  Lumbert  St.,  P.O. 
Box  399,  Salisbury,  NC  28144. 

MC  138438  (Sub-II-22TA),  filed 
January  2, 1981.  Applicant:  D.  M. 
BOWMAN,  INC.,  Rt.  2,  Box  43A1, 
Williamsport,  MD  21795.  Representative: 
Edward  N.  Button,  580  Northern  Ave., 
Hagerstown,  MD  21740.  Brick,  concrete 
products,  and  other  building  materials, 
between  points  in  and  east  of  OH,  KY, 
TN  and  AL,  on  the  one  hand,  and,  on  the 
other,  points  in  IL  and  IN,  for  270  days. 
Supporting  shipper:  Ramm  Brick  and 
Materials,  Inc.,  223  Tilden  Ave.,  La 
Grange,  EL  60525. 

MC  119791  (Sub-U-lTA),  filed  January 

5, 1981.  Applicant:  R.  J.  TRUCKING. 

INC.,  1220  Roosevelt  Ave.,  York,  PA 
17405.  Representative:  Maxwell  A. 
Howell,  1100  Investment  Bldg.,  1511  K 
St.  NW.,  Washington,  D.C.  20005.  Paper 
and  paper  products,  and  materials  and 
supplies  used  in  the  manufacture  and 
distribution  thereof,  between  points  in 
York  County,  PA,  on  the  one  hand,  and, 
on  the  other,  points  in  CT,  MA,  NY,  OH, 
VA,  and  WV  for  270  days.  The 
operations  authorized  herein  are  limited 
to  a  transportation  service  on  behalf  of 
St.  Regis  Paper  Company.  An  underlying 
ETA  seeks  120  days  authority. 
Supporting  shipper:  St.  Regis  Paper 
Company,  150  E.  42nd  St.,  New  York,  NY 
10017. 

MC  106920  (Sub-n-12TA),  filed 
January  5, 1981.  Applicant:  lUGGS 
FOOD  EXPRESS.  INC.,  West  Monroe 
St.,  P.O.  Box  28,  New  Bremen,  OH  45869. 
Representative:  E.  Stephen  Heisley,  80S 
McLachlen  Bank  Bldg.,  666  Eleventh  St. 
NW.,  Washington,  D.C.  20001.  Such 
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commodities  as  are  dealt  in  by  food 
business  houses,  and  materials, 
ingredients,  and  supplies  used  in  their 
manufacture  and  distribution,  between 
points  in  OH,  on  the  one  hand,  and,  on 
the  other,  points  in  CT,  DC,  Dl^  lA,  IL, 

IN.  KY.  MA.  MD.  ME.  MI.  MN.  MO.  ND. 
ME,  NH.  NJ,  NY.  OH,  PA.  RI.  SD.  VA, 

VT,  WI,  and  WV  for  270  days. 

Restricted  to  traffic  originating  at  or 
destined  to  the  facilities  utilized  by 
Stouffer  Corporation.  Supporting 
shipper  Stouffer  Foods  Corporation. 

57M  Harper  Road,  Solon,  OH  44139. 

MC 146551  (Sub-n-6TA),  filed  January 
5, 1981.  Applicant:  TAYLOR 
TRANSPORT.  INC.,  P.O.  Box  285,  Grand 
Rapids,  OH  43522.  Representative: 
Tommy  R.  Taylor  (same  as  applicant). 

(1)  Bakery  goods  and  equipment, 
materials  and  supplies  used  in  the 
manufacture,  preparation  and 
distribution  o^f  bakery  goods  (except 
commodities  in  bulk),  between  points  in 
Hamilton  County,  OH,  on  the  one  hand> 
and,  on  the  other,  points  in  IL  and  MI 
(lower  peninsula)  and,  (2)  Such 
merchandise  as  is  dealt  in  by 
wholesale,  retail,  chain  grocery  and 
food  business  houses,  institutions, 
catalog  show  room  stores,  and  home 
center  stores  and  equipment,  materials 
and  supplies  used  in  the  manufacture, 
preparation  and  distribution  of 
commodities  named  above  (except 
commodities  in  bulk),  between  points  in 
CT.  GA,  IL,  IN,  KY.  MA.  MI  (lower 
peninsula),  NJ,  NY,  NC,  TN,  OH,  and 
PA.  Restricted  to  shipments  for  the 
accoimt  of  Victory  Wholesale  Grocers. 
For  270  days.  An  underlying  ETA  seeks 
120  days  authority.  Supporting  shippers: 
(1)  Springwater  Cookie  Co.  11555 
Grooms  Rd.  Cincinnati,  OH  45242.  (2) 
Victory  Wholesale  Grocers,  333  W.  1st 
Street,  Suite  170,  Dayton,  OH  45402. 

MC  127579  (Sub-n-IOTA),  filed 
January  2, 1981.  Applicant:  HAULMARK 
TRANSFER,  INC.,  1100  North  Macon 
Street,  Baltimore,  MD  21205. 
Representative:  Glen  M.  Heagerty  (same 
as  applicant).  General  commodities 
(except  household  goods,  commodities 
in  bulk  and  Class  A  and  B  explosives) 
between  the  facilities  of  Parke,  Davis  & 
Co.,  Greenwood,  SC,  on  the  one  hand, 
and,  on  the  other,  points  in  the  states  of 
AR,  CT.  DE,  IL.  IN,  lA.  KS,  KY.  ME.  MD, 
MA,  MI,  MO,  NH.  NJ.  NY.  OH,  PA,  RI, 
TN,  VT,  VA,  WV.  WI,  and  DC  for  270 
days.  An  underlying  ETA  seeks  120  days 
authority.  Supporting  shipper:  Parke, 
Davis  &  Co.,  P.O.  Box  368,  Greenwood, 
SC  29646. 

MC  110328  (Sub-2-3TA),  filed  January 
5, 1981.  Applicant:  ROY  A.  LEIPHART 
TRUCKING,  INC.,  1298  Toronita  St., 
York,  PA  17402.  Representative;  Dixie  C. 


Newhouse,  1329  Pennsylvania  Ave.,  P.O. 
Box  1417,  Hagerstown,  MD  21740. 
Automobile  parts,  carpets  and 
carpeting,  and  materials  and  supplies 
used  in  the  manufacture,  sale  and 
distribution  of  automobile  parts  and 
carpets  and  carpeting  between  Carlisle 
and  Lewistown,  PA,  and  Mobile  and 
Atmore,  AL,  on  the  one  hand,  and,  on 
the  other,  points  in  the  United  States  in 
and  east  of  ND,  SD,  NE,  KS,  OK  and  TX, 
for  270  days.  Supporting  shipper:  C.  H. 
Masland  &  Sons,  Box  40.  50  Spring  Rd., 
Carlisle,  PA  17013. 

MC  153321  (Sub-2-lTAJ,  filed 
December  31, 1980.  Applicant:  LAVCO, 
INC.,  1620  Keyser  Ave,  Scranton,  PA 
18508.  Representative:  Louis  J.  Carter, 
Esq.,  1625  Eye  St.  N.W.  Ste  1009, 
Washington,  DC  20006.  Non-radioactive 
hazardous  wastes  and  industrial  wastes 
and  empty  waste  containers  from  the 
City  of  Scranton.  PA  and  within  120 
miles  of  the  City  of  Scranton,  PA  to 
points  in  PA,  OH,  NY,  NJ,  MD  and  SC 
for  270  days.  An  underlyng  ETA  seeks 
120  days  authority.  Supporting  shippers: 
L.  E.  Carpenter  &  Company,  170  North 
Main  St.  Wharton,  NJ  07881;  The  Trane 
Company,  P.O.  Box  917,  Scranton,  PA 
18501;  Sanitas,  Humboldt  Industrial 
Park,  Hazleton,  PA  18201;  Harte  &  Co., 
Oakhill  Road,  Crestwood  Park, 
Mountaintop,  PA  18707;  Consolidated 
Molded  Products.  Inc.,  Greenwood  & 
Warner  Sts,  Scranton,  PA  18505. 

MC  150939  (Sub-2-llTA),  filed 
January  7, 1981.  Applicant*  GEMINI 
TRUCKING.  INC.,  1533  Broad  St.. 
Greensburg,  PA  15601.  Representative: 
William  A.  Gray,  ESQ.,  2310  Grant  Bldg., 
Pittsburgh,  PA  15219.  Petroleum  and 
petroleum  products,  automotive 
chemicals  and  cleaning  compounds  and 
materials,  equipment  and  supplies  used 
by  automotive  service  centers  (except  in 
bulk)  between  the  facilities  of  Ashland 
Petroleum  Co.,  Division  of  Ashland  Oil, 
Inc.  in  NJ,  OH.  KY,  TX,  IL,  MO.  PA.  OR 
and  CA  on  the  one  hand,  and,  on  the 
other,  points  in  the  US,  under  a 
continuing  contract  or  contracts  with 
Ashland  Petroleum  Co.,  Division  of 
Ashland  Oil,  Inc.,  for  270  days. 
Supporting  shipper  Ashland  Petroleum 
Co.,  Division  of  Ashland  Oil,  Inc.,  P.O. 
Box  391,  Ashland,  KY  41101. 

MC  45194  (Sub-2-2TA).  filed 
December  18, 1980.  Applicant: 
LATTAVO  BROTHERS.  INC.,  2230 
Shepler  Church  Ave,,  S.W.,  Canton.  OH 
44706.  Representative:  James  W. 
Muldoon,  50  W.  Broad  St.,  Columbus, 
OH  43215.  (1)  metals,  metal  products 
(except  metal  containers  used  in  the 
food  and  beverage  industry),  machinery 
and  machinery  parts,  except 
commodities  in  bulk;  (2)  materials. 


equipment  and  supplies  used  in  the 
manufacture  and  distribution  of  the 
commodities  in  (1)  above,  except 
commodities  in  bulk,  and  (3) 
contractors’ and  builders’ materials, 
equipment  and  supplies,  except 
commodities  in  bulk,  between  points  in 
AL.  FL.  GA.  IL.  IN,  KY.  MD,  NJ.  NY.  Na 
OH.  PA.  SC.  TN.  VA  and  WV.  An 
underlying  ETA  seeks  120  days 
authority.  Supporting  shipper(s):  There 
are  28  supporting  shippers.  Their 
statements  can  be  examined  at  the  ICC 
Phila.  Regional  office. 

MC  138036  (Sub-2-lTA),  filed 
December  29, 1980.  Applicant  J  &  S. 

INC.,  P.O.  Box  288,  Indianola,  PA  15051. 
Representative:  Williams  A.  Gray,  2310 
Grant  Bldg.,  Pittsburgh,  PA  15219. 
General  commodities  (except  classes  A 
and  B  explosives)  between  points  in  the 
US  under  a  contiuing  contract(s)  with  J. 
C.  Penney  Company,  Ina  of  New  York, 
NY.,  for  270  days.  Supporting  shipper  J. 
C.  Penney  Company,  Inc.,  1301  Avenue 
of  the  Americas,  New  York,  NY  10019. 

MC  148412  (Sub-2-2TA).  filed 
December  29, 1980.  Applicant 
GRIBBLER  TRUCKING.  INC.  RD  3. 
Rockwood,  PA  15557.  Representative: 
John  R  Fullerton,  407  N.  Front  St, 
Harrisburg,  PA  17101.  Locomotive  parts: 
electrical  equipment;  materials,  supplies 
and  equipment  used  in  the  manufacture 
and  distribution  of  locomotives  and 
electrical  motors  between  points  in  the 
United  States,  under  continuing 
contracts  with  General  Electric 
Company,  Erie,  PA,  for  270  days. 
Supporting  shipper  General  Electric 
Company,  2901 R  Lake  Rd..  24B.  Erie, 

PA  16531. 

MC  48386  (Sub-2-3TA).  filed 
December  29, 1980.  Applicant  GRAVER 
TRUCKING.  INC.,  RD.  7,  Box  7655, 
Stroudsburg,  PA  18360.  Representative: 
Joseph  A.  Keating,  Jr.,  121  S.  Main  St., 
Taylor,  PA  18517.  Wine,  From 
Hammondsport,  NY  to  Jacksonville  and 
Miami,  FL,  for  270  days.  An  underlying 
ETA  seeks  120  days  authority. 
Supporting  shipper(s):  Gold  Seal  Wine 
Company,  P.O.  Box  203,  Hammondsport, 
NY  14840. 

MC  80653  (Sub-2-5TA).  filed  ^ 
December  29, 1980.  Applicant:  DAVID 
GRAHAM  COMPANY.  P.O.  Box  254, 
Levittown,  PA  19059.  Repiesentative: 
Lois  T.  Philipkosky  (same  address  as 
applicant).  Lumber  and  wood  products 
from  h4T,  ID,  WA,  and  OR,  on  the  one 
hand,  and,  on  the  other,  to  points  in  and 
States  East  of  MI,  IL,  KY,  TN  and  MS, 
for  270  days.  An  underlying  ETA  seeks 
120  days  authority:  Supporting  shippers; 
Lightner  Brokerage  Service,  Box  8208, 
Missoula,  MT  59807;  Missoula  White 
Pine  Sash  Co.,  P.O.  Box  7009,  Missoula, 
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MT  59807;  Louisiana — ^Pacific 
Corporation,  Intermountain  Division, 

P.O.  Box  4007,  Missoula,  MT  59806. 

MC 153289  (Sub-n-lTA),  filed 
December  22, 1980.  AppHcant:  GEORGE 
W.  LANE,  d.b.a.,  G.  W.  LANE 
TRUCKING,  5501  Fireside  Court, 

Virginia  Beach,  VA  23464. 

Representative:  Carroll  B.  Jackson,  1810 
Vinceimes  Rd.,  Richmond,  VA  23229. 
Contract,  irregular:  bananas,  between 
Norfolk,  VA  (and  points  in  the 
commercial  zone  diereof)  on  the  one 
hand,  and,  on  the  other,  Baltimore,  MD; 
Charleston,  SC;  Miami  and  Tampa,  FL; 
Mobile,  AL;  Newark,  NJ;  New  York,  NY; 
Philadelphia,  PA;  Wilmington,  DE;  (and 
points  in  the  commercial  zones  thereof) 
for  270  days.  Supporting  shipper: 

Norfolk  Banana  Distributing  Co.,  Inc., 
3616  E.  Virginia  Beach,  Blvd.,  Norfolk, 

VA  23502. 

MC  143394  (Sub-2-20TA),  filed 
December  24, 1980.  Applicant:  GENIE 
TRUCKING  LINE,  INC.,  70  Carlisle 
Springs  Rd,  P.O.  Box  840,  Carlisle,  PA 
17013.  Representative:  G.  Kenneth 
Bishop  (same  as  applicant).  Contract: 
Irregular:  General  Commodities  (except 
those  of  unusual  value.  Class  A  &  B 
explosives,  household  goods  as  defined 
by  the  Commission,  commodities  in  bulk 
and  those  requiring  special  equipment) 
between  Philadelphia,  PA  and 
commercial  zone  and  Hoboken,  N]  and 
commercial  zone  and  points  in  the  states 
of  AL  FL,  GA,  IL,  IN,  LA,  MS,  NC,  OH, 
SC,  TN,  TX  and  WI  under  continuing 
contract(s)  with  West  Coast  Shippers 
Association,  Philadelphia,  PA  19142  for 
270  days.  Supporting  shipper:  West 
Coast  Shippers  Association,  2000  S.  71st 
Street,  Philadelphia,  PA  19142. 

MC  125335  (Sub-2-23TA),  filed 
December  29, 1980.  Applicant: 
GOODWAY  TRANSPORT.  INC.  P.O. 

Box  2283,  York,  PA  17405. 

Representative:  Gailyn  L.  Larsen,  P.O. 
Box  82816,  Lincoln,  NE  68501.  Foodstuffs 
and  such  commodities  as  are  used  or 
dealt  in  by  food  business  houses,  From 
Rocky  Mount  and  Forest  City,  NC,  to 
Mason  City,  lA,  Quakertown,  PA,  La 
Grange,  GA,  Independence,  MO, 
FranHort,  KY,  and  Jacksonville,  FL.  for 
270  days.  Supporting  shipper:  Fast  Food 
Merchandisers,  Inc.,  P.O.  Box  1241, 
Rocky  Mount,  NC  27801. 

MC  13134  (Sub-n-lTTA),  filed 
December  19, 1980.  Applicant:  GRANT 
TRUCKING,  INC.,  Box  256,  Oak  Hill.  OH 
45656.  Representative:  James  M.  Burtch, 
100  E.  Broad  St.,  Columbus,  OH  43215. 
Refractory  products  and  materials  and 
supplies  used  in  the  manufacture, 
installation  and  distribution  of 
refractory  products,  between  points  in 
Greenup  County,  KY,  and  Hamilton 


Coimty,  OH,  on  the  one  hand,  and,  on 
die  other,  Andrews,  SC;  Bauxite  and 
Little  Rock,  AR;  Mexico,  MO,  and 
Niagara  Falls,  for  270  days.  An 
underlying  ETA  seeks  120  days 
authority.  Supporting  shipper;  Didier- 
Taylor  Refractories  Corp.,  Box  457, 

South  Shore,  KY  41175. 

MC  147570  (Sub-2-4TA).  filed 
December  17, 1980.  Applicant:  KABAT 
EXPRESS,  INC.,  1944  Scranton  Rd., 
Cleveland  OH  44113.  Representative: 
Daniel  M.  Kabat  (same  as  applicant). 
Contract:  Irregular:  Computing  machine 
paper,  plain  or  ruled;  forms,  printed 
NOI;  computing  machine  paper,  printed; 
teletype  paper^  printed;  between  the 
facilities  of  Duplex  Products,  Inc.,  at 
Emigsville,  PA;  W.  York,  PA;  Goshen, 

IN;  Sycamore,  IL;  Temple,  TX;  and 
Adanta,  GA,  on  the  one  hand,  and,  on 
the  other  points  in  the  US  (except  AK 
and  HI),  for  270  days.  Supporting 
shipper:  Duplex  Products,  Inc.,  228  W. 
Page  St..  Sycamore,  IL  60178. 

MC  25562  (Sub-2-lTA).  filed 
December  17, 1980.  Applicant;  A.  R. 
GUNDRY,  INC.,  445  Earlwood  Ave„ 
Oregon,  OH  43616.  Representative: 
William  P.  Fromm  (same  as  applicant). 
Petroleum  and  petroleum  products,  in 
bulk,  in  tank  vehicles  from  Albany,  NY 
to  points  within  the  states  of  VT,  CT  and 
MA  for  270  days.  Supporting  shipper: 
Bray  Terminals,  Inc.,  River  Road,  Marcy, 
NY  13403. 

MC  152984  (Sub-^ITA),  filed 
December  22. 1980.  Applicant:  WILLIAM 
R.  LUTZ.  SR.,  d.b,a.  LUTZ 
ENTERPRISES,  R.  D.  #2.  Rte.  22,  New 
Alexandria,  PA  15670.  Representative: 
John  A.  Vuono,  2310  Grant  Bldg., 
Pittsburgh,  PA  15219.  Contract  Carrier, 
Irregular  Route:  Fabricated  pipe  and 
ferrous  and  non-ferrous  metals,  between 
points  in  Westmoreland  County,  PA,  on 
the  one  hand,  and,  on  the  other,  points 
in  DE,  DC,  IN,  KY,  MD.  NY.  OH,  VA  and 
WV  under  a  continuing  contract(s)  with 
Universal  Plumbing  &  Piping  Supply,  Inc. 
for  270  days.  An  underlying  ETA  seeks 
120  days  authority.  Supporting  shipper 
Universal  Plumbing  &  Piping  Supply, 

Inc.,  P.O.  Box  Y,  Latrobe,  PA  15650. 

MC  125335  (Sub-2-24TA).  filed 
December  30, 1980.  Applicant: 
GOODWAY  TRANSPORT,  INC.,  P.O. 
Box  2283,  York,  PA  17405. 
Representative:  Gailyn  L.  Larsen,  P.O. 
Box  82816,  Lincoln,  NE  68501.  Foodstuffs 
(except  in  bulk),  and  materials,  supplies 
and  equipment  used  in  the  production, 
sale  and  distribution  thereof,  (1)  From 
points  in  CT,  DE,  MD.  MA.  NJ.  NY,  PA, 
and  RI,  to  Springfield,  Belvidere,  Ashton, 
and  Chicago,  IL,  Terre  Haute,  New 
Albany,  Lafayette,  and  Seelyville,  IN, 
Martel,  OH,  and  St,  Louis,  MO;  (2)  From 


Kansas  City,  KS,  and  Kansas  City,  MO, 
to  Springfield  and  Belvidere,  IL,  and 
Terre  Haute  and  New  Albany,  IN;  (3) 
From  Denison,  TX,  to  points  in  AR,  KS, 
LA,  MS,  MO,  NE.  OK,  and  SD;  (4)  From 
St.  Louis,  MO,  to  East  Greenville.  PA, 
and  Denison,  TX;  (5)  From  Trenton,  TN, 
to  Terre  Haute,  IN,  and  East  Greenville, 
PA;  (6)  From  East  Greenville,  PA,  to  CT, 
DE,  MD,  MA,  NJ.  NY,  RI,  and  DC;  (7) 
From  Terre  Haute,  IN,  and  Springfiled, 

IL.  to  Buffalo,  NY;  (8)  From  Miami,  FL,  to 
Doraville,  GA,  Lafayette,  IN,  Belvidere, 

IL,  and  Ft.  Worth,  TX;  (9)  Between 
Fridley,  MN,  Ft.  Worth,  TX,  Doraville, 
GA,  Carihage,  MO,  Bonner  Springs,  KS, 
Vineland,  NJ,  Tampa.  FL,  and  Belvidere. 
IL;  and  (10)  From  Newnan,  GA,  to 
Murfreesboro.  TN,  and  Joplin,  MO,  for 
270  days.  An  underlying  CTA  seeks  120 
days  authority.  Supporting  shipper:  The 
Pillsbury  Company,  608  Second  Avenue, 
South,  Minneapolis,  MN. 

The  following  applications  were  filed 
in  Region  3.  Sent  protests  to  ICC, 
Regional  Authority  Center,  P.O.  Box 
7600,  Atlanta,  GA  30357. 

MC  115841  (Sub-3-^8TA),  filed 
January  6, 1981.  Applicant:  COLONIAL 
REFRIGERATED  TRANSPORTATION. 
INC.,  McBride  Lane,  P.O.  Box  22168, 
Knoxville,  TN  37922.  Representative: 
Michelene  Good  (same  as  above). 
Foodstuffs  (except  commodities  in  bulk), 
from  Cincinnati,  OH  to  points  in  CT,  DE, 
DC.  MD,  NJ,  NY,  PA  and  VA.  Supporting 
shipper:  Serv-A-Portion,  9140  Lurline 
Avenue,  Chatsworth,  CA  91311. 

MC  138882  (Sub-3-34TA),  filed 
January  6, 1981.  Applicant:  WILEY 
SANDERS  TRUCK  LINES,  INC.,  P.O. 
Drawer  707,  Troy,  Alabama  36081. 
Representative;  John  J.  Dykema  (same 
address  as  applicant).  (1)  Pressure 
sensitive  paper,  label  stock,  self- 
adhesive  paper  labels  and 
reinforcements,  gum  paper,  printing  and 
wrapping  paper,  label  machines, 
plastics  and  cellulose  film,  aluminum 
foil,  textile  label  and  tags,  and  reflective 
sheeting,  and  (2)  Materials,  equipment 
and  supplies  used  in  the  manufacture 
and  distribution  of  commodities  named 
in  (1)  above  Between  points  in  the  US 
(except  AK  and  HI).  Restricted  to  traffic 
originating  at  or  destined  to  the  Fasson, 
Thermark,  Avery  Label  and  Soabar 
Divisions  of  Avery  International. 
Supporting  shipper:  Avery  International, 
250  Chester  St.,  Painesville,  OH  44077. 

MC  133757  (Sub-3-lTA),  filed  January 
6, 1981.  Applicant:  CAROLINA  EAST 
FURNITURE  TRANSPORT.  INC.,  P.O. 
Box  1426,  Sumter,  SC  29150. 
Representative:  Terrell  C.  Clark,  P.O. 
Box  25,  Stanleytown,  VA  24168.  l-(aj 
New  furniture,  (b)-materials,  equipment 
and  supplies  used  in  the  manufacture  of 
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new  furniture,  between  Rocky  Mount, 

NC  and  Sumter,  SC,  on  the  one  hand, 
and,  on  the  other,  points  in  KY,  2- 
Fireplace  accessories,  from  New 
Albany,  IN  to  points  in  GA,  NC,  and  SC. 
There  are  eleven  certificates  of  support 
attached  to  the  apphcation  which  may 
be  examined  at  the  ICC  Regional  Office. 

MC 108676  (Sub-3-6TA),  filed  January 

6, 1981.  Applicsuit:  A.  J.  METLER 
HAULING  &  RIGGING.  INC.,  117 
Chicamauga  Avenue,  N.E.,  Knoxville, 

TN  37917.  Representative:  Michael  S. 
Teets  (same  address  as  applicant]. 
Construction  machinery  and  equipment 
between  points  in  the  US  (except  AK 
and  HI),  restricted  to  transportation  of 
shipments  moving  for  the  account  of 
Astec  Industries,  Inc.,  Supporting 
Shipper.  Astec  Industries,  Inc.,  4101 
Jerome  Avenue,  Chattanooga.  TN  37407. 

MC  115841  (Sub-3-39TA),  filed 
January  6, 1981.  Applicant:  COLONIAL 
REFRIGERATED  TRANSPORTATION. 
INC.,  McBride  Lane,  P.O.  Box  22168, 
Knoxville,  TN  37922.  Representative: 
Michelene  Good  (same  as  above). 
Canned  Foodstuffs  from  St.  Henry,  OH 
to  points  in  AL.  AR,  DC,  FL,  GA,  IL,  IN, 
KY,  LA,  MD.  MI,  MS.  MO,  NJ.  NY.  NC, 
OK.  PA,  SC.  TN,  TX.  VA,  WV.  and  WI. 
Supporting  Shipper:  Beckman  &  Cast, 
P.O.  Box  307,  St.  Henry.  OH  45883. 

MC  138157  (Sub-3-4TA),  filed  January 

6, 1981.  Applicant:  SOUTHWEST 
EQUIPMENT  RENTAL,  INC.,  d.b.a. 
SOUTHWEST  MOTOR  FREIGHT.  2931 
South  Market  Street,  Chattanooga,  TN 
37410.  Representative:  Patrick  E.  Quiim 
(same  as  above).  General  commodities 
(except  Classes  A  and  B  explosives, 
household  goods  as  defined  by  the 
Commission,  commodities  in  bulk,  and 
commodities  which  by  reason  of  size  or 
weight  require  the  use  of  special 
equipment)  from  points  in  WA,  OR,  and 
CA  to  points  in  the  United  States. 
Restricted  to  traffic  moving  for  the 
account  of  Onan  Consolidation,  Inc. 
Supporting  Shipper:  Onan 
Consolidation,  Inc.,  911  Western 
Avenue,  Suite  522,  Seattle,  WA  98114. 

MC  146646  (Sub-3-38TA),  filed 
January  6, 1981.  Applicant:  BRISTOW 
TRUCKING  CO..  INC.,  P.O.  Box  6355-A. 
Birmingham,  AL  35217.  Representative: 
James  W.  Segrest,  (same  address  as 
applicant).  General  Commodities 
(except  household  goods  as  defined  by 
the  Commission  and  Class  A  and  B 
explosives),  between  points  in  the  U.S. 
Restricted  to  the  transportation  of  traffic 
for  United  Freight,  Inc.  Supporting 
shipper:  United  Freight,  Inc.,  1260 
Southern  Road,  Morrow,  GA  30260. 

MC  138279  (Sub-3-2TA),  filed  January 

6, 1981.  Applicant:  CONALCO 
CONTRACT  CARRIER.  INC.,  P.O.  Box 


968,  Jackson,  Tennessee  38301. 
Representative:  Charles  W.  Teske, 
(address  same  as  applicant).  Contract 
carrier,  irregular  routes.  Pressure- 
sensitive  paper,  label  stock,  self- 
adhesive  paper  labels  Br  reinforcements, 
gum  paper,  printing  and  wrapping 
paper,  lable  machines,  plastics  and 
cellulose  film,  aluminum  foil,  textile 
lables  and  tags,  reflective  sheeting  and 
materials  used  in  manufacturing 
thereof,  between  all  points  in  the  US 
(except  AK  and  HI]  and  facilities  of 
Avery  International,  under  a  continuing 
contract  or  contracts  with  Avery 
International.  Supporting  shipper(s); 
Avery  International,  250  Chester  St., 
Painesville,  OH  44077. 

MC  75840  (Sub-3-45TA),  filed  January 

6. 1981.  Applicant:  MALONE  FREIGHT 
LINES,  INC.,  Post  Office  Box  11103, 
Birmingham,  AL  35202.  Representative: 
William  P.  Jackson,  Jr.,  Post  Office  Box 
1240,  Arl^ton,  VA  22210.  Such 
commodities  as  are  used,  dealt  in,  or 
distributed  by  a  manufacturer  and 
distributor  of  paper  and  paper  products 
(except  in  bulk),  between  the  facilities 
of  P.  H.  Glatfelter  Company,  located  at 
or  near  Spring  Grove,  PA  and  West 
Carrollton,  OH,  on  the  one  hand,  and,  on 
the  other,  points  in  TX,  AR,  LA,  MS,  TN, 
GA.  FL,  AL.  KY.  NC,  SC.  VA,  DE.  MD, 
WV.  OH.  PA.  NY,  NJ.  RI.  CT.  MA  and 
DC.  Supporting  shipper:  P.  H.  Glatfelter 
Company,  228  Soudi  Main  Street,  Spring 
Grove.  PA  17362. 

MC  139958,  (Sub-3-llTA),  filed 
January  6, 1981.  Applicant:  R.  T.  TRUCK 
SERVICE,  INC.,  2334  Millers  Lane, 
Louisville,  KY  40216.  Representative: 
Rudy  Yessin,  113  West  Main  Street. 
Frankfort,  KY  40601.  Pre-stressed 
concrete  structural  products,  steel 
reinforced;  firom  Greenville,  IN  to  points 
in  OH,  lA,  KY  and  PA.  Supporting 
shipper:  Zum  Industries,  Lac.,  P.O.  Box 
187,  Greenville,  IN  47124. 

MC  126899  (Sub-3-3TA),  filed  January 

2. 1981.  Applicant:  USHER 
TRANSPORT,  INC.,  3925  Old  Benton 
Road,  P.O.  Box  3156,  Paducah.  KY  42001. 
Representative:  George  M.  Catlett  708 
McClure  Building,  Frankfort,  KY  40601. 
Paper  and  plastic  articles,  from 
Lexington,  KY,  to  Cleveland  and 
Columbus,  OH,  Indianapolis,  IN, 
Pittsburgh,  PA,  Charleston,  WV, 
Nashville,  and  Knoxville,  TN,  Detroit, 
MI.  Supporting  shipper:  American  Can 
Co.,  Lexington,  KY. 

MC  153396  (Sub-3-lTA),  filed  January 

2. 1981.  Applicant:  ANTHONY  D. 
SOSEBEE,  d.b.a.  LOAD-IT.  5211 
Mitchell  Bridge  Road,  Dalton,  GA  30720. 
Representative:  Anthony  D.  Sosebee 
(same  address  as  applicant).  Contract 
carrier  irregular.  General  Commodities, 


except  household  goods  as  defined  by 
the  Commission  and  Classes  A  and  B 
explosives,  between  the  facilities 
utilized  by  CO-AM  Transport  Services. 
Inc.  and  their  customers  and  receivers, 
between  points  in  the  U.S.  (except  AK 
and  HI),  under  continuing  contract  with 
CO-AM  Transport  Services,  Inc. 
Supporting  shipper.  CO-AM  Transport 
Services,  Inc.,  P.O.  Box  26793,  Charlotte, 
NC  28213. 

MC  152952  (Sub-3-lTA),  filed 
December  2, 1980.  RepubUcation — 
originally  published  in  Federal  Register 
of  December  15, 1980,  Page  82381, 
volume  45,  No.  242.  Applicant:  WAYNE 
SMITH,  d.b.a.  WAYNE  SMITH 
TRUCKING  COMPANY.  Route  2.  Box 
462,  Jacksonville,  AL  36265. 
Representatives:  Archie  B.  Culbreth, 

John  P.  Tucker,  Jr.,  Suite  202,  2200 
Centiuy  Parkway,  Atlanta,  GA  30345. 
Lumber,  lumber  products  and  forest 
products,  between  points  in  Etowah, 
Calhoun  and  Talladega  Counties,  AL  on 
the  one  hand,  and,  on  the  other  points  in 
FL,  GA.  lA,  IL,  IN.  KS,  KY.  MI.  MN.  MO. 
MS.  NY.  OH.  PA,  TN.  and  WI. 
Supporting  shippers:  Gerald  Willis 
Lumber  Co..  Route  3,  Box  467,  Piedmont, 
AL  36272;  Read  Brothers  Lumber  Co., 
Route  9,  Gadsden,  AL. 

MC  151727  (Sub-3-3TA).  filed 
December  2, 1980.  RepubUcation — 
originally  published  in  Federal  Register 
of  December  15, 1980,  page  82381, 
voliune  45,  No.  242.  Applicant:  SABRE 
TRANSPORT.  INC.,  P.O.  Box  12288, 
Atlanta.  GA  30305.  Representative:  H.  L 
Walsh  (same  address  as  applicant).  No, 
300  Finished  Metal  Containers  and 
Processed  cat  and  dog  food  (canned), 
from  Atlanta.  GA  to  all  points  south  and 
east  of  MN.  WI.  lA.  KS,  CO  and  NM. 
Supporting  shipper:  Allied  Foods,  Ina, 
1450  Hills  Place  N.W.,  Atlanta,  GA 
30318. 

MC  144827  (Sub-3-27),  filed  January  6, 
1981.  Applicant:  DELTA  MOTOR 
FREIGHT,  INC.,  P.O.  Box  18423, 
Memphis,  TN  38118.  Representative:  R. 
Connor  Wiggins,  Jr.,  Suite  909, 100  N. 
Main  Bldg.,  Memphis,  TN  38103.  (1) 
Bread  making  compounds  and 
ingredients  ^m  Sanford,  FL,  and 
Dallas,  TX,  to  points  in  the  U.S.;  and  (2) 
materials  and  supplies  used  in  the 
processing  and  manufacturing  and 
distribution  of  commodities  in  (1)  from 
points  in  the  U.S.  to  Dallas,  TX.  and 
Sanford.  FL  Supporting  shipper 
Southland  Corporation,  Chemical  Div., 
5801  Marvin  D.  Love  Freeway,  Suite  400, 
Dallas,  TX  75237. 

MC  138882  (Sub-3-33TA),  filed 
January  6, 1981.  Applicant  WILEY 
SANDERS  TRUCK  LINES,  INC..  P.O. 
Drawer  707,  Troy,  AL  36081. 
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Representative;  John  J.  Dykema  (same 
address  as  applic€uit).  (1)  Malt 
beverages,  in  containers,  and  (2) 
Materials,  equipment  and  supplies  used 
in  the  manufacture  and  distribution  of 
commodities  in  (1)  above,  between  San 
Antonio,  TX  and  its  commercial  zone, 
and  points  in  AL  Supporting  shippers: 

(1)  Alabama  Distributing  Co.,  Inc.,  P.O. 
Box  818,  Selma.  AL  36702.  (2)  Gulf 
Distributing  Co.,  Inc.,  3378  Moffat  Road, 
Mobile.  AL  36605,  and  (3)  Allstate 
Beverage  Company.  Inc.,  P.O.  Box  2308, 
Montgomery,  AL  36103. 

MC 136291  (Sub-3-lTA],  bled  January 

6, 1981.  Applicant:  CUSTOMIZED 
PARTS  DISTRIBUTION,  INC.,  3600 
N.W.  82nd  Avenue,  Miami,  FL  33166. 
Representative:  Dale  A.  Tibbets  (same 
address  as  applicant).  Contract: 

Irregular:  automotive  parts  and 
materials,  accessories  and  supplies 
used  in  the  manufacture  of  automotive 
parts  and  automotive  vehicles,  between 
Livonia  and  Detroit,  MI;  East  Point  and 
Atlanta,  GA;  Charlotte,  NC;  Miami  and 
Jacksonville,  FL;  Richmond,  VA; 
Pennsauken,  NJ;  New  York,  NY; 
Teterboro,  NJ;  Hopedale,  MA;  Baltimore. 
MD;  and  Memphis,  TN;  under  continuing 
contract(s}  with  Ford  Motor  Company. 
Support!^  shipper  Ford  Motor 
Company,  One  Parklane  Blvd., 

Dearborn.  MI  48126. 

MC  145637  (Sub-3-2TA),  filed  January 

6, 1981.  Applicant:  B  &  B  EXPRESS,  INC., 
P.O.  Box  5552,  Station  B,  Greenville,  SC 
29606.  Representative:  Henry  E.  Seaton, 
929  Pennsylvania  Bldg.,  425  13th  St. 
N.W.,  Washington,  DC  20004.  Medical 
and  surgical  supplies  and  materials, 
equipment  and  supplies  used  in  the 
manufacture,  sale  and  distribution  of 
same,  between  the  facilities  of  Parke 
Davis  &  Co.,  Medical.  Surgical  Division, 
at  or  near  Greenwood,  SC,  on  the  one 
hand,  and,  on  the  other,  points  in  WA. 
OR,  CA,  AZ.  TX,  NM  and  ID.  Supporting 
shipper(s):  Parke  Davis  &  Co.,  Medical 
and  Surgical  Division,  P.O.  Box  368, 
Greenwood,  SC  29646. 

MC  119777  (Sub-3-26TA).  filed 
January  6,  81.  Applicant:  LIGON 
SPECIALIZED  HAULER,  INC.,  Highway 
85  East  Madisonville.  KY  42431. 
Representative:  Carl  U.  Hurst  P.O. 
Drawer  L,  Madisonville,  KY  42431.  (1) 
Off-highway  vehicles,  (2)  off-highway 
vehicular  bodies  and  (3)  parts,  and 
accessories  for  comodities  in  (1)  and  (2), 
between  ports  of  entry  on  the 
international  boundary  line  between  the 
United  States  and  Canada  at  or  near 
Detroit  MI,  Buffalo  and  Champlain,  NY, 
and  Highgate  Springs,  VT,  on  the  one 
hand,  and,  on  the  ofiier,  points  in  the 
United  States.  Restriction;  Restricted  to 
traffic  originating  at  the  facilities  of 


Atlas  Hoist  &  Body.  Inc.  Supporting 
shipper  Atlas  Hoist  &  Body.  Inc.,  7500 
Cote  de  Liesse,  Montreal  Quebec,  H-4T 
1E8. 

MC  138157  (Sub-3-4lTA),  filed 
January  6, 1981.  Applicant: 

SOUTHWEST  EQUIPMENT  RENTAL, 
INC.,  d.d.a.  SOUTHWEST  MOTOR 
FREIGHT,  2931  South  Market  Street, 
Chattanooga.  TN  37410.  Representative: 
Patrick  E.  Quinn  (same  as  above). 
General  commodities  (except  Classes  A 
and  B  explosives,  household  goods  as 
defined  by  the  Commission, 
commodities  in  bulk,  and  commodities 
which  by  reason  of  size  or  weight 
require  the  use  of  special  equipment) 
between  points  in  &e  United  States. 
Restricted  to  traffic  moving  for  the 
account  of  A.  J.  Fritz  &  Co.  Supporting 
shipper:  A.  J.  I^tz  &  Co.,  1306  2nd 
Avenue.  Room  210,  Seattle.  WA  98101. 

MC  153429  (Sub-3-lTA),  filed  January 

6, 1981.  Applicant:  LAKEWAY 
TRUCKING  COMPANY.  Post  Office  Box 
763,  Morristown,  TN  37814. 
Representative:  Carl  W.  Eilers,  111  East 
Market  Street,  Kingsport,  TN  37660.  (1) 
Lumber,  wood  products,  paper,  paper 
products,  and  marble  tops  and  (2) 
materials,  equipment,  and  supplies  used 
in  the  manufacture,  assembly,  and 
distribution  of  the  commodities  in  (1) 
above  between  points  in  Hamblen  and 
Jefferson  Counties,  TN,  on  the  one  hand, 
and,  on  the  other,  points  in  the  United 
States  in  and  east  of  TX,  OK,  KS,  NE, 
SD.  and  ND.  Supporting  Shippers:  Lea 
Industries.  Inc.,  1530  Gluck  Road, 
Morristown,  TN  37814  and  Triangle 
Pacific  Corporation.  16803  Dallas 
Parkway,  Dallas,  TX  75248. 

MC  75840  (Sub-3-44TA),  filed  January 

6, 1981.  Applicant:  MALONE  FRffiGHT 
LINES,  INC.,  Post  Office  Box  11103, 
Birmingham,  AL  35202.  Representative: 
William  P.  Jackson,  Jr.,  Post  Office  Box 
1240,  Arlii^on,  VA  22210.  Such 
commodities  as  are  used,  dealt  in,  or 
distributed  by  a  manufacturer  of  rail 
and  locomotive  supplies  and  equipment 
(except  in  bulk),  between  the  facilities 
of  Abex  Corporation  located  at  or  near 
Winchester,  VA,  Niagara  Falls.  NY,  and 
Salisbury,  NC,  on  the  one  hand,  and,  on 
the  other,  points  in  TX,  AR,  LA,  MS,  TN. 
GA.  FL.  AL,  KY.  NC.  SC.  VA.  DE,  MD. 
WV.  OH,  PA,  NY.  NJ,  RI,  CT,  MA  and 
DC.  Supporting  shipper:  Abex 
Corporation,  530  Fifth  Avenue,  New 
York,  NY  10036. 

MC  75840  (Sub-3-43TA),  filed  January 

6, 1981.  Applicant:  MALONE  FREIGHT 
LINES,  INC.,  Post  Office  Box  11103, 
Birmingheun,  AL  35202.  Representative: 
William  P.  Jackson,  Jr..  Post  Office  Box 
1240,  Arlington,  VA  22210.  Such 
commodities  as  are  used,  dealt  in,  or  ' 


distributed  by  a  manufacturer  of  smoke 
vents  and  steel  doors  (except  in  bulk), 
between  the  facilities  of  General 
Products  Company,  Inc.,  located  at  or 
near  Fredericksburg.  VA,  on  the  one 
hand,  and,  on  the  other,  points  in  TX. 

AR.  LA.  MS.  TN.  GA.  FL.  AL,  KY.  NC, 

SC.  VA,  DE,  MD,  WV.  OH,  PA,  NY.  NJ. 

RI,  CT,  MA  and  DC.  Supporting  shipper: 
General  Products  Company,  Inc.,  Post 
Office  Box  887,  Fredericksburg,  VA 
22401. 

MC  75840  (Sub-3-42TA),  filed  January 

6, 1981.  Applicant:  MALONE  FRffiGHT 
LINES,  INC.,  Post  Office  Box  11103, 
Birmingham,  AL  35202.  Representative: 
William  P.  Jackson,  Jr.,  Post  Office  Box 
1240,  Arlington,  VA  22210.  Such 
commodities  as  are  used,  dealt  in,  or 
distributed  by  a  manufacturer  of  radios, 
stereo  equipment  and  televisions 
(except  in  bulk),  between  the  facilities 
of  Soundesign  Corporation  located  at  or 
near  Jersey  City.  Bayonne,  and 
Elizabeth,  NJ,  on  the  one  hand,  and,  on 
the  other,  points  in  TX  AR,  LA.  MS,  TN. 
GA,  FL.  AL,  KY.  NC.  SC.  VA.  DE,  MD. 
WV,  OH,  PA.  NY.  NJ.  RI.  CT.  MA  and 
DC.  Supporting  sUpper:  Soimdesign 
Corporation,  Route  169,  30th  Street, 
Bayonne,  NJ  07002. 

MC  151653  (Sub-3-2TA).  filed  January 

6, 1981.  Applicant:  GLOSSON 
ENTERPRISES.  INC.,  Route  15.  Box  55 
(Old  29  South),  Lexington,  NC  27292. 
Representative:  J.  C.  Glosson  (same 
address  as  applicant).  General 
Commodities,  except  household  goods 
as  defined  by  the  Commission  and 
Classes  A  and  B  explosives,  between 
the  facilities  utilized  by  CO-AM 
Transport  Services,  Inc.  and  their 
customers  and  receivers,  between  points 
in  the  U.S.  (except  AK  and  HI). 
Supporting  shipper:  CO-AM  Transport 
Services,  be.,  P.O.  Box  26793,  Charlotte. 
NC  28213. 

MC  144081  (Sub-3-lTA),  filed  January 

6, 1981.  Applicant:  D.  W.  STACY  CO., 
INC.,  100  North  Bivens  Road,  Monroe, 

NC  28110.  Representative:  William  P. 
Farthing,  Jr.,  1100  Cameron-Brown 
Building,  Charlotte.  NC  28204.  Contract 
carrier:  irregular:  such  commodities  as 
are  dealt  in  by  food  business  houses  and 
materials,  ingredients  and  supplies  used 
in  their  manufacture  and  distribution, 
between  all  points  in  the  United  States, 
under  continuing  contract  with  Stouffer 
Foods  Corporation.  Supporting  shipper: 
Stouffer  Foods  Corporation,  5750  Harper 
Road,  Solon,  OH  44139. 

MC  140484  (Sub-3-17TA),  filed 
January  6, 1981.  Applicant:  LESTER 
COGGINS  TRUCKING.  INC.,  P.O.  Box 
69,  Fort  Myers.  FL  33902.  Representative: 
Frank  T.  Day  (same  as  applicant).  Such 
merchandise  as  is  dealt  in  by  food 
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busiaesB  houses  and  materials, 
ingredients  and  supplies  used  in  their 
manufacture  and  ^tribution  between 
points  m  the  states  ol  OH  and  SC  on  the 
one  hand,  and  on  the  other,  points  in  the 
states  of  AL,  AR,  FL,  GA,  lOT,  LA,  MS, 
NC,  OH,  OK,  SC,  TN,  and  TX,  Restricted 
to  traffic  originating  at  or  destined  to  the 
facilities  utilized  by  the  Stouffer  Foods 
Corporation.  Supporting  shipper: 

Stouffer  Foods  Corporation,  5750  Harper 
Road,  Solon,  OH  44139. 

MC 153427  (Sub-3-lTA),  filed  January 

6, 1981.  Applicant  H.  G.  TURNER,  INC., 
U.S.  Highways  129  and  41.  P.O.  Box 
1007,  Jasper,  FL  32052.  Representative: 
Martin  Sack,  Jr.,  203  Marine  National 
Bank  Bldg.,  311  W.  Duval  Street, 
Jacksonvffie,  FL  32202.  Construction 
materials,  and  machinery,  equipment, 
materials  and  supplies  used  in  the 
manufacture,  insolation,  distribution 
and  packaging  thereof,  between  the 
facilities  of  General  Laminates 
Corporation  at  or  near  Jasper,  FL,  on  the 
one  hand,  and,  on  the  other  hand,  points 
in  the  United  States.  Supporting  shipper 
General  Laminates  Corporation,  P.O. 

Box  1011,  Jasper,  FL  32052. 

MC  59150  (Sub-3-llTA),  filed  January 

6, 1981.  Applicant  PLOOF  TRUCK 
LINES,  INC.,  1414  Lindrose  Street, 
Jacksonville.  FL  32206.  Representative: 
Martin  Sack.  Jr..  203  Marine  National 
Bank  Bldg.,  311 W.  Duval  Street, 
Jacksonville,  FL  32202.  Roofing 
materials.  Fibrous  Glass  Pivducts, 
Wallboard,  and  Pipe,  between  Winder, 
GA;  Butner,  NC;  Savannah,  GA;  Green 
Cover  Springs,  FL;  Etowah,  TN;  Natchez, 
MS;  and  Marrero,  LA,  on  the  one  hand, 
and,  on  the  other,  points  in  AL,  FL,  GA, 
NG  SC,  TN,  VA.  MS.  LA.  AR.  KY.  WV, 
MD  and  DC.  Supporting  shipper  Johns- 
Manville  Sales  Corporation.  P.O.  Box 
105545,  Atlanta,  GA  30348. 

MC  124839  (Sub-3-2TA),  filed  January 

6, 1981.  Applicant  BUILDI^S 
TRANSPORT,  INC.,  P.O.  Box  500, 
Camden.  SC  29020.  Representative:  B.  M. 
Shirley,  Executive  Vice  President 
Builders  Transport  Inc.,  P.O.  Box  500, 
Camden,  SC  2X20;  and  William  P. 
Sullivan,  818  Connecticut  Avenue  NW., 
Washington.  DC  20006.  Contract, 
irregular — General  commodities  (except 
class  A  and  B  explosives  and  used 
household  goods  as  defined  by  the 
Commission]  betweeen  points  in,  south 
and  east  of  TX.  OK.  MO.  lA.  IL.  IN.  OH. 
PA  and  NY  under  a  continuing 
contract(s)  with  Lowe’s  Companies.  Inc. 
of  North  Wilkesboro,  NC.  Supporting 
shipper  Lowes  Companies.  Inc., 
Hi^way  268  East  P.O.  Box  1111,  North 
Wilkesboro,  NC  28656. 

MC  107515  (Sub-3-89TA).  filed 
January  6, 1981.  Applicant 


REFRIGERATED  TRANSPORT  CO^ 

INC.,  P.O.  Box  308,  Forest  Paric.  GA 
30050.  Representative:  Bruce  E.  MitcheU, 
Esq.,  3390  Peachtree  Rd.  NE.,  5th  Floor, 
Lenox  Towers  South,  Atlanta,  GA  30326. 
Foodstuffs,  supplies  and  imredients 
used  in  the  manufacture  of  non-exempt 
food  or  kindred  products  between 
Jacksonville,  IL  and  Sherman,  TX. 
Supporting  shipper  Anderson  Clayton 
Foods,  P.O.  Box  226165,  Dallas,  TX 
75266. 

MC  121654  (Sub-3-29TA)  filed  January 

6, 1981.  Applicant  COASTAL 
TRANSPORT  &  TRADING  CO..  P.O. 

Box  7438,  Savannah,  GA  31408. 
Representative:  Bruce  E.  Mitchell.  Esq., 
3390  Peachtree  Rd.  NE.,  5th  Floor-Lenox 
Towers  South,  Atlanta.  GA  30328.  Such 
commodities  as  are  dealt  in  by 
manufacturers  of  paper  and  paper 
products  (except  in  bulk)  from  facilities 
of  Container  Corporation  of  America  at 
or  near  Lansdale,  North  Wales, 
I%iladelphia  and  Port  Providence,  PA 
and  South  Brunswick,  NJ  to  Mobile,  AL; 
Alexandria,  LA;  Medford  MA;  Auburn, 
NY;  and  Dallas,  TX.  and  points  within 
their  respective  commercial  zones. 
Supporting  shipper  Container 
Corporation  of  America,  5000  Flat  Rock 
Rd.,  Philadelphia,  PA  19127. 

MC  136898  (Sub-3-4TA).  filed  January 

6. 1981.  Applicant  BAKER 
TRANSPORT,  INC.,  P.O.  Box  688, 
Hartselle,  AL  35640.  Representative:  M. 
Bruce  Morgan,  100  Roesler  Rd,  Suite  200, 
Glen  Burnie,  21061.  Contract 
Irregular:  General  Commodities, 

Between  Points  in  the  U.S.  Supporting 
shipper:  Alabama  Farmers  Ccraperative. 
Inc.,  P.O.  Box  2227,  Decatur,  AL 

MC  144827  (Sub-3-26TA),  filed  ' 
January  6, 19^.  Applicant  DELTA 
MOTOR  FREIGHT.  INC.  P.O.  Box 
18423,  Memphis,  TN  38118. 
Representative:  R.  Connor  Wiggins,  Jr^ 
Suite  909, 100  N.  Main  Bldg.,  Memphis, 
TN  38103.  General  commodities  (except 
those  of  unusual  value.  Classes  A  SrB 
explosives,  commodities  in  bulk, 
household  goods,  and  those  requiring 
special  equipment)  which  at  the  time 
are  mo^'ing  on  bills  of  lading  affreight 
forwarders  fiom  Orange  County  and  Los 
Angeles.  CA  to  points  in  the  U.S. 
Supporting  shipper  Acme  Fast  Freight, 
Inc.,  2110  Alhambra,  Los  Angeles.  CA 
90031. 

MC  129712  (Sub-3-8TA)  filed  January 

6. 1981.  Applicant  GEORGE  BENNETT 
MOTOR  EXPRESS.  INC.,  P.O.  Box  569, 
McDonough,  GA  30253.  Representative: 
Frank  D.  Hall,  Postell  &  Hall,  P.C.,  Suite 
713,  3384  Peachtree  Rd.  NE.,  Atlanta,  GA 
30326.  Contract,  irregular.  Lock  sets, 
lock  parts,  hardware  and  materials, 
equipment  and  supplies  used  in  the 


manufacture  and  distribution  of  such 
commodities,  between  all  points  in  the 
US.  under  a  continuing  contractfs)  widi 
Dexter  Lock  Co.,  a  division  of  Kysor 
Industrial  Corp.  Supporting  shipper 
Dexter  Lock  Co.,  Division  of  Kysor 
Industrial  Corp.,  1601  Madison  Ave., 
Grand  Rapids.  ML 
MC  144827  (Sub-3-25TA).  filed 
January  6, 1981.  Applicant  DELTA 
MOTOR  FREIGHT,  INC.,  P.O.  Box 
18423,  Memphis.  TN  381ia 
Representative:  R.  Connor  Wiggins,  Jr., 
Suite  909, 100  N.  Main  Bldg.,  Memphis, 
_TN  38103.  Foodstuffs  (except  in  bulk) 
from  facilities  of  La  Rinascente 
Macaroni  Co.  at  or  near  Hackensack. 

NJ.  to  New  Orleans.  LA;  Omaha,  NE; 
and  points  in  FL  and  TX.  Supporting 
Shipper  La  Rinascente  Macmroni 
Company,  41  James  SL,  So.  Hackensack, 
NJ  07606. 

MC  151536  (Sub-3-lTA),  filed  January 

6. 1981.  Applicant  CEPHUS  DALTON. 
Route  7.  Box  750.  Mt  Airy.  NC  2703a 
Representative:  Wayne  HarreU,  P.O. 

Box  1124,  ML  Airy,  NC  27030.  Contract 
Irregular  Portable  Utility  Buildings, 
fix>m  Mt  Airy,  NC  to  various  sales  lots 
in  the  following  states:  NG  SG  VA,  GA. 
KY,  TN,  WV.  Supporting  Shipper 
Leonard  Aluminum  Utility  Buildings, 

Inc.,  P.O.  Box  1124,  Mt  Airy,  NC  27030. 

MC  115840  (Sub-3-9TA),  filed  January 
a  1981.  Applicant  COLONIAL  FAST 
FREIGHT  LINES.  INC.,  McBride  Lane. 
P.O.  Box  2216a  Knoxville.  TN  37922. 
Representative:  Michelene  Good  (same 
as  above).  Particleboard  panels 
(finished  and/or  unfinished),  between 
Mocksville,  NC  on  the  one  hand,  and.  on 
the  other,  points  in  AL  AR.  DE,  FL  GA, 
IL  IN.  KY.  LA.  MA.  MD.  ML  MN.  MO. 
MS.  NJ.  NY.  OH.  OK.  PA,  SG  TN.  TX. 
VA,  and  WL  Supporting  Shipper  Funder 
America,  Inc.,  P.O.  Box  907,  Mocksville. 
NC  27028. 

The  following  protests  were  filed  in 
Region  4.  Send  protests  to  Consumer . 
Assistance  Center,  Interstate  Commerce 
Commission,  219  ^uth  Dearborn  Street 
Room  1304,  Chicago,  IL  60604. 

MC  144867  (Sub-4-5TA).  filed  January 

7. 1981.  Applicant  R  &  J  TRANSPORT; 
INC.,  929  North  24th  St,  Manitowoc,  WI 
54220.  Representative:  Michael  J. 
Wyngaard,  150  East  Gilman  SL 
Madison,  Wl  53703.  Construction 
materials  and  supplies  from  points  in 
AL  AR.  CA.  GA.  ID.  LA,  MS.  MT.  OR. 
TX,  WA  and  WY  to  WI  and  the  Upper 
Peninsula  of  MI.  Underlying  ETA  seeks 
1^  days  authority.  Supporting  shipper 
Amerhart  Ltd.  2455  Century  Road, 
Green  Bay,  WI  54303. 

MC  153502  (Sub-4-lTA).  filed  January 
a  1981.  Applicant  POGO  TRAVEL 
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SERVICE.  INC.,  224  W.  Michigan  Ave., 
P.O.  Box  1129,  Jackson,  MI  49201. 
Representative:  Karl  L.  Gotting,  1200 
Bank  of  Lansing  Bldg.,  Lansing,  MI 
48933.  Passengers  and  their  baggage,  in 
the  same  vehicle  with  passengers,  in 
round  trip  special  and  charter 
operations  beginning  and  ending  at 
points  in  Jackson,  Hillsdale,  Calhoun 
and  Lenawee  Counties,  MI  and 
extending  to  points  in  the  U.S.  (including 
AK,  but  excluding  HI]  and  to  points  of 
entry  on  the  International  Boundary 
Line  between  the  United  States  and 
Canada.  Supporting  shippers:  There  are 
eight  [8]  supporting  shippers. 

MC 153491  (Sub-4-lTA),  filed  January 

8. 1981.  Applicant:  CARGO 
TRANSPORT.  INC.,  P.O.  Box  41265, 
Chicago,  IL  60641.  Representative: 
Donald  B.  Levine,  39  S.  LaSalle  St., 
Chicago,  IL  60603.  (a)  Institutional  and 
industrial  laundry  equipment,  materials 
and  supplies  and  (b)  machine  tools, 
metal  cutting  saws,  parts  thereof  and 
materials,  equipment  and  supplies  used 
in  the  manufacture  and  distribution 
thereof,  between  Chicago,  IL,  and  points 
in  its  commercial  zone  OTOH  and,  OTO 
Milwaukee  and  Oshkosh,  WI. 

Supporting  shippers:  Armstrong-Blum 
Mfg.  Co.,  5800  West  Bloomingdale  Ave., 
Chicago,  IL  60639,  and.  Southern  Mills, 
Inc.,  3250  N.  Milwaukee,  Chicago,  IL 
60618. 

MC  126346  (Sub-4-17TA),  filed 
January  7, 1981.  Applicant:  HAUPT 
CONTRACT  CARRIERS.  INC.,  P.O.  Box 
1023,  Wausau,  WI  54401. 

Representative:  Elaine  M.  Conway,  10  S. 
LaSalle  St,  Chicago,  EL  60603.  Contract; 
Irregular  Such  commodities  as  are  dealt 
in  or  used  by  manufacturers  of  air 
conditioners,  humidifiers,  and 
dehumidifiers,  between  Edison,  NJ  and 
points  in  the  U.S.  under  continuing 
contract  with  Edison  Products.  An 
underlying  ETA  seeks  120  days 
authority.  Supporting  shipper  Edison 
Products,  Route  27  and  Vineland, 

Edison,  NJ  08817. 

MC  148074  (Sub-4-5TA),  filed  January 

9. 1981.  Applicant:  FRUTH  MOTOR 
TRUCK  SERVICE,  INC.  720  Scheel  St.. 
P.O.  Box  992,  Belleville,  IL  62221. 
Representative:  Leslieann  G.  Maxey, 
Attorney  at  Law,  907  S.  Fourth  St, 
Springfield,  IL  62703.  Drugs,  medicines, 
toilet  preparations,  shampoo,  and 
plastic  bottles,  caps  and  articles 
between  Hillside,  NJ  and  St.  Louis,  MO. 
OTOH  and  Franklin,  KY.  OTO 
Supporting  shipper  Bristol  Myers 
Products  Company,  225  Long  Ave, 
Hillside.  NJ  07207. 

MC  145664  (Sub-4-13TAJ,  filed 
January  9, 1981.  Applicant: 
STALBERGER,  INC.,  223  S.  50th  Ave., 


W.,  Duluth,  MN  55807.  Representative; 
Norman  A.  Cooper,  145  W.  Wisconsin 
Ave.,  Neenah,  WI  54956.  Wrought  iron 
pipe  and/or  tubing,  supplies  and 
materials  used  in  the  manufacture,  sale 
and  distribution  of  named  commodities, 
between  the  four  (4)  plant  sites  of  UNR* 
Leavitt  at  Chicago,  IL  on  the  one  hand, 
and  on  the  other,  points  in  MN  and  to 
Ashleuid,  Barron,  Bayfield,  Buffalo, 
Burnett  Chippewa,  Clark,  Douglas, 

Dunn,  Eau  Claire,  Iron,  Jackson,  La 
Crosse,  Monroe,  Pepin,  Pierce,  Polk, 

Price,  Rusk,  Saint  Croix,  Sawyer,  Taylor, 
Trempealeau,  Vernon,  and  Wasburn 
Counties,  WI.  Supporting  shipper:  UNR- 
Leavitt,  Div.  of  UNR,  Inc.,  1717  W.  115th 
Street  Chicago,  IL  60643. 

MC453495  (Sub-4-lTA),  filed  January 

9, 1981.  Applicant:  STAGECOACH 
EXPRESS,  INC.,  7965  E.  190th  St, 
Hastings,  MN  55033.  Representative:  Val 
M.  Higgins,  1600  TCF  Tower, 
Minneapolis,  MN  55402.  Contract 
irregular:  General  commodities  (except 
Class  A  &  B  explosives!  between  points 
in  the  U.S.  Restricted  to  traffic  moving 
under  continuing  contract  with  S.  St 
Paul  Feed,  Inc.  Supporting  Shipper:  So. 

St.  Paul  Feed  Inc.,  500  Farwell  Ave.,  So. 
St.  Paul.  MN  55075. 

98025  (Sub-4-lTA],  filed  January  9, 
1981.  Applicant  LINCOLN  TRANSFER 
COMPANY,  INC,  305  S.  Main  St.. 
Lincoln,  IL  62656.  Representative:  James 
C.  Hardman,  33  N.  LaSalle  St.,  Chicago, 
IL  60602.  Common  reguleir  and  irregulan 
General  commodities  (except  those  of 
unusual  value,  classes  A  and  B 
explosives,  household  goods  as  defined 
by  the  Commission,  commodities  in 
bulk,  and  commodities  requiring  special 
equipment),  over  regular  routes,  (a) 
between  Decatur,  IL  and  Springfield,  IL: 
from  Decatur  over  U.S.  Hwy  36  to 
Springfield  and  return  over  the  same 
route;  between  Decatur,  IL  and 
Bloomington,  IL:  from  Decatur  over  IL 
Hwy  51  to  Bloomington  and  return  over 
the  same  route;  between  Decatur,  EL  and 
Peoria,  IL:  from  Decatur  over  EL  Hwy  121 
to  its  junction  with  I-Hwy  74,  thence 
over  I-Hwy  74  to  Peoria  and  return  over 
the  same  route;  between  Bloomington.  EL 
and  Springfield,  IL:  fi-om  Bloomington 
over  I-Hwy  55  to  Springfield  and  return 
over  the  same  route;  between 
Springfield,  IL  and  Jacksonville,  IL:  from 
Springfield  over  U.S.  Hwy  36  to 
Jacksonville  and  return  over  the  same 
route;  between  Peoria,  IL  and 
Springfield,  IL;  from  Peoria  over  IL  Hwy 
29  to  Springfield  and  return  over  the 
same  route;  between  Peoria.  IL  and 
Bloomington,  IL:  from  Peoria  over  I-Hwy 
74  to  Bloomington  and  return  over  the 
same  route;  in  connection  with  the 
routes  described  in  (a)  above,  service  is 


authorized  to  or  from  all  other  points  in 
Woodford,  Piatt,  Mason,  McLean, 

Fulton,  DeWitt,  Cass,  Moultrie,  Shelby, 
Christian,  Sangamon,  Menard,  Morgan, 
Macon,  Logan,  Tazewell  and  Peoria 
Coimties,  IL  as  intermediate  or  off-route 
points;  (b)  between  Lincoln,  IL  and 
Moline,  EL:  from  Lincoln  over  IL  Hwy 
121  to  its  intersection  with  I-Hwy  74, 
thence  over  I-Hwy  74  to  its  intersection 
with  I-Hwy  80,  thence  over  I-Hwy  80  to 
Moline  and  return  over  the  same  route; 
between  Lincoln,  IL  and  Hamilton,  IL; 
from  Lincoln  over  IL  Hwy  121  to  its 
intersection  with  U.S.  Hwy  136,  thence 
over  U.S.  Hwy  136  to  Hamilton  and 
return  over  the  same  route;  between 
Havana,  IL  and  Quincy,  IL:  from  Havana 
over  IL  Hwy  136  to  its  intersection  with 
U.S.  Hwy  24,  thence  over  U.S.  Hwy  24  to 
Quincy  and  return  over  the  same  route: 
between  Macomb,  IL  and  Rock  Island, 

IL:  from  Macomb  over  U.S.  Hwy  67  to 
Rock  Island  and  return  over  the  same 
route;  between  Lincoln,  IL  and  South 
Beloit,  IL:  from  Lincoln  over  I-Hwy  55  to 
Bloomington,  thence  over  U.S.  Hwy  51  to 
South  Beloit;  between  Peoria,  EL  and 
Rockford.  IL:  firom  Peoria  over  IL  Hwy 
88  to  its  intersection  with  IL  Hwy  2, 
thence  over  IL  Hwy  2  to  Rockford; 
between  Bloomington,  IL  and  East 
Dubuque,  IL:  from  Bloomington  over  U.S. 
Hwy  51  to  its  intersection  with  U.S.  Hwy  . 
52,  thence  over  U.S.  Hwy  52  to  its 
intersection  with  IL  Hwy  84,  thence  over 
IL  Hwy  84  to  its  intersection  with  U.S. 
Hwy  20,  thence  over  U.S.  Hwy  20  to  East 
Dubuque;  between  Rockford,  IL  and 
East  Dubuque,  IL:  from  Rockford,  IL  over 
U.S.  Hwy  20  to  East  Dubuque  and  return 
over  the  same  route:  between  Lincoln,  EL 
and  Chicago  Heights,  IL:  from  Lincoln 
over  I-Hwy  55  to  its  intersection  with 
U.S.  Hwy  30,  thence  over  U.S.  Hwy  30  to 
Chicago  Heights  and  return  over  the 
same  route;  &om  Lincoln  over  EL  Hwy  10 
to  its  intersection  with  I-Hwy  57  to  its 
intersection  with  U.S.  Hwy  30,  thence 
over  U.S.  Hwy  30  to  Chicago  Heights 
and  return  over  the  same  route;  between 
Lincoln,  IL  and  Danville,  IL:  from 
Lincoln  over  IL  Hwy  10  to  its 
intersection  with  I-Hwy  74  thence  over 
I-Hwy  74  to  Danville  and  return  over  the 
same  route;  between  Lincoln,  IL  and 
East  St.  Louis,  IL:  from  Lincoln  over  1- 
Hwy  55  to  East  St.  Louis  and  return  over 
the  same  route;  from  Lincoln  over  I-Hwy 
55  to  Springfield,  thence  over  U.S.  Hwy 
36  to  its  Intersection  with  U.S.  Hwy  67, 
thence  over  U.S.  Hwy  67  to  Alton, 
thence  over  Alternate  U.S.  Hwy  67  to 
East  St.  Louis  and  return  over  Ae  same 
route;  between  Lincoln,  IL  and  Cairo,  IL: 
from  Lincoln  over  IL  Hwy  121  to  its 
intersection  with  U.S.  Hwy  51,  thence 
over  U.S.  Hwy  51  to  Cairo  and  return 
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over  the  same  route:  from  Lincoln  over 
IL  Hwy  121  to  U.S.  Hwy  45,  thence  over 
U.S.  Hwy  45  to  its  intersection  with  I- 
Hwy  57,  thence  over  I-Hwy  57  to  Cairo 
and  return  over  the  same  route;  between 
Lincoln,  EL  and  Brookport,  EL:  from 
Lincoln  over  IL  Hwy  121  to  U.S.  Hwy  45, 
thence  over  U.S.  Hwy  45  to  its 
intersection  with  I-Hwy  57,  thence  over 
I-Hwy  57  to  its  intersection  with  1-24, 
thence  over  I-Hwy  24  to  its  intersection 
with  U.S.  Hwy  45,  thence  over  U.S.  Hwy 
45  to  Brookport  and  return  over  the 
same  route;  (c)  between  Chicago 
Heights,  IL  and  Waukegan,  IL:  from 
Chicago  Heights  over  U.S.  Hwy  30  to  its 
intersection  with  I-Hwy  94,  thence  over 
I-Hwy  94  to  its  intersection  with  U.S. 

Hwy  41,  thence  over  U.S.  Hwy  41  to  its 
intersection  with  IL  Hwy  120,  thence 
over  U.S.  Hwy  120  to  Waukegan  and 
return  over  the  same  route;  between 
Chicago,  IL  and  Fox  Lake,  IL:  fixim 
Chicago  over  U.S.  Hwy  12  to  Fox  Lake 
and  return  over  the  same  route;  between 
Chicago,  IL  and  Barrington,  IL:  from 
Chicago  over  U.S.  Hwy  14  to  Barrington 
and  return  over  the  same  route;  between 
Chiceigo,  IL  and  Elgin,  IL*  from  Chicago 
over  IL  Hwy  194  to  its  intersection  with 
I-Hwy  90,  thence  over  I-Hwy  90  to  Elgin 
and  return  over  the  same  route;  between 
Chicago,  IL  and  St  Charles,  IL:  from 
Chicago  over  IL  Hwy  64  to  St.  Charles 
and  return  over  the  same  route:  between 
Chicago,  n  and  Aurora,  IL  from  Chicago 
over  I-Hwy  90  to  its  intersection  with  EL 
Hwy  5,  thence  over  IL  Hwy  5  to  Aurora 
and  return  over  the  same  route;  between 
Chicago  Heights,  IL  and  Elgin,  EL:  from 
Chicago  Heights  over  U.S.  Hwy  30  to  its 
intersection  with  IL  Hwy  31,  thence  over 
EL  Hwy  31  to  Elgin  and  return  over  the 
same  route;  between  Chicago  Heights.  IL 
and  Des  PLaines,  IL  fr'om  Chicago 
Heights  over  U.S.  Hwy  30  to  its 
intersection  with  U.S.  Hwy  45,  thence 
over  U.S.  Hwy  45  to  Des  Plaines  and 
return  over  the  same  route;  between 
Chicago  Heights,  EL  and  Kankakee,  EL 
from  Chicago  Heights  over  U.S.  Hwy  30 
to  its  intersection  with  I-Hwy  57,  thence 
over  I-Hwy  57  to  Kankakee  and  retiun 
over  the  same  route;  in  connection  with 
the  routes  described  in  (cj  above, 
service  is  authorized  to  or  from  all 
points  in  Lake,  Cook,  DuPage,  Kane, 
Iroquois,  Will,  Grundy,  Kai^akee  and 
Kendall  Counties,  EL  as  intermediate  or 
ofr-route  points;  Restrictions:  The 
authority  is  subject  to  the  following 
restrictions:  (a)  Service  to  any  of  the 
commercial  zones  of  the  points  named  is 
restricted  to  points  in  EL  (b)  The  regular 
route  authority  granted  above  shall  not 
be  severable  by  sale  or  otherwise  fr'om 
carrier’s  underlying  irregular  route 
authority  grant^  belovr,  (c)  In 


connection  with  points  described  in  (b) 
and  (c),  service  is  limited  to  that  from, 
to,  or  between  points  in  Woodford,  Piatt, 
Mason,  McLean,  Fulton,  DeWitt,  Cass, 
Moultrie,  Shelby,  Christian,  Sangamon, 
Menard,  Morgan,  Macon,  Logan, 

Tazewell  and  Peoria  Counties,  IL  over 
irregular  routes,  (a)  between  points  in 
Woodford,  Piatt,  Mason,  McLean, 

Fulton,  DeWitt,  Cass,  Moultrie,  Shelby, 
Christian,  Sangamon,  Menard,  Morgan, 
Macon,  Logan,  Tazewell  and  Peoria 
Counties,  IL  (b)  between  points  in  the 
counties  named  in  (a)  above,  on  the  one 
hand,  and,  on  the  other,  points  in  IL 
Restriction:  Carrier  shall  not,  pursuant 
to  the  irregular  route  operations 
authorized  above,  transport  shipments 
moving  between  any  points  authorized 
to  be  served  by  it  in  regular  route 
operations.  Supporting  shippers:  There 
are  13  statements  of  support  attached. 

Note. — Authority  is  sought  to  serve  the 
Illinois  commercial  zones  of  all  named  points. 
An  underlying  ETA  seeks  120  days  authority. 

MC 125973  (Sub>4-2TA),  filed  January 

8. 1981.  Applicant:  CROWN 
WAREHOUSE  TRANSPORTATION 
COMPANY,  INC.,  710  East  9th  Avenue, 
Gary,  IN  46401.  Representative:  Jack  H. 
Blanshan,  205  West  Touhy  Avenue, 

Suite  200,  Park  Ridge.  IL  60068.  Contract; 
irregular.  Sugar,  frrom  Gary,  IN  and 
points  in  its  commercial  zone,  to  points 
in  MN,  MO,  ND  and  SD  and  points  in 
the  U.S.  in  and  east  of  ML  IN.  KY.  TN 
and  MS,  under  a  continuing  contract 
with  Indiana  Sugars.  Inc.  Supporting 
shipper:  Indiana  Sugars.  Inc.,  911 
Virginia  StreeL  Gary,  IN  46401. 

MC  153478  (Sub-4-lTA),  filed  January 

9. 1981.  Applicant:  S  &  W  MOTOR 
SERVICES.  INC.,  Suite  270, 823 
Commerce.  Oak  Brook,  EL  60521. 
Representative:  Frederick  W.  Smart, 
Suite  202, 1301 W.  22nd  St..  Oak  Brook. 
IL  60521.  Contract:  Irregular  Such 
commodities  as  are  dealt  in  by  drug, 
health  food,  catalog  and  general 
department  stores,  and  materials 
equipment  and  supplies  used  in  the 
manufacture  between  terminals  and 
warehouses  with  a  fifty  mile  radius  of 
Oak  Brook,  EL  and  points  and  places  in 
the  states  of  IL  IN.  lA,  MI,  MO,  and  W1 
under  continuing  contracts  with  General 
Nutrition  Corp.,  Supporting  shipper 
General  Nutrition  Corporation.  3125 
Preble  Avenue,  Pittsburg,  PA  15233. 

MC  153356  (Sub-4-lTA),  filed  January 

8. 1981.  Applictuit:  RAYMOND  FULLER, 
d.b.a.  AT&E  TRUCKING,  18995  Forest 
Blvd.  No..  Forest  Lake,  MN  55025. 
Representative:  James  F.  Finley,  AAA 
Building,  Suite  200, 170  E.  7th  Place,  St 
Paul,  MN  55101.  Contract:  Irregular 
Confectionery  Items  between  all  points 
in  MN,  DE,  FL.  GA,  IL  IN.  L\  KS.  KY. 


MD,  MA.  MI.  MO.  NJ.  NY.  NC.  OH.  PA, 
SC.  TN.  VA,  WV.  WI  and  CT  under  a 
continuing  contract  with  Fritz  Company, 
Inc.,  Supporting  Shipper  Fritz  Company, 
Inc.,  1912  Hastings  Avenue,  Newport. 

MN  55055. 

MC  139482  (Sub-4-24TA),  filed 
January  8, 1981.  Applicant:  NEW  ULM 
FREIGHT  LINES,  INC.,  P.O.  Box  877, 

New  Ulm,  MN  56073.  Representative: 
Barry  M.  Bloedel,  P.O.  Box  877,  New 
Ulm,  MN  56073.  (1)  Paper  and  paper 
products,  scrap  or  waste  paper  and 
plastic  articles,  and  (2)  materials, 
supplies  and  equipment  used  in  the 
manufacture  and  distribution  of 
commodities  listed  in  (1)  above, 
between  points  in  the  United  States 
(except  AK  and  HI).  Restricted  to  traffic 
orignating  at  or  destined  to  the  facilities 
of  Stone  Container  Corporation. 
Supporting  shipper  Stone  Container 
Corporation,  360  North  Michigan 
Avenue,  Chicago,  IL  60601. 

MC  139482  (Sub-4-23TA).  filed 
January  8. 1981.  Applicant  NEW  ULM 
FREIGHT  LINES.  INC.,  P.O.  Box  877, 

New  Ulm,  MN  56073.  Representative: 
Barry  M.  Bloedel,  P.O.  Box  877,  New 
Ulm,  MN  56073.  Such  merchandise  as  is 
dealt  in  by  food  businees  houses  and 
materials,  ingredients  and  supplies  used 
in  their  manufacture  and  distribution, 
between  points  in  the  states  of  OH  and 
SC,  OTOH,  and  OTO  points  in  the 
states  of  lA,  IL  IN,  KS.  KY.  ML  MN. 

MO.  NE,  OH.  ND.  SC,  SD,  TN  and  WI. 
Restricted  to  traffic  originating  at  or 
destined  to  the  facilities  utilized  by  the 
Stouffer  Corporation.  Supporting 
shipper  Stouffer  Foods  Corporation, 

5750  Harper  Road,  Solon,  OH  44139. 

MC  151365  (Sub-4-aTA),  filed  January 

8, 1981.  Applicant  MAC  OF 
WISCONSIN.  INC.  26  Lake  View  Dr., 
Sullivan.  WI  53178.  Representatives: 
Steven  L  Weiman  &  Steven  H.  Dome,  4 
Professional  Dr.,  Gaitersburg,  MD  20760. 
Bakery  products,  from  Ripon  WI  to 
Baltimore,  MD.  Jessup.  Kff),  Edison,  NJ, 
Franklin  Township,  and  Columbus, 
OH.  Supporting  sUpper  Ripon  Foods. 
Inc.,  Box  348,  Oshkosh  St  ffipon,  WI 
54971. 

MC  112893  (Sub-4-4TA),  filed  January 

8, 1981.  Applicant  BULK  TRANSPORT 
COMPANY.  100  Waukegan  Road.  P.O. 
Box  1000,  Lake  Bluff.  IL  60044. 
Representatives:  Michael  V.  Kaney 
(same  as  above).  Petroleum  lubricating 
oil  and  rubber  process  oil  firom  Wood 
River.  IL  to  Waukesha  and  Racine 
Counties,  WI.  Supporting  shipper  Petron 
Corp.,  16700  Glendale  Dr^  New  Beriin, 
WI  53151. 

MC  36556  (Sub-4-2),  filed  January  8, 
1981.  Applicant  BLACKMON 
TRUCIGNG,  INC,  P.O.  Box  186,  Somers, 
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WI 53171.  Representatives:  Howard  E. 
Blackmon,  P.O.  Box  186,  Somers,  WI 
53171.  Fertilizer  compounds.  Ice  melting 
compounds,  and  Vermiculite  products, 
from  the  plantsites  and/or  facilities 
utilized  by  Koos,  Inc.,  in  Kenosha 
County,  WI,  to  Detroit,  MI.  An 
underlying  ETA  has  been  granted  for 
120  days.  Supporting  shipper:  Koos,  Inc., 
Kenosha,  WI  53140. 

MC 145042  (Sub-4-4TA),  filed  January 

7, 1981.  Applicant:  ZEELAND  FARM 
SERVICES,  INC.,  2468  84th  Avenue, 
Zeeland,  MI  49464.  Representatives: 
James  R.  Neal,  1200  Bank  of  Lansing 
Bldg.,  Lansing,  MI  48933.  Equipment, 
materials  and  supplies  dealt  with  by 
bakeries  in  connection  with  the 
manufacturing,  packaging  and 
distribution  of  bakery  goods  and 
products  from  points  in  IL,  IN,  MN,  NY, 
OH  and  WI  to  Cadillac  and  Grand 
Rapids,  MI  and  their  commercial  zones. 
Supporting  shipper.  Mid-State  Fruit,  Inc., 
P.O.  Box  208,  Cadillac,  MI  49601. 

MC  149092  (Sub-4-lTAJ,  filed  January 

7, 1981.  Applicant:  ASPEN,  INC.,  2900  E. 
83rd  Place,  Merrillville,  IN  46410. 
Representatives:  Donald  W.  Smith,  P.O. 
Box  40248,  Indianapolis,  IN  46240. 
Contract;  irregular,  petroleum  and 
petroleum  products,  in  bulk,  in  tank 
vehicles.  From  East  Chicago,  IN  to 
points  in  Berrien,  Cass,  Van  Buren, 
Allegan,  and  Ottowa  Counties,  ML  and 
from  Niles,  MI  to  South  Bend,  IN. 
Restricted  to  service  to  be  performed 
under  continuing  contracts  with  Pyramid 
Oil,  Inc.,  500  Paw  Paw  Avenue,  Benton 
Harbor,  MI  49022. 

MC  148930  (Sub-4-5TA),  filed  January 

7, 1981.  Applicant:  AERO  DELVIERIES, 
INC.,  529  Gidley  Dr.,  Grand  Haven,  MI 
49417.  Representative:  Edward 
Malinzak,  900  Old  Kent  Bldg.,  Grand 
Rapids,  MI  49503.  Contract  irregular. 
(except  in  bulk)  between  points  in  IL 
and  under  a  continuous  contract 
with  ServiceMaster  Industries,  Inc. 
Supporting  shipper  ServiceMaster 
Industries,  Inc.,  2300  Warrenville  Rd., 
Downers  Grove,  IL  60515.  Cleaning 
Compounds,  cleaning  machinery  and 
parts,  and  printed  matter. 

MC  150242  (Sub-4-3TA),  filed  January 

7, 1981.  Applicant:  BRIAN-DAWN 
TRUCKING,  INC.,  Box  164,  Tremont,  IL 
61569.  Representative:  Michael  W. 
O’Hara,  300  Reisch  Building,  Springfield, 
IL  62701.  Feed,  feed  ingredients,  dog 
food  ingredients  and  meat  scraps, 
between  points  in  Peoria,  Tazewell, 
McLean  and  Vv^oodford  Counties,  IL  on 
the  one  hand,  and  on  the  other,  points  in 
lA,  IL,  IN,  MI  and  WI.  An  underlying  E/ 
T/A  seeks  120  days  authority. 
Supporting  shipper:  Central  Illinois 


Grain  Company,  R.R.  #1,  Tremont,  EL 
61568. 

MC-90870  (Sub-4-6TA),  filed  January 

7, 1981.  Applicant:  RIECHMANN 
ENTERPRISES,  INC.,  Route  Box  1284, 
Granite  City,  IL  62040.  Representative: 
Cecil  L  Goettsch,  1100  Des  Moines 
Bdlg.,  Des  Moines,  lA  50307.  Forest 
products,  lumber,  lumber  mill  products, 
construction  material,  building  material, 
supplies  between  the  facilities  of  D-J 
Lumber  Sales,  Inc.,  at  Indianapolis, 
and  points  in  GA,  AL,  IN,  IL,  MO,  WI, 

LA,  OK,  KS,  and  points  in  TX  on  and 
North  of  Hwy  84  and  points  in  KS  on 
and  East  of  Hwy  281.  Supporting 
shipper:  D-J  Lumber  Sales,  Inc.,  3605 
Famswate  Ave.,  Indianapolis,  IN. 

MC  152282  (Sub-4-2TA),  filed  January 

7, 1981.  Applicant  FLOYD  DUENOW, 
INC.,  P.O.  Box  86,  Savage,  MN  55378. 
Representative:  Stanley  C.  Olsen,  Jr., 

5200  Willson  Road,  Suite  307,  Edina,  MN 
55424.  Contract  Irregular  lumber  and 
lumber  products,  from  points  in  ID,  MT, 
OR  and  WA  to  points  in  IL,-IN,  lA,  KS, 
MI,  MN,  MO,  OH,  NE,  ND,  SD  and  WI, 
under  continuing  contractjs)  with 
Sprenger-Midwest,  Inc.,  of  Minneapolis, 
MN.  Supporting  shipper:  Sprenger- 
Midwest,  Inc.,  4660  West  77th  Street, 
Minneapolis,  MN  55435. 

MC  151556  (Sub-4-STA),  filed  January 

7. 1981.  Applicant:  ALLSTATE 
TRANSPORTATION  COMPANY,  10700 
Lyndale  Avenue,  So.,  Minneapolis,  MN 
55420.  Representative:  George  L. 
Hirschbach,  620  West  21st  Street,  S. 
Sioux  City,  NE  68776.  Such  commodities 
as  are  dealt  in  by  farm  supply 
cooperatives  (except  foodstuffs, 
commodities  in  bulk  and  household 
goods  as  described  by  the  Commission) 
between  points  in  CO,  lA,  IL,  IN,  KS,  MI, 
MN,  MO,  NE,  ND,  SD  and  WI. 

Supporting  shipper:  CENEX,  1185  North 
Concord  Street,  South  St.  Paul,  MN 
55164. 

MC  120737  (Sub-4-9TA},  filed  January 

8. 1981.  Applicant:  STAR  DELIVERY  & 
TRANSFTO,  INC.,  P.O.  Box  39,  Canton, 
IL  61520.  Representative:  James  C. 
Hardman,  33  N.  LaSalle  St.,  Chicago,  IL 
60602.  Iron  and  steel  articles,  from 
Putnam  Coimty,  IL  to  points  in  MO,  TN, 
AR,  OK,  AL  and  MS.  Supporting  shipper: 
Jones  &  Laughlin  Steel  Corporation,  P.O. 
Box  325,  Hennepin,  IL  61327. 

MC  149057  (Sub-4-3TA),  filed  January 

8, 1981.  Applicant:  C  &  M  TRUCKING. 
INC.,  3500  North  Monroe,  Monroe,  MI 
48161.  Representative:  John  C. 
Scherbaiih,  22375  Haggerty  Rd.,  P.O. 

Box  400,  Northville,  MI  48167. 

Limestone,  in  bulk,  from  Toledo,  OH  to 
Fremont,  OH.  Supporting  shipper: 
Northern  Ohio  Sugar  Company,  Denver, 
CO  80217. 


MC  153273  (Sub-4-2TA),  filed  January 

5, 1981.  Applicant:  SCHREIBER 
TRANSIT,  INC.,  425  Pine  Street,  Green 
Bay,  WI  54305.  Representative:  Norman 
A.  Cooper,  145  W.  Wisconsin  Ave., 
Neenah,  WI  54956.  Contract,  Irregular. 
General  Commodities  except  Class  A  & 

B  explosives,  between  points  in  the  U.S. 
under  contract  with  Winn-Dixie  Stores, 
Inc.  and  its  subsidiaries.  Supporting 
shipper:  Winn-Dixie  Stores,  Inc.,  5050 
Edgewood  Ct,  Jacksonville,  FL  32203. 

MC  720  (Sub-4-4TA),  filed  January  5, 
1981.  Applicant:  BIRD  TRUCKING 
COMPANY,  INC.,  P.O.  Box  227, 

Waupun,  WI  53963.  Representative:  Tom 
Westerman,  P.O.  Box  227,  Waupun,  WI 
53963.  Contract:  irregular.  Materials, 
equipment  andsupfiies  used  or  useful 
in  the  sale,  manufacture  or  distribution 
of  foodstuffs  from  Cook  Coimty,  IL  to 
points  in  CT,  DE,  IN,  lA,  KY,  ME,  MA, 
MD,  MI,  MN,  MO,  NH,  NJ,  NY,  OH,  PA, 
RI,  VT,  VA,  WV.  WI  and  DC.  Under 
contract  to  Hospital  and  Kitchen 
Equipment  Ltd.  Underlying  ETA  seeks 
120  days  authority.  Supporting  shipper: 
Hospital  and  Kitchen  Equipment  Ltd., 

555  Oakdale  Rd.,  Downsview,  Ontario. 

MC  153400  (Sub-4-lTA},  filed  Jemuary 

5. 1981.  Applicant:  C.S.I.  TRUCKING, 
INC.,  15430  58th  Street  North,  Stillwater, 
MN  55082.  Representative:  Philip  W. 
Getts,  10  Sou^  Fifth  Street,  Suite  930, 
Minneapolis,  MN  55401.  Contract; 
irregular.  Roof ing  granules  (washed, 
dried  and  crushed  slag]  in  bulk,  from 
Woodbury,  MN  to  the  point  to  entry  at 
Emerson,  Manitoba  and  MN.  Supporting 
shipper:  Black  Diamond,  Ltd.,  499 
Cottage  Road  Drive,  Woodbury,  MN 
55107. 

MC  153402  (Sub-4-lTA),  filed  January 

5. 1981,  Applicant:  SAGINAW  VALLEY 
MARLNE  TERMINAL  AND 
WAREHOUSE,  INC.,  700  Harrison 
Street,  Bay  City,  MI  48706. 
Representative:  Paul  Buda,  700  Harrison 
Street,  Bay  City,  MI  48706.  (A)  Doors 
and  Door  Frames,  and  parts  thereof, 
from  Flint  and  West  Branch,  MI  and 
from  Aubumdale,  FL  on  the  one  hand, 
and  on  the  other  points  and  places  in  the 
U.S.,  (except  AK  and  HI],  and  (B] 
General  Commodities,  except  those  of 
unusual  value,  and  except  dangerous 
explosives,  household  goods, 
commodities  in  bulk,  commodities 
requiring  special  equipment,  and  those 
injurious  or  contaminating  to  other 
lading,  from  points  and  places  in  the 
U.S.,  (except  AK  and  HI],  OTOH  and 
OTO  po'ints  and  places  in  the  States  of 
lA,  IL,  IN,  KY,  MI,  MN,  OH,  PA,  WV  and 
WI.  Shipper  Taylor  Building  Products, 
631  N.  First  St.,  West  Branch,  MI  48661. 

MC  143002  (Sub-4-17TA],  filed 
January  2, 1981.  Applicant:  C.  D.  B., 
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INCORPORATED,  155  Spaulding 
Avenue,  S.E.,  Grand  Rapids,  49506. 
Representative:  C.  Michael  Tubbs,  155 
Spaulding  Avenue,  S.E.,  Grand  Rapids, 
MI  49506.  Contract:  irregular.  Plastic 
materials  and  articles  used  in  the 
manufacture  thereof  between  various 
points  in  the  Continental  United  States 
under  contract(s]  with  Southern 
Petrochemical,  Inc.  Supporting  shipper: 
Southern  Petrochemical,  Inc.;  1293 
Minhinnett  Drive;  Roswell,  Georgia 
30075. 

MC 139482  (Sub-4-2lTA),  filed 
January  5, 1981.  Applicant:  NEW  ULM 
FREIGHT  UNES,  INC.,  P.O.  Box  877, 

New  Ulm,  MN  56073.  Representative: 
Barry  M.  Bloedel,  P.O.  Box  877,  New 
Ulm,  MN  56073.  Such  commodities  as 
are  dealt  in  by  wholesale  and  retail 
grocery  stores  and  food  business  houses 
(except  commodities  in  bulk),  from  New 
Prague  and  New  Ulm,  MN  to  points  in 
the  states  in  and  east  of  WI,  IL,  KY,  TN, 
and  MS.  Restricted  to  the  facilities  of 
International  Multifoods  Corporation. 

An  imderlying  ETA  seeks  120  days 
authority.  Supporting  shipper: 
International  Multifoods  Corporation, 
1200  Multifoods  Building,  Minneapolis, 
MN  55402. 

MC  139482  (Sub-4-22TA).  med 
January  5, 1981.  Applicant:  NEW  ULM 
FREIGHT  LINES.  INC.,  P.O.  Box  877, 
New  Ulm,  MN  56073.  Representative: 
Barry  M.  Bloedel,  P.O.  Box  877,  New 
Ulm,  MN  56073.  (1)  Sugar  and  sugar 
products,  (2)  materials,  supplies  and 
equipment  used  in  the  manufacture  and 
distribution  of(l)  above  (except 
commodities  in  bulk),  from  Gary,  IN  to 
points  in  the  United  States  (except  AK 
and  HI].  Restricted  to  the  transportation 
originating  at  the  facilities  of  Indiana 
Sugars,  Inc.  An  underlying  ETA  seeks 
120  days  authority.  Supporting  shipper 
Indiana  Sugars,  Inc.,  911  Virginia  St., 
Gary,  IN  46401. 

MC  153399  (Sub-4-lTA),  filed  January 

5. 1981.  Applicant:  GREEN  RIVER 
LINES.  INC.,  R.R.  #1.  Walnut.  IL  61376. 
Representative:  Glenn  Hansen  (same  as 
above).  Passengers  and  their  baggage, 
in  special  and  charter  operations, 
between  points  in  Lee.  Bureau,  and 
LaSalle  Counties,  IL  OTOH  and  OTO  all 
points  in  the  U.S.  (except  HI),  lliere  are 
6  statements  of  support  attached.  An 
underlying  E.T.A.  seeks  120  days 
authority. 

MC  134645  (Sub-4-lTA),  filed  January 

6. 1981.  Applicant:  LAKE  STATE 
TRANSPORT.  INC.,  P.O.  Box  944,  St. 
Cloud,  MN  56301.  Representative: 

Robert  P.  Sack,  P.O.  Box  60i0,  West  St. 
Paul,  MN  55118.  Compressed  Air  de¬ 
icing  systems  and  anti-freeze 
compounds.  Between  the  facilities  of 


Tanner  Systems,  Inc.  At  St.  Cloud,  MN 
on  the  one  hand,  and,  on  the  other, 
points  in  the  U.S.  Supporting  shipper. 
Tanner  Systems,  Inc.,  Box  87,  Saidc 
Rapids.  MN  56379. 

MC  153434  (Sub-4-lTA),  filed  January 

6, 1981.  Applicant:  LEONARD  C. 
MILLARD,  an  individual,  d.b.a., 
MILLARD  TRUCKING.  P.O.  Box  606,  St. 
Charles,  Minnesota  55972. 

Representative:  Robert  S.  Lee,  1600  TCF 
Tower,  Minneapolis,  MN  55402. 

Contract:  irregidar  (1)  such 
commodities  as  are  dealt  in  by  poultry 
processors  and  (2)  equipment,  materials 
and  supplies  used  in  the  production, 
sale  and  distribution  of  the  commodities 
in  (1)  above  between  points  in  the  U.S. 
Restricted  to  traffic  moving  under 
continuing  ccntract  vnth  North  Star 
Foods,  Inc.  Supporting  shipper  North 
Star  Foods,  Inc.,  P.O.  Box  587,  St. 

Charles.  MN  55972. 

MC  142059  (Sub-4-14),  filed  January  5, 
1981.  Applicant:  CARDINAL 
TRANSPORT.  INC.,  P.O.  Box  911,  Joliet, 
IL  60434.  Representative:  Jack  Riley 
(same  address  as  applicant).  Sheet  steel 
stoves  or  ranges  in  packages,  from 
Walled  Lake,  MI  to  Buffalo  and 
Syracuse,  NY:  Camden,  Trenton  and 
Wayne,  NJ;  Reading,  PA;  Tulsa,  OK; 
Dallas  and  Houston,  TX;  Chicago, 
Springfield  and  E.  St.  Louis,  IL;  Denver 
and  Steamboat  Springs,  CO:  Lake 
Tahoe,  Reno  and  Las  Vegas,  NV;  Salt 
Lake  City,  Provo  and  Ogden,  UT;  Casper 
and  Cheyenne.  WY;  Los  Angeles,  San 
Francisco,  Lake  Elsiraore  and  Jackson, 
CA  and  Nogales,  Phoenix  and  Tucson, 
AZ.  Supporting  shipper.  Freedom  Stoves 
Works,  2700  W.  Maple,  Walled  Lake,  MI 
48088. 

MC  16503  (Sub-4TA),  filed  January  5, 
1981.  Applicant:  GUEX  TRUCKING, 

INC.,  P.O.  Box  359,  Shawano.  WI  54166. 
Representative:  DANIEL  R.  DINEEN,  710 
North  Plankinton  Avenue,  Milwaukee, 
WI  53203.  Contract:  irregular  Canned 
goods,  from  Plainview,  MN.  and 
Manitowoc,  WI,  to  points  in  AL,  FL.  GA. 
KS,  MO,  and  NE  under  continuing 
contracts  vnth  Lakeside  Packing 
Company.  An  underlying  ETA  seeks  120 
days  authority.  Supporting  shipper 
Lakeside  Packing  Company,  508  Jay 
Street,  Manitowoc,  WI,  54220. 

MC  105159  (Sub-4-8TA).  filed  January 

6, 1981.  Applicant:  KNUDSEN 
TRUCKING.  INC.,  1320  West  Main 
Street,  Red  Wing,  MN  55066. 
Representative:  Stephen  F.  Grinnell, 
1,600  TCF  Tower,  Minneapolis,  MN 
55402.  Foodstuffs:  from  Minneapolis,  MN 
to  points  in  AZ,  CA,  CO,  ID,  MT,  NE, 

NV,  NM,  OR,  WA  and  WY.  Supporting 
shipper:  Food  Producers  International, 
Division  of  Beatrice  Foods.  10505 


Wayzata  Blvd.,  Minneapolis,  MN  55343. 
An  imderlying  ETA  seeks  120  days 
authority. 

MC  105159  (Sub-4-9TA),  filed  January 

6. 1981.  Applicant  KNUDSEN 
TRUCKING.  INC.,  1320  West  Main  St., 
Red  Wing,  MN  55066.  Representative: 
Stephen  F.  GrinneU,  1600  TCF  Tower, 
Minneapolis,  MN  55402.  Tires  and  tubes; 
from  Huntsville.  AL;  Los  Angeles.  CA; 
Mount  Vernon,  EU  Mayfied,  KY;  SL 
Louis,  MO;  Charlotte,  NC;  Buffalo,  NY; 
Cinciimati,  OH;  Olkahoma  City,  OK; 
and  Memphis,  TN  to  MinneapoUs,  MN. 
An  ETA  seeks  120  days  authority. 
Supporting  shippers:  Northwestern  Tire 
Company,  Inc.,  1200  Glenwood  Avenue 
North,  Minneapolis,  MN  55405;  S  &  M 
Tire  Co..  2101  Kennedy  NE,  Minneapolis, 
MN  55413. 

MC  136899  (Sub-4-7TA),  filed  January 

6. 1981.  Applicant  HIGG^S 
TRANSPORTATION  LTD.,  P.O.  Box  637, 
Richland  Center,  WI  53581. 
Representative:  Foster  L  Kent,  P.O.  Box 
285,  Council  Bluffs,  lA.  51502.  (1)  Such 
commodities  as  are  dealt  in  or  used  by 
grocery  and  food  business  houses,  and 
(2)  materials,  equipment  and  supplies 
used  in  the  manufacture  and 
distribution  of  items  in  (1)  above, 
between  points  in  Towmer  County,  ND 
on  the  one  hand,  and  on  the  other, 
points  in  CO,  IL,  IN.  lA,  KS,  MI.  MN, 

MO.  NE,  OH,  SD.  and  WI.  An 
underlying  ETA  seeks  120  days 
authority.  Supporting  shipper.  Noodles 
by  Leonardo,  Cando,  ND  ^24. 

MC  148739  (Sub-4-lTA),  filed  January 

8. 1981.  Applicant  DOORN’S  INC.,  L-90 
and  Betts  Road.  P.O.  Box  1083,  Mitchell. 
SD  57301.  Representative:  A.  J.  Swanson, 
P.O.  Box  1103,  226  N.  Phillips  Avenue, 
Sioux  Falls,  SD  57101.  Building 
materials,  (1)  between  Davison  County, 
SD,  on  the  one  hand,  and,  on  the  other, 
points  in  MT,  WA,  CA.  and  MN;  and  (2) 
from  Webster  and  Woodbury  Counties. 
LA;  Davison  County.  SD;  and  Kansas  , 
City,  MO  and  Minneapolis  and 
Shakopee,  MN.  and  points  in  their 
commercial  zones,  to  points  in  SD  and 
Cherry  County,  NE  An  imderlying  ETA 
seeks  120  days  authority.  Supporting 
shipper.  Fullerton  Luml^r  Company. 
1717  North  Sanborn,  MitcheU,  SD  57301. 

MC  146420  (Sub-4-2TA),  filed  January 

6. 1981.  Applicant  FRATE  SERVICE, 
INC.,  Rural  Route  One.  East  Peoria,  DL 
61611.  Representative:  Samuel  G. 
Harrod,  Eureka  Professional  Building, 
Eureka,  IL  61530.  Iron  and  steel  group, 
racks  group,  and  machinery  group  firom 
points  in  IL  to  points  in  IN,  KY.JML  OH. 
WL  lA,  and  return.  Supporting  shippers: 
Speedrack,  Inc.,  5300  Golf  Road,  Skokie. 
IL  60077;  Keystone  Consolidated 
Industries,  Inc.,  7000  South  West  Adams 
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Street,  Peoria,  IL  61641;  and  Rolled  Steel 
Corp.,  6101  Oakton,  Skokie,  IL  60076. 

MC 125973  (Sub-4-lTA),  filed  January 

6, 1981.  Applicant:  CROWN 
WAREHOUSE  TRANSPORTATION 
COMPANY,  710  East  9th  Ave.,  Gary,  IN 
46401.  Representative:  Jack  H.  Blanshan, 
Suite  200,  205  West  Touhy  Ave.,  Park 
Ridge,  IL  60068.  Contract;  irregular:  Pulp 
board  and  scrap  paper,  between 
Coshocton,  OH  and  points  in  its 
commercial  zone  on  the  one  hand,  and 
on  the  other,  Mishawaka,  IN  and  North 
Chicago  and  Chicago,  IL  and  points  in 
their  commercial  zones,  under  a 
continuing  contract  with  Stone 
Container  Corporation.  Supporting 
shipper:  Stone  Container  Corporation, 

360  North  Michigan  Avenue,  Chicago,  IL 
60601. 

MC  133689  (Sub-4-60),  filed  January  6, 
1981.  Applicant:  OVERLAND  EXPRESS, 
INC.,  8651  Naples  St.  NE,  Blaine,  MN 
55434.  Representative:  Robert  P.  Sack, 
P.O.  Box  6010,  West  St.  Paul,  MN  55118. 
Floar  covering,  between  the  facilities  of 
Lowry  Enterprises,  Inc.  at  St.  Louis,  MO 
on  the  one  hand,  and,  on  the  other  hand, 
points  in  and  east  of  ND,  SD,  NE,  KS. 

OK  and  TX.  Supporting  shipper:  Lowiy 
Enterprises,  Ina,  4001  N.  Kings 
Highway,  St.  Louis,  MO  63115. 

MC  153400  (Sub-4-3TA),  filed  January 

6, 1981.  Applicant:  C.  S.  I.  TRUCKING, 
INC.,  15430  58th  Street  North,  Stillwater, 
MN  55082.  Representative:  Philip  W. 
Getts,  10  SouA  Fifth  Street,  Suite  930, 
Minneapolis,  MN  55401.  Contract, 
irregular,  muriate  of  potash,  potassium 
nitrate,  potash  fertilizer,  in  bulk,  from 
the  International  Boundary  between  MN 
and  ND  and  Sask.  and  Man.,  to  points  in 
ND  and  SD,  MN,  and  WI.  Under 
contract  with  Howe,  Inc.  Supporting 
shipper:  HOWE,  INC.,  4821  Xerxes 
Avenue  North,  Minneapolis,  MN  55430. 

MC  145394  (Sub-4-15TA),  filed 
January  6, 1981.  Applicant:  A  &  B 
FREIGHT  UNE,  INC.,  4805  Sandy 
Hollow  Road,  Rockford,  IL  61109. 
Representative:  James  A.  Spiegel, 
Attorney,  Olde  Towne  Office  Park,  6425 
Odana  Road,  Madison,  Wl  53719. 
Contract;  irregular;  liquefied  petroleum 
products,  in  cylinders,  cutting  torches 
and  tools,  engine  starting  fluid  and 
materials,  equipment  and  supplies  used 
in  the  manufacture,  sale  and  distribution 
of  such  commodities  between  Sycamore, 
IL,  and  points  in  the  U.S.  Restriction: 
Restricted  to  transportation  performed 
under  a  continuing  contract(s]  with 
Turner  Corp.,  Div.  Cleanweld  Products, 
An  underlying  ETA  seeks  120  days 
authority.  Supporting  shipper.  Turner 
Corp.,  Div.  Cleanweld  Products,  Park 
Street.  Sycamore,  IL  60178. 


MC  147435  (Sub-4-lTA),  filed 
December  31, 1980.  Applicant: 
BELTMANN  NORTH  AMERICAN  CO., 
INC.,  3400  N.W.  Spring,  Minneapolis, 

MN  55413.  Representative:  Andrew  R. 
Clark,  1600  TCF  Tower,  Minneapolis, 

MN  55402,  Used  household  goods  which 
transportation  is  incidental  to  a  pack 
and  crate  service  on  behalf  of  the 
Department  of  Defense,  U.S. 

Government;  between  points  in  Lincoln, 
Cottonwood,  Lyon,  Murray,  Nobles, 
Pipestone,  Redwood,  Renville,  Jackson, 
Rock,  Blue  Earth,  Brown,  Faribault, 
Freeborn,  LeSueur,  Meirtin,  Nicollet, 

Rice,  Sibley,  Steel,  Waseca,  Watonwan, 
MN  Counties.  Supporting  shipper:  Dept, 
of  Defense,  Fort  Snelling,  St.  Paul,  MN. 

MC  140086  (Sub-4-2),  filed  January  6, 
1981.  Applicant:  DeLARIA 
TRANSPORT,  INC.,  327  8th  Avenue. 
N.W.,  New  Brighton,  MN  55112. 
Representative:  James  M.  Christenson, 
4444  IDS  Center,  80  South  Eighth  Street, 
Minneapolis,  MN  55402.  Liquid  sugar, 
corn  syrup  and  blends  thereof,  from 
points  in  Minneapolis-St.  Paul,  MN 
commercial  zone  to  points  in  MT. 
Supporting  shipper:  A.  E.  Staley 
Company,  2200  East  Eldorado  St.. 
Decatur.  EL  62521. 

MC  41406  (Sub-4-4),  filed  January  6, 
1981.  Applicant:  ARllM 
TRANSPORTATION  SYSTEM,  INC., 
8400  Westlake  Dr.  Merrillville,  IN  46410. 
Representative:  Ralph  D.  Artim, 
President,  8400  Westlake  Dr, 

Merrillville,  IN  46410.  Iron  and  Steel 
Articles,  and  materials,  supplies  and 
equipment,  used  in  the  manufachire, 
processing,  sale  and  distribution  thereof, 
between  Boyd  and  Greenup  Counties, 
KY,  on  the  one  hand,  and,  on  the  other 
points  in  the  states  of  AL,  FL,  GA,  KS, 
KY,  LA,  MS,  NC,  SC.  TN,  VA,  and  WV. 
Supporting  shipper:  Armco  Inc.,  703 
Curtis  Street,  Middletown,  OH. 

MC  146728  (Sub-4-5TA),  filed  January 

5, 1981.  Applicant:  GOLD^  BROS., 
INC.,  234  East  McClure  St,  Kewanee,  IL 
61443.  Representative:  Donald  S. 

Mullins,  1033  Graceland  Ave,  Des 
Plaines,  IL  60016.  Iron  and  Steel 
Articles,  from  points  in  TX  to  points  in 
the  U.S.  except  points  in  the  states  of 
AK,  CA,  CO,  ID,  HI,  MT,  NV,  OR,  TX, 
WA,  and  WY.  Supporting  shipper.  Cook 
Steel  Corp.,  Houston,  TX,  Mueller 
Supply  Co.  Inc.,  Ballinger,  TX. 

MC  121406  (Sub-4-1),  filed  January  6, 
1981.  Applicant:  STAR  LINE  EXPRESS, 
INC.,  700  West  Estes  Avenue, 
Schaumburg,  IL  60193.  Representative: 
Donald  S.  Mullins,  1033  Graceland 
Avenue,  Des  Plaines,  IL  60016.  General 
Commodities,  except  commodities  in 
bulk.  Between  points  in  IL,  and  that 
portion  of  IN  within  the  Chicago,  IL, 


Commercial  Zone,  OTOH,  and  OTO, 
points  in  lA,  IL,  IN.  KY.  MI,  MN,  MO, 
and  WI.  Supporting  shippers:  16 
Supporting  shippers. 

MC  151968  (Sub-4-5),  filed  January  5. 
1981.  Applicant:  ALLSTATE 
TRANSPORTATION  COMPANY.  10700 
Lyndale  Avenue,  South,  Minneapolis, 

MN  55420.  Representative:  George  L 
Hirschback,  P.O.  Box  155,  South  Sioux 
City,  NE  68776.  Contract;  Irregular.  (1) 
Engines,  generators,  generating  sets, 
tractors,  loaders,  back  hoes  and  (2) 
materials,  equipment  and  supplies  used 
in  the  manufacture,  installation  and  sale 
of  commodities  in  (1)  above  (except 
commodities  the  transportation  of  which 
require  the  use  of  special  equipment) 
between  points  in  lA,  MN,  ND,  SD  and 
WI  under  continuing  contract(s)  with 
Valley  Equipment  Company.  Supporting 
shipper:  Valley  Equipment  Co.,  Valley 
Engine  Div.  Burnsville,  MN. 

MC  145746  (Sub-4-lTA),  filed  January 

5. 1981.  Applicant:  MINDEMANN 
TRUCKING,  INC.,  N63  W22985  Main 
Street,  Sussex,  WI  53089. 

Representative:  Daniel  R.  Dineen,  710 
North  Plankinton  Avenue,  Milwaukee, 

WI  53203.  Contract  irregular.  Canned 
goods  and  materials,  equipment,  and 
supplies  used  in  the  manufacture,  sale 
or  distribution  of  canned  goods  between 
the  facilities  of  Friday  Canning 
Corporation  at  points  in  WI,  on  the  one 
hand,  and,  on  the  other,  points  in  lA,  IL 
IN.  MI,  MN.  MO,  and  OH,  under 
continuing  contracts  with  Friday 
Canning  Corporation.  An  underlying 
ETA  seeks  120  days  authority. 
Supporting  shipper  Friday  Canning 
Corporation,  6^  North  2nd  Street,  New 
Richmond,  WI,  54017. 

MC  95876  (Sub-4-lOTA),  filed  January 

2. 1981.  Applicant:  ANDERSON 
TRUCKING  SERVICE,  INC.,  203  Cooper 
Avenue  North,  St.  Cloud,  MN  56301. 
Representative:  Stephen  F.  Grinnell, 

1800  TCF  Tower,  Minneapolis,  MN 
55402.  Lumber,  from  Pine  Blufll  and 
Sheridan,  AR  to  points  in  TX. 

Supporting  shipper:  Arkansas  Oak 
Flooring  Company,  2200  West  5th  Street, 
Pine  Bluff,  AR. 

MC  124078  (Sub-4-5lTA),  filed 
January  5, 1981.  Applicant:  SCHERMAN 
TRUCKING  CO.,  611  South  28th  Street. 
Milwaukee,  WI  53215.  Representative: 
Richard  H.  Prevette,  P.O.  Box  1601, 
Milwaukee,  WI  53201.  Salt  cake,  in  bulk 
from  Nashua,  NH  and  Front  Royal,  VA 
to  Orangeburg,  NY.  Supporting  shipper: 
Glenshaw  Glass  Co.  Inc.  1101  Wm  Flinn 
Hwy,  Glenshaw,  PA  15116. 

MC  153448  (Sub-4-lTA),  filed  January 

7. 1981.  Applicant:  CONTRUX,  INC., 
1050  Kingery  Highway,  Bensenville,  IL 
60106.  Representative:  Donald  B.  Levine, 
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39  S.  LaSalle  St.,  Chicago,  IL  60603. 
Contract;  Irregular,  General 
commodities  (except  Classes  A  and  B 
explosives,  commodities  in  bulk, 
household  goods  as  defined  by  the 
Commission,  commodities  of  unusual 
value,  or  those  which  because  of  size  or 
weight  require  the  use  of  special 
equipment),  between  points  in  the  U.S. 
(except  AK  and  HI]  under  a  continuing 
contract(8]  with  W.  W.  Grainger,  Inc.  of 
Chicago,  IL.  Supporting  shipper:  W.  W. 
Grainger,  Inc.,  5950  W.  Howard  St., 
Chicago,  IL  60648. 

MC 145673  (Sub-4-lTA),  filed  January 

7. 1981.  Applicant  ROAD  RAIL 
SERVICES,  INC.,  650  Skokie  Hwy.,  Lake 
Blufi,  IL  60044.  Representative:  Donald 
S.  Mullins,  1033  Graceland  Ave.,  Des 
Plaines,  IL  60016.  Liquid  Adhesives, 
except  in  bulk,  in  temperature 
controlled  vehicles;  From  Marshall,  MI, 
to  Wilmington,  IL.  Supporting  shippen 
Bostik  Div.  Emhart  Corp.,  Middleton. 

MA  01949. 

MC  153447  (Sub-4-2TA).  filed  January 

6. 1981.  Applicant  ROBERT  J.  KAMPS 
d.b.a.  M-CUBE  TRANSPORT.  6812  S. 
Prairieview  Ave.,  Woodridge.  IL  60517. 
Representative:  Donald  S.  Mullins,  1033 
Graceland  Ave,  Des  Plaines,  IL  60016. 
Temporary  authority  sought  for  270  days 
transporting:  Plastics  and  Plastic 
Products,  Containers,  Foodstuffs, 
Furniture,  Sporting  Goods,  Household 
Utensils,  Insulation,  and  Merchandise 
normally  sold  in  a  retail  department 
store,  except  commodities  in  bulk; 
Between  points  in  AL.  AR,  AZ,  CA,  CO, 
DC,  DE  FU  GA,  m  IN,  lA,  KS.  KY.  LA, 
MD,  MI.  MN.  MS.  MO.  ND,  NE.  NC,  NJ, 
NM,  NY,  OH.  OK.  PA.  SC.  SD.  TN.  TX. 
and  WI.  6  Supporting  shippers. 

MC  153447  (Sub-4-lTA),  filed  January 

6. 1981.  Applicant  ROBERT  J.  JAMPS 
d.b.a.  m-CUBE  TRANSPORT,  6812  S. 
Prairieview  Ave.,  Woodridge,  IL  60517. 
Representative:  Donald  S.  Mullins,  1033 
Graceleuid  Ave.,  Des  Plaines,  EL  60016. 
Temporary  authority  sought  to  operate 
as  a  contract  carrier,  by  motor  vehicle, 
over  irregular  routes,  transporting: 
Plastic  Articles  (expect  in  bulk)  and 
Materials,  Supplies,  and  Equipment 
used  in  the  manufacture,  marketing,  and 
distribution  of  plastic  articles,  between 
Mason,  MI;  Leola,  PA;  Lithonia,  GA; 
North  Aurora,  IL;  Corona,  CA; 
Waxahachie,  TX;  and  Horse  Cave,  KY; 
OTOH,  and,  OTO,  all  points  in  the 
United  States  (expect  AK  and  HI)  under 
continuing  contracts]  for  the  account  of 
Dart  Container  Corp.  Supporting 
Shipper  Dart  Container  Corp.,  Mason, 
MI  48854. 

MC  153315  (Sub-4-lTA),  filed  January 

5. 1981.  Applicant:  GEO.  McNEIL 
TEAMING  COMPANY,  700  West  Erie 


Street  Chicago,  IL  60610. 

Representative:  J.  A.  Kundtz,  1100 
National  City  Bc^  Bldg.,  Cleveland,  OH 
44114.  Contract,  irregular.  Such 
merchandise  as  is  dealt  in  and  used  by 
retail  department  stores,  wholesale 
mercantile  establishments,  and  mail 
order  houses,  between  Elk  Grove 
Village,  IL,  on  the  one  hand,  and,  on  the 
other,  points  in  IN  and  WL  under 
contract(s)  with  J.  C.  Penny  Company, 

Inc.  Supporting  shippen  J.  C.  Penney 
Company,  Inc.,  851  Devon  Ave.,  Elk 
Grove  Village,  IL  60027. 

MC  152206  (Sul>4-2],  filed  January  7, 
1981.  Applicant:  GERALD  J.  GERIS 
(individual],  1105  5th  Ave.  East 
Alexandria,  MN  56308..  Representative: 
Robert  P.  Sack,  P.O.  Box  6010,  West  St 
Paul  MN  55118.  Contract,  irregular 
Aluminum  extrusions,  aluminum  billets 
and  scrap  metals  between  points  in  the 
U.S.  (except  AK  and  HI]  under  a 
continuing  contract(8]  with  Alexandria 
Extrusion  Company,  Alexandria,  MN. 

An  underlying  ETA  seeks  120  days 
authority.  Supporting  shipper 
Alexandria  ^trusion  Company,  Coimty 
Road  22,  Alexandria,  MN  56308. 

MC  152981  (Sub-4-2TA],  filed  January 

7. 1981.  Applictint'  ERIC  LOMEN,  d.b.a. 
LOMEN  AUTO  TRANSPORT,  Rural 
Route  1,  Zumbrota,  MN  55992. 
Representative:  John  B.  Van  de  North, 

Jr.,  Briggs  and  Morgan,  2200  First 
National  Bank  Building,  St  Paul,  MN 
55101.  Used  motor  vehicles,  between 
points  in  EL,  MN,  WI,  ML  and  IN. 
Supporting  shippers:  Lanny  J.  Boyer,  L 
B.  Sales,  Inc.,  4000  Highway  61,  vifiiite 
Bear  Lake,  MN  55110;  Dick  Kuehn, 

Kuehn  Motor  Co.,  1210  6th  Street  NW. 
Rochester,  MN  55901. 

The  following  applications  were  filed 
in  region  5.  Send  protests  to:  Consumer 
Assistance  Center,  Interstate  Commerce 
Commission,  Post  Office  Box  17150,  Fort 
Worth,  TX  76102 

MC  200  (Sub-5-77TA],  filed  Janaury  5, 
1981.  Applicant  RISS  INTERNATIONAL 
CORPORATION,  P.O.  Box  lOa  215  W. 
Pershing  Road,  Kansas  City,  MO  64141. 
Representative:  H.  Lynn  Davis  (same  as 
ep^McscnX).  Plastic  granules,  between 
Houston,  TX  €ind  Ayer,  MA.  Supporting 
shipper:  Plastic  Distributing 
Corporation.  Molumco  Industrial  Park, 
Ayer,  MA. 

MC  116164  (Sub-5-lTA].  filed  January 

5. 1981.  Applicant:  ARROW 
TRANSPORTATION  CO..  1911  N.E.  58th 
Avenue,  Des  Moines,  lA  50313. 
Representative:  Thomas  E.  Leahy,  Jr., 
19M  Financial  Center,  Des  Moines,  lA 
50309.  Contract  insulation  and  materials 
and  supplies  used  in  the  manufacture 
and  distribution  of  insulation  between 
pts  in  the  U.S.  under  contract  with  L  &  L 


Insulation  &  Supply  Company.  Inc. 
Supporting  shippen  L  &  L  Insulation  & 
Supply  Company,  Inc.,  107  3rd  Street, 

Des  Moines,  lA  50305. 

MC  126600  (Sub-5-lTA],  filed  January 

5, 1981.  Applicant  EHRSAM 
TRANSPORT,  INC.,  106  North  Factory. 
Enterprise,  KS  67441.  Representative: 

Bob  W.  Storey.  Attorney  at  Law,  310 
Columbian  Title  Buildiiig.  620  Quincy 
Streel  Topeka,  KS  66612  (913]  232-9383. 
Contract  irregular:  Constniction 
equipment,  all  types  and  kinds  of 
commercial  and  industrial  machinery, 
agricultural  machinery  and  implements, 
and  semi-trailer  units,  between  Wichita, 
KS  on  the  one  hand,  and  all  points  and 
places  within  the  U.Sm  except  AK  and 
HI,  on  the  other.  Supporting  shipper. 
Murphy  Machinery  Comptiny,  4200  West 
MacAi^ur,  Wichita,  KS  67200. 

MC  138788  (Sub-5-47TA].  filed 
January  5, 1981.  Applicant:  ROBCO 
TRANSPORTATION.  INO.  P.O.  Box 
10375,  Des  Moines,  LA  50306. 
Representative:  Larry  D.  Knox,  600 
Hubbell  Building,  Des  Moines,  lA  50309. 
(1),  Horticultural  equipment, 
implements,  and  tools,  (2)  plastic 
articles,  (3)  insecticides,  plant  foods, 
and  fertilizer  (except  commodities  in 
bulk),  and  (4)  equipment,  materials,  and 
supplies  (except  commodities  in  bulk) 
used  in  the  manufacture  or  distribution 
of  the  products  in  (1),  (2),  and  (3)  above, 
between  West  Des  Moines,  lA.  on  the 
one  hand,  and,  on  the  other,  all  pts  in 
the  U.S.  Supporting  shipper  Ross 
Daniels,  Inc.,  1720  Fuller  Road,  West 
Des  Moines.  lA  50265. 

MC  140665  (Sub-5-55TA],  filed 
January  5, 1981.  Applicant  PRIME,  INC., 
P.O.  Box  4208,  Springfield,  MO  65804. 
Representati'-e:  H.  J.  Anderson,  P.O.  Box 
4208,  Springfield,  MO  65804.  Foodstuffs 
firom  points  in  the  U.S.  to  the  facilities  of 
Giant  Eagle  Markets,  Ina.  in  Allegheny 
and  Butler  Counties.  PA.  Supporting 
shipper  Giant  Eagle  Maricets,  Ina.  101 
Kappa  Drive.  Pittsburgh,  PA  15238. 

MC  141197  (Sub-5-5TA],  filed  January 

5, 1981.  Applicant  FLEMING- 
BABCOCK,  INC.,  4106  Mattox  Road, 
Riverside,  MO  64151.  Representative: 
Tom  B.  Kretsinger,  Kretsinger  & 
Kretsinger,  20  l^st  Franklin,  Liberty. 

MO  64068.  Animal  feed  and  feed 
ingredients,  in  bulk,  in  dump  vehicles, 
between  points  in  Clay  County,  MO.  on 
the  one  hand,  and  on  die  other  hand, 
points  in  AR,  CO.  lA,  NE,  OK  and  TX. 
Supporting  shipper  CPC  International 
Inc.,  Intemafional  Plaza.  Englewood 
Cliffs.  NJ  07632. 

MC  143953  (Sub*5-2TA],  filed  January 

5, 1981.  Applicant  ELITE  TRUCKING 
CO.,  P.O.  ^x  69.  Station  E.,  St  Joseph, 
MO  64505.  Representative:  W.  R. 


6102 


Federal  Register  /  Vol.  46,  No.  13  /  Wednesday.  January  21,  1981  /  Notices 


England,  III,  P.O.  Box  456,  Jefferson  City, 
MO  eslCtt.  Contract  irregular  tree  or 
weed  killing  compounds,  insecticides, 
chemicals  and  packaging  for  said 
commodities  (except  commodities  in 
bulk),  between  the  plant  site  and 
warehouse  facilities  Rhone  Poulenc, 
Inc.,  located  in  the  States  of  CA,  WA, 
ND,  OR,  MO  and  MT,  on  the  one  hand, 
and  all  points  in  the  States  of  CA,  ID,  ^ 
ND,  OR,  WA,  MT,  WY,  NV,  MN,  KS, 

CO,  MO,  lA,  SD,  on  the  other  hand. 
Supporting  shipper:  Rhone-Poulenc,  Inc., 
125  Blackhorse  Lane,  P.O.  Box  125, 
Monmouth  Junction,  NJ  08852. 

MC 145904  (Sub-5-6TA),  filed  January 

5, 1981.  Applicant:  SOUTH  WEST 
LEASING.  INC.,  P.O.  Box  152,  Waterloo. 
lA  50704.  Representative:  Stanley  C. 
Olsen,  Jr.  5200  Willson  Road,  Suite  307, 
Edina  MN  55424.  Meat,  meat  products, 
meat  byproducts  and  articles 
distributed  by  meat  packinghouses 
(except  hides  and  commodities  in  bulk), 
as  defined  in  Sections  A  and  C  of 
Appendix  I  to  the  report  in  Descriptions 
in  Motor  Carrier  Certificates,  61  M.C.C. 
209  and  766,  fi'om  Tama,  lA  to  points  in 
IN,  OH  and  MI.  Supporting  shipper: 
Tama  Meat  Packing  Corportion,  P.O. 

Box  209,  Tama,  lA  52339. 

MC  145904  (Sub-5-7TA),  filed  January 

5, 1981.  Applicant:  SOUTH  WEST 
LEASING,  INC.,  P.O.  Box  152,  Waterloo, 
LA  50704.  Representative:  Stanley  C. 
Olsen,  Jr.  5200  Willson  Road,  Suite  307, 
Edina  MN  55424.  Meat,  meat  products, 
meat  byproducts  and  articles 
distributed  by  meat  packinghouses 
(except  hides  and  commodities  in  bulk), 
os  defined  in  Sections  A  and  C  of 
Appendix  I  to  the  report  in  Descriptions 
in  Motor  Carrier  Certificates,  61  M.C.C, 
209  and  766,  from  the  facilities  of  Wilson 
Foods  Corp.  located  at  Albert  Lea,  MN, 
Cedar  Rapids,  Cherokee  and  Des 
Moines,  lA;  Marshall,  MO;  Monmouth, 
IL;  and  Omaha,  NE  to  points  in  IL,  LA, 
KS,  MN,  MO,  NE,  and  WI.  Supporting 
shipper:  Wilson  Foods  Corp.,  4545 
Lincoln  Boulevard,  Oklahoma  City,  OK 
73105. 

MC  146730  (Sub-5-lTA),  filed  January 

5, 1981.  Applicant:  L  &  W 
TRANSPORTATION,  Route  3,  Box  195, 
Sedalia,  MO.,  65301.  Representative: 
Charles  J.  Fain,  Fain  &  Fain,  Attorneys, 
333  Madison  Street,  Jefferson  City,  MO 
65101.  Lumber  or  wood  products,  except 
furniture,  from  AR,  MO,  NE,  and  OK  to 
points  in  CA.  ID,  IL,  IN.  MT.  OH,  OR. 
TN,  UT  and  WA.  Supporting  shipper 
Todd  Slanker,  Slanker  and  Co.,  1732 
Tanner  Bridge  Road,  Jefferson  City,  MO 
65101. 

MC  147280  (Sub-5-lTA),  filed  January 

5, 1981.  Applicant:  WARREN 
GRADWELL,  d.b.a.  W.  L  GRADWELL 


TRANSPORT,  450  NJ5. 44th  Des  Moines, 
LA  50313.  Representative:  James  M. 
Llodge,  1980  Financial  Center.  Des 
Moines,  LA  60309.  Contract  irregular 
Meat,  meat  products,  meat  by-products 
and  articles  distributed  by  meat 
packin^omes,  as  described  in  Sections 
A  and  C  of  Appendix  I  to  the  report  in 
Descriptions  in  Motor  Carrier 
Certificates,  61  M.C.C.  209  and  766 
(except  hides  and  commodities  in  bulk) 
from  points  in  LA,  IL,  KS,  MN,  MO,  NE, 

ND,  SD  and  WI  to  points  in  CA,  OR,  TX 
and  WA  imder  continuing  contract(s) 
with  D.  C.  Buback  Meat  Co.  of  St.  Louis, 

MO.  Supporting  shipperjs):  D.  C.  Buback 
Meat  Co.,  12015  Manchester  Road,  Suite 
116,  St.  Louis,  MO  63131. 

MC  153323  (Sub-5-lTA)  filed  January 

6. 1981.  Applicant:  lOWA-TEXAS 
EXPRESS,  LTD.,  P.O.  Box  283,  Denison, 
LA  51442.  Representative:  James  M. 
Hodge,  1980  Financial  Center,  Des 
Moines,  LA  50309.  Contract  irregular 
Meat,  meat  products,  meat  byproducts, 
and  articles  distributed  by  meat 
packinghouses,  as  described  in  Sections 
A  and  C  of  Appendix  I  to  the  report  in 
Descriptions  in  Motor  Carrier 
Certificates,  61 MCC 209  and  768 
(except  hides  and  commodities  in  bulk, 
fi'om  Dakota  City  and  Crete,  NE  and 
Spencer,  Denison  and  Iowa  Falls,  LA  to 
points  in  TX.  Supporting  shipper(s): 
Handy  Packing  Company.  Inc.,  P.O.  Box 
2420,  San  Angelo,  TX  76902. 

MC  153413  (Sub-5-lTA),  filed  January 

5. 1981.  Applicant:  ROBERT  E. 
GUNSALLUS,  d.b.a.  R.  E.  Gunsallus  & 
Son,  906  Chase  Street,  Osage,  LA  50461. 
Representative:  Ronald  R.  Adams,  600 
Hubbell  Building,  Des  Moines,  LA  50309. 
Fertilizer  (except  in  tank  vehicles)  and 
feed  and  feed  ingredients  (except  in 
tank  vehicles),  (1)  between  the  facilities 
of  Man-an-so  at  or  near  Fremont,  NE, 
and  Nevada,  Oskaloosa,  and  Plainfield, 
lA,  on  the  one  hand,  and  points  in  LA,  IL, 
and  MN,  on  the  other;  and  (2)  fix>m  Ft. 
Worth,  TX,  Florence,  CO,  and  Waterloo 
and  Chicago,  IL,  to  points  in  lA,  IL,  MN, 
and  Fremont,  NE,  under  continuing 
contractjs)  with  Man-an-so  of  Nevada, 
LA.  Supporting  shipper:  Man-an-so,  603 
Iim  Avenue,  Nevada,  lA  50201. 

MC  153416  (Sub-5-lTA),  filed  January 

5, 1981.  Applicant:  ACCORD  SERVICES, 
INC.,  9414  Lewis,  Kansas  City,  MO 
64138.  Representative:  Frank  W.  Taylor, 
Jr.,  1221  Baltimore  Ave.,  Ste.  600,  Kansas 
City,  MO  64105.  Contract  Irregiilar 
General  commodities,  except  household 
goods  as  defined  by  the  Commission 
and  Classes  A  and  B  explosives, 
between  Johnson  and  Wyandotte 
Counties,  KS  and  Jackson,  Clay  and 
Platte  Counties,  MO,  on  the  one  hand, 
and,  on  the  other,  points  in  the  U.S. 


Supporting  shipper:  Metro  Park 
Warehouses,  Inc.,  301  Sooth  Fifth  Street, 
Kansas  City,  KS  66110. 

MC  5853  (Sub-5-lTA),  filed  January  7, 
1981.  Applicant:  NATIONWIDE 
MOVING  &  STORAGE  CORP.,  2980 
DeSoto,  P.O.  Box  7577,  Monroe,  LA 
71203.  Representative  Joseph  E.  Rebman, 
314  North  Broadway,  13th  Floor,  SL 
L  >uis,  MO  63102.  Used  household  goods 
and  personal  effects,  between  Caldwell 
E.  Carroll,  Franklin,  Madison, 

Morehouse,  Richland,  W.  Carroll,  Winn. 
Tensas  and  Ouachita  Parishes  in  LA 
and  Adams,  Amite,  Claiborne,  Franklin, 
Jefferson  and  Wilkinson  Coimties  in  MS, 
restricted  to  the  transportation  of 
shipments  having  a  prior  or  subsequent 
movement  in  containers,  beyond  the 
points  authorized,  and  further  restricted 
to  the  performance  of  pick-up  and 
delivery  service  in  connection  with 
packing,  crating  and  containerization, 
and  unpacking,  uncrating  and 
decontainerazation  of  such  shipments. 
Supporting  shipper:  U.S.  Army,  Military- 
Traffic  Management  Command,  5611 
Columbia  Pike,  Falls  Church,  VA  22041. 

MC  106398  (Sub-5-54),  filed  January  7, 
1981.  Applicant:  NATIONAL  TRAILER 
CONVOY,  INC.,  705  South  Elgin,  Tulsa. 
OK  74120.  Representative:  Gayle  Gibson 
(same  as  applicant).  Metal  Products, 
between  Fdton  County.  OH,  on  the  one 
hand,  and.  on  the  other,  all  points  in  the 
U.S.  (except  AK  and  HI).  Supporting 
shipper:  Arrow  Tru-Line,  Inc.,  P.O.  Box 
231,  Archbald,  OH  43502. 

MC  106398  (Sub-5-55TA),  filed 
January  7, 1981.  Applicant:  NATIONAL 
TRAILER  CONVOY,  INC.,  705  South 
Elgin,  Tulsa,  OK  74120.  Representative: 
Gayle  Gibson  (same  as  applicant). 
Commodities  used  in  the  manufacture  of 
metal  building  products,  fiom  points  in 
the  U.S.  (except  AK  and  HI)  to  points  in 
the  state  of  CA.  Supporting  shipper: 

H.  H.  Robertson,  Drawer  G,  Stockton, 

CA  95201. 

MC  107727  (Sub-5-lTA),  filed  January 

7, 1981.  Applicant:  ALAMO  EXPRESS, 
INC.,  6013  Rittiman  Plaza,  San  Antonio, 
TX  78218.  Representative:  James  M. 
Doherty,  P.O.  Box  1945,  Austin,  TX 
78767.  Common,  regular.  General 
Commodities  (except  classes  A  and  B 
explosives  and  household  goods  as 
defined  by  the  Commission)  (1)  Between 
Houston,  TX  and  New  Orleans,  LA  as 
follows:  From  Houston,  TX  to  New 
Orleans,  LA  over  IH 10  and  return  over 
the  same  route,  serving  all  intermediate 
points.  (2)  Between  Baton  Rouge,  LA 
and  New  Orleans,  LA  as  follows:  From 
Baton  Rouge,  LA  over  LA  Hwy.  1  to  its 
intersection  with  LA  Hwy.  18,  thence 
over  LA  Hwy.  18  to  its  intersection  with 
U.S.  Hwy.  90,  thence  over  U.S.  Hwy.  90 
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to  New  Orleans,  LA,  and  return  over  the 
same  route,  serving  all  intermediate 
points.  (3)  Between  Lafayette.  LA  and 
New  Orleans,  LA,  as  follows:  From 
Lafayette,  LA  to  New  Orleans,  LA  over 
U.S.  Hwy.  90,  and  return  over  the  same 
route,  serving  all  intermediate  points, 
serving  the  plantsite  of  Ashland 
Chemical  at  United,  LA,  on  U.S.  Hwy. 

83,  as  an  off-route  point  in  connection 
with  such  regular  route  operations. 
Applicant  proposes  to  tack  and  interline, 
and  to  serve  the  commercial  zones  of  all 
involved  mimicipalities.  Supporting 
shippers:  There  are  33  supporting 
shippers. 

MC 119493  (Sub-5-50TA),  filed 
January  7, 1981.  Applicant:  MONKEM 
COMPANY.  INC.,  P.O.  Box  1196,  Joplin. 
MO  64801.  Representative:  Thomas  D. 
Boone,  Traffic  Manager,  Monkem 
Company,  Inc.  P.O.  Box  1196,  Joplin,  MO 
64801.  Paints,  stains,  and  varnishes  and 
materials  and  supplies  used  in  the 
manufacture  and  distribution  thereof 
(except  commodities  in  bulk)  Between : 
Carl  Junction,  MO  on  the  one  hand  And: 
points  in  AZ,  AR.  CA,  CO.  lA,  IL,  IN.  KS, 
MN,  NM,  NE,  OIL  OK  and  TX  on  the 
other  hand.  Supporting  shippen  Master 
Made  Paints,  Inc.,  P.O.  Box  568,  Carl 
Junction,  MO  64834. 

MC  119988  (Sub-5-3lTA),  filed 
January  7, 1981.  Applicant:  GREAT 
WESTERN  TRUCKING  CO..  INC.  P.O. 
Box  1384,  Lufkin,  TX  75901. 
Representative:  Kenneth  W.  Haskins, 
P.O.  Box  1384,  Lufkin,  TX  75901.  Such 
commodities  as  are  dealt  in  or  used  by 
manufacturers  and  distributors  of 
plastic  articles  and  paper  articles 
(except  in  bulk),  between  the  facilities 
of  Solo  Cup  Co.  at  or  near  Chicago, 
Urbana,  and  Highland  Parks,  IL; 
Grandview,  MO:  Santa  Paula,  CA;  Ada. 
OK;  and  Baltimore  and  Federalsburg, 
MD.  on  the  one  hand,  and  on  the  other, 
points  in  the  U.S.  (except  AK  and  HI]. 
Supporting  shipper(s]:  Solo  Cup 
Company,  1505  E.  Main  Street,  Urbana, 
Illinois  61801. 

MC  128273  (Sub-5-28TA],  filed 
January  7. 1981.  Applicant: 
MIDWESTERN  DISTRIBUTION.  INC., 
P.O.  Box  189,  Fort  Scott.  KS  66701. 
Representative:  Elden  Corban,  P.O.  Box 
189,  Fort  Scott,  KS  66701.  Salt  and  salt 
products  from  the  plemt  site  of  Cargill, 
Inc.,  at  or  near  Hutchinson,  KS,  to  points 
in  IL,  IN,  MN,  MO,  and  WI.  Supporting 
shipper:  Cargill,  Incorporated, 
Minneapolis,  MN. 

MC  135797  (Sub-5-93TA),  filed 
January  7, 1981.  Applicant:  J.  B.  HUNT 
TRANSPORT.  INC.,  Post  Office  Box  130, 
Lowell,  AR  72745.  Representative:  Paul 
R.  Bergant,  Esquire  (same  as  above]. 
General  commodities  with  the  usual 


exceptions  between  pts.  in  CA,  on  the 
one  hand,  and,  on  the  other  pts.  in  the 
U.S.  (except  AK  and  HI].  Restricted  to 
traffic  originating  at  or  destined  to  the 
facilities  of  California  Cartage 
Company.  Supporting  shipper:  California 
Cartage  Company,  20021  Susana  Road, 
Compton,  CA  90221. 

MC  142364  (Sub-5-lOTA],  filed 
January  7. 1981.  Applicant  KENNETH 
SAGELY  TRUCKING  COMPANY.  Post 
Office  Box  368,  Van  Buren,  AR  72956. 
Representative:  Don  Garrison,  Esq.,  Post 
Office  Box  1065,  Fayetteville,  AR  72701. 
Such  Commodities  as  are  dealt  in  or 
used  by  retail  and  wholesale  discount 
and  variety  stores  and  grocery  stores 
from  pts.  in  CO,  lA,  LA.  NC.  NE,  SC.  VA 
and  WV  to  the  facilities  of  Wal-Mart 
Stores,  Inc.,  located  at  pts.  in  AL.  AR.  IL, 
KS,  KY.  LA.  MS.  MO.  OK.  TN  and  TX. 
Supporting  shipper  Wal-Mart  Stores, 
Inc.,  Post  Office  Box  116,  Bentonville, 

AR  72712. 

MC  144505  (Sub-5-3],  filed  January  7, 
1981.  Applicant  DOYU  LOVE,  d.b.a. 
LOVE  TRUCKING,  Route  1.  Box  438, 
Mabank,  TX  75147.  Representative: 
Thomas  L  Cook,  First  Continented  Bank 
Bldg.,  Suite  301, 5801  Marvin  D.  Love 
Freeway,  Detllas,  TX  75237.  Bar-B-Q 
grills,  accessories,  hickory  chips, 
outdoor  cooking,  equipment,  and 
materials  and  supplies  used  in  the 
manufacturing  of  such  commodities, 
between  the  plantsite  faciUties  of 
Smoker  Products,  Inc.  located  at  or  near 
Mabank,  TX,  on  the  one  hand,  and,  on 
the  other,  points  in  the  U.S.  (except  AK]. 
Supporting  shipper:  Smoker  Products, 
Inc.,  P.O.  Drawer  S,  U.S.  Highway  175E, 
Mabank,  TX  75147. 

MC  144603  (Sub-5-35TA].  filed 
January  7, 1981.  Applicant  F.M.S. 
TRANSPORTATION.  INC.,  2564  Harley 
Drive.  Maryland  Heights,  MO  63043. 
Representative:  Laura  C.  Berry  (seune 
address  as  applicant].  Such 
commodities  dealt  in  by  retail  discount 
department  store  chains  between  MO. 
IL.  IN,  lA  and  KS,  on  the  one  hand,  and, 
on  the  other,  points  in  the  U.S.  (except 
AK  and  HI],  restricted  to  traffic  from  or 
to  the  facilities  of  Venture  Stores,  their 
vendors  and  suppliers.  Supporting 
shipper:  Venture  Stores,  615  Northwest 
Plaza,  St.  Ann.  MO  63074. 

MC  144844  (Sub-5-2TA],  filed  January 

7, 1981.  Applicant:  OZARK 
TRANSPORTATION.  INC.,  P.O.  Box 
203,  Greenville,  MO  63944. 
Representative:  Joseph  Winter,  29  South 
LaSalle  Street,  C^cago,  IL  60603. 
Lumber  or  wood  products,  (a]  fiom 
points  Wayne  County.  MS  and  Sabine 
Parish,  LA,  and  points  in  AR,  to  points 
in  AL.  AR.  CO.  IL.  IN.  lA.  LA.  KS.  KY, 
MO.  MN,  MS.  NE,  OH  OK,  TN,  TX  and 


WI.  and  (b]  from  points  in  MO  to  points 
in  AL,  CO.  LA.  KS.  MN,  MS.  NE.  OH. 

OK  and  TX.  Supporting  shipper(s]: 

There  are  five  supporting  shippers. 

MC  147969  (Sub-5-5TA),  filed  January 

7. 1981.  Apphcanb  JOE  S.  BOWEN,  INC., 
Highway  264  East  P.O.  Box  262, 
Springdale,  AR  72764.  Representative: 
John  C.  Everett  140  E.  Buchanan,  P.O. 

Box  A,  Prairie  Grove,  AR  72753.  Meat, 
meat  products,  meat  by-products  and 
articles  distributed  by  meat  packing 
houses  except  hides  and  commodities  in 
bulk,  from  the  plant  site  and  storage 
facilities  of  the  Rath  Racking  Co.  at 
Columbus  Junction  and  Waterloo,  lA,  to 
points  in  OK  and  TX.  Supporting 
shippeR  The  Rath  Packing  Company, 

P.O.  Box  330,  Waterloo.  lA  50704. 

MC  152260  (Sub-5-2TA),  filed  January 

7. 1981.  Applictint  SAM  TANKSLEY 
TRUCKING.  INC.,  P.O.  Box  1120,  Cape 
Girardeau,  MO  63701.  Representative: 
William  F.  King,  Suite  400,  Overlook 
Bldg.,  6121  Lincolnia  Road,  Alexandria, 
VA  22312.  Contract,  irregular.  Printed 
matter;  and  materials,  equipment  and 
supplies  used  in  the  manufacture  of 
printed  matter,  and  by-products  thereof, 
between  points  in  the  U.S.,  except  AK 
and  HI.  Supporting  shipper  R.  R. 
Donnelley  &  Sons  Company.  2223  South 
Martin  Luther  King  Drive,  Chicago,  IL 
60616. 

MC  153042  (Sub-5-lTA],  filed  January 

7. 1981.  Applicant  PROTOCOL 
TRUCKING  CO.,  P.O.  Box  40098,  2422 
Ridgecrest  Garland,  TX  75040. 
Representative:  Shelly  D.  Smith  (same 
address  as  applicant].  Bale  Feeders, 
Roping  Arenas,  Horse  Pens,  lorS  Gates, 
and  Articles  used  in  agriculture, 
between  Rowlett  TX,  (Dallas  County], 
on  the  one  hand,  and,  on  the  other,  - 
points  in  LA,  OK.  and  TX  (for  shipments 
only  imported  from  Mexico].  Supporting 
shipper  Top  Hand  Steel  Piquets,  5413 
Chiesa  Rd.,  Rowlet  TX  75088. 

MC  153283  (Sub-5-lTA],  filed  January 

7. 1981.  Applicant  REID  WOODWARD 
CO..  3327  West  Hillsboro,  El  Dorado,  AR 
71730.  Representative:  Joe  D. 

WoodwaM,  P.O.  Box  727,  Ma^olia,  AR 
71730.  Pipe  and  pipe  fabricating 
supplies,  between  Union  County,  AR, 
and  all  points  and  places  in  the  U.S. 
Supporting  shipper  Mid-States  Pipe 
.Fabricating,  Inc.,  1130  East  Main,  Q 
Dorado,  AR  71730. 

MC  153284  (Sub-5-lTA),  filed  January 

7, 1981.  Applicant  TEXAS  MOTOR 
LINE,  361  West  lyier  Avenue, 

Longview,  TX  75601.  Representative:  C. 
M.  Bowen  (same  as  applicant].  Welding 
supplies,  tires,  oil  field  equipment, 
engines,  parts,  machinery,  hand-tools, 
work  benches  and  general  commodities, 
between  TX  counties  ofi  Bowie.  Titus, 
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Morris,  Camp,  Upshur,  Franklin, 

Hopkins,  Wood,  Smith,  Rusk,  Panola, 
Gregg,  Harrison,  Marion  and  Cass,  and 
Texarkana,  AR.  Supporting  shippers: 
There  are  eight  supporting  shippers. 

MC 153455  (Sub-5-1),  filed  January  7, 
1981.  Applicant:  AMICK  ROCK,  SAND  & 
GRAVEL,  320  North  Adams,  Papillion, 

NE  68046.  Representative:  Lavem  R. 
Holdeman,  P.O.  Box  81849,  Lincoln,  NE 
68501.  Rock,  sand  and  gravel  in  bulk,  in 
dump  vehicles,  between  pts  in  the  states 
of  NE  and  LA.  Supporting  shippers:  5. 

MC  153456  (Sub-S^lTA),  filed  January 

7. 1981.  Applicant:  FRANK  A.  KOSAR, 
d.b.a.  RITE  WAY  TRUCK  RENTAL,  2606 
Cartwright,  Dallas,  TX  75212. 
Representative:  William  Sheridan,  P.O. 
Drawer  5049,  Irving,  TX  75062.  Heavy 
Machinery,  Self-Propelled,  and/or 
Attachments  and  Parts  Thereof, 
between  Dallas,  TX  on  the  one  hand, 
and,  on  the  other,  points  in  AL.  AR,  AZ, 
CA.  CO,  FL.  GA.  KS,  KY,  LA,  MS,  MO, 
NC,  NM,  OH,  OK,  PA,  TN,  TX  and  VA. 
Supporting  shipper:  Arthur  Equipment 
Co.,  1711  No.  Beltline  Road,  Irving,  TX 
75061. 

The  following  applications  were  filed 
in  Region  6.  Send  protests  to:  Interstate 
Commerce  Commission,  Region  6  Motor 
Carrier  Board,  P.O.  Box  7413,  San 
Francisco,  CA  94120. 

MC  732  (Sub-6-4TA),  filed  Januetry  7, 
1981.  Applicant'  ALBINA  TRANSFER 
CO.,  INC.,  4320  N.  Suttle  Rd.,  Portland, 
OR  97217.  Representative:  Lawrence  V. 
Smart  Jr.,  419  N.W.  23rd  Ave.,  Portland, 
OR  97210.  General  Commodities  (except 
classes  A  and  B  explosives)  in  cargo 
containers,  between  Portland,  OR  and 
Seattle,  WA,  for  270  days.  An 
underlying  ETA  seeks  120  days 
authority.  Supporting  shipper:  General 
Steamship  Corporation,  Ltd.,  421  S.W. 

6th  Ave.,  Portland,  OR  97204. 

MC  148407  (Sub-6-lTA),  filed  January 

5. 1981.  Applicant  CHEMICAL 
DISTRIBUTORS,  2262  N.W.  Nicholai  St., 
Portland,  OR  97210.  Representative:  Jim 
Pitzer,  15  S.  Grady  Way,  Suite  321, 
Renton,  WA  98055.  Contract  Carrier, 
irregular  routes:  Gypsum,  Limestone  and 
Dolomite,  between  points  in  WA,  OR,  ED 
and  MT,  for  270  days.  Carrier  has 
applied  for  underlying  120  day  ETA. 
Supporting  shipper:  Greenacres  Gypsum 
and  Lime  Co.,  Inc.,  17900  Euclid. 
Spokane,  WA  99207. 

MC  144756  (Sub-6-lTA),  filed 
November  6, 1980.  Applicant 
DEDICATED  TRUCKING  CORP., 
Hamilton  and  Rush  Roads,  P.O.  Box 
1383,  Chehalis,  WA  98532. 
Representative:  Henry  C.  Winters,  525 
Evergreen  Building,  Renton,  WA  98055. 
Contract  Carrier,  Irregular  routes:  Such 


commodities  as  are  dealt  in  by 
wholesale  and  retail  grocery  stores  and 
food  business  houses,  and  starch,  except 
commodities  in  bulk,  between  points  in 
AZ,  CA.  m,  MT,  OR,  UT  and  WA.  under 
continuing  contract(s)  with  Centeimial 
Mills,  Division  of  Univar,  for  270  days. 
Supporting  shipper:  Centennial  Mills, 
Division  of  Univar,  1464  N.W.  Front 
Avenue,  P.O.  Box  3773,  Portland,  OR 
97208. 

MC  134484  (Sub-6-2TA),  filed  January 

8, 1981.  Applicant:  EDWARDS  BROS., 
INC.,  P.O.  Box  1684,  Idaho  Falls,  ID 
83401.  Representative:  Timothy  R. 

Stivers,  P.O.  Box  162,  Boise,  ID  83701. 
Contract  Carrier,  Irregular  routes:  Beer, 
wine  and  related  advertising  matter  in 
mixed  loads  with  beer  and  wine,  from 
points  in  CA,  OR,  and  WA  to  our 
facilities  at  or  near  Idaho  Falls  and 
Salmon,  ID,  for  270  days.  Supporting 
shippers:  B  &  F  Distributing,  P.O.  Box 
2396,  Idaho  Falls,  ED  83401;  Boneville 
Distributing,  P.O.  Box  456,  Idaho  Falls, 

ID  83401. 

MC  145102  (Sub-6-12TA).  filed 
January  2, 1981.  Applicant: 

FREYMILLER  TRUCKING.  INC.,  1400  S. 
Union  Ave.,  Bakersfield,  Ca  93307. 
Representative:  Wayne  W.  Wilson.  150 
E.  Gilman  St.,  Madison,  tWI  53703. 

Frozen  foods  from  points  in  ID  to  points  ' 
in  TX,  for  270  days.  An  underlying  ETA 
seeks  120  days  authority.  Supporting 
shipper  Blue  Bonnet  Meat  Company, 

Inc.,  402  Dawson  St.,  San  Antonio,  TX 
78202. 

MC  153134  (Sub-6-lTA).  filed 
December  29, 1980.  Applicant:  HI 
COUNTRY  CARRIERS,  INC.,  4061  South 
Broadway,  Englewood,  CO  80110. 
Representative:  Charles  J.  Kimball,  350 
Capitol  Life  Center,  1600  Sherman 
Street,  Denver,  CO  80203.  Fiberglass 
reinforcements,  fi'om  points  in  Anderson 
County,  SC,  Madison,  County,  TN, 
Randall  County,  TX,  Huntingdon 
Coimty,  PA  and  Licking  County,  OH  to 
points  in  CA  for  270  days.  Supporting 
shipper  THALCO,  Division  of  United 
Merchants  and  Manufacturers,  Inc.,  6431 
Flotilla,  Street,  Los  Angeles,  CA  90040. 

MC  153134  (Sub-6-2TA),  filed  January 

8, 1981.  Applicant:  HI  COUNTRY 
CARRIERS.  INC.,  4061  S.  Broadway. 
Englewood,  CO  80110.  Representative: 
Charles  J.  Kimball,  350  Capitol  Life 
Center,  1600  Sherman  St.,  Denver,  CO 
80203.  Transformers,  electrical  and 
switching  equipment,  lamps  and  display 
materials,  from  the  facilities  of 
Westinghouse  Electric  Corporation,  at  or 
near  Jefferson  City,  MO;  Athens,  GA; 
and  Washington,  PA  to  points  in  AZ, 

CA,  ID,  MT,  NV,  ND,  OR,  SD,  UT.  and 
WA  for  270  days.  Supporting  shipper 


Westinghouse  Electric  Corporation,  290 
Leger  Road,  Huntingdon,  PA,  15642. 

MC  153481  (Sub-6-lTA),  filed  January 

7. 1981.  Applicant:  J  &  I  TRUCKING, 

4736 18th  N.E.,  No.  A-2,  Seattle,  WA 
98105.  Representative:  Jim  Pitzer,  15  S. 
Grady  Way,  Suite  321,  Renton,  WA 
98055.  Contract  Carrier,  Irregular  routes: 
(1)  Lumber  or  Wood  Products  and  (2) 
Commodities  as  may  be  dealt  in  or  used 
by  Construction  Supply  Companies,  / 
between  points  in  U.S.  as  contract 
carrier  for  270  days.  Supporting 
shippers:  Tyee  Lbr.  and  Mfg.  Co.,  Inc., 

765  S.  Myrtle  St.,  Seattle,  WA  98108; 
Unresco  Construction  Materials,  Inc., 
P.O.B.  80414,  Seattle,  WA  98108. 

MC  144865  (Sub-6-lTA),  filed  January' 

6. 1981.  Applicant:  JASCO  TRUCKING, 
INC.,  202  94th  St.,  N.W.,  Albuquerque, 
NM  87103.  Representative:  Jolm  W. 

Peery  (same  as  applicant).  Contract, 
Irre^ar  routes:  Coal  from  Chimney 
Rock  Mine,  Archuleta  County;  CO.  to 
Paul's  Spin*,  Cochise  County,  AZ  for  270 
days.  An  underlying  ETA  seeks  120  days 
authority.  Supporting  shipper:  Perma 
Resources  Corporation,  6911  S.  Yosemite 
St.,  Ste.  105,  Englewood,  CO  80112. 

MC  153264  (Sub-6-lTA),  filed  January 

1. 1981.  Applicant:  JERRY  AND  GAYLE 
TRUCKING.  INC.,  P.O.  Box  1016,  Yuma. 
AZ  85364.  Representative:  Richard  J. 
Herbert,  934  West  McDowell  Rd., 
Phoenix,  AZ  85007.  Contract  Carrier, 
Irregular,  Beverages  in  cans,  bottles  and 
kegs  finm  Los  Angeles,  CA  commercial 
zone  to  Yuma,  AZ  under  continuing 
contract  with  Sun  Valley  Beverage 
Company,  Inc.,  Yuma,  AZ,  for  270  days. 
Supporting  shippen  Sun  Valley  Beverage 
Company,  Inc.,  536  E.  20th  St.,  Yiuna,  AZ 
85364. 

MC  146561  (Sub-6-2TA),  filed  January 

7. 1981.  Applicant:  LM.T.,  INC.,  15005 
Faulkner  Rd.,  Santa  Paula,  CA  93060. 
Representative:  William  J.  Monheim, 
P.O.  Box  1756,  Whittier.  CA  90609. 
Foodstuffs,  fi'om  Prosser,  WA^  to  points 
in  CA,  for  270  days.  An  underlying  ETA 
seeks  120  days  authority.  Supporting 
shipper:  Seneca  Foods  Corportation,  Lee 
Road,  P.O.  Box  71,  Prosser,  WA  99350. 

MC  125650  (Sub-6-2TA),  filed  January 

6. 1981.  Applicant:  MOUNTAIN 
PACIFIC  TRUCKING  CORPORATION. 
3605  Hwy.  10  W.  Rt.  11,  Missoula,  MT 
59801.  Representative:  Michael  D. 
Duppenthaler,  211  S.  Washington  St., 
Seattle,  WA  98104.  Flour  and  grain 
products,  from  Billings  and  Great  Falls, 
MT  to  points  in  CA,  ID,  NV,  OR  UT  and 
WA,  for  270  days.  An  underlying  ETA 
seeks  120  days  authority.  Supporting 
shippers:  ConAgra,  Inc.,  P.O.  Box  2548, 
Great  Falls,  MT  59403;  Peavey  Co.,  730 
Second  Ave.  S.,  Minneapolis,  MN  55402. 
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MC  147012  (Sub-&-4TA),  Hied  January 

5. 1981.  Applicant:  T.B.T.,  Inc.,  P.O.  Box 
8472,  Stockton,  CA.  95208. 
Representative;  Mark  J.  Hannon.  1884 
West  Willow  Street,  Stockton,  CA  95203. 
Contact  Carrier;  Irregular  routes:  (1) 
Prefabricated  sheet  metal  ducting,  in 
various  shapes  and  sizes,  &om  Stockton. 
CA  to  various  points  in  UT.  for  the 
account  of  United  Sheet  Metal,  Division 
United  McGill  Corporation;  for  270  days. 
An  luiderlying  ETA  seeks  90  day 
authority.  Supporting  shipper:  United 
Sheet  Metal,  Division  United  McGill 
Corporation,  1747  East  Charter  Way. 
Stockton,  CA. 

MC  152598  (Sub-6-lTA),  filed  January 

8. 1981.  Applicant:  RICHARD  L. 
BURKEY,  d.b.a.  TIMBERWOLF 
TRANSPORTATION,  441  Missouri, 
Casper.  Wyoming  82601.  Representative: 
Richard  L.  Burkey  (same  as  applicant). 
Contract  Carrier,  Irregular  routes;  (1) 
Dry  chemicals  in  packages  from  Dallas. 
TX  and  Denver,  CO  to  points  in  WY, 

OK,  and  LA  and  (2)  Aluminum-Citrate, 
in  liquid  bulk,  &om  Garland,  TX  to 
points  in  WY,  and  MT.  for  the  account 
of  nORCO,  INC.  for  270  days.  An 
underlying  ETA  seeks  120  days 
authority.  Supporting  shipper:  Tiorco, 
Inc.,  1375  Peimsylvania  St.,  Denver.  Co. 
80203. 

MC  110325  (Sub-6-51TA).  filed 
December  29, 1980.  Applicant: 
TRANSCON  LINES,  P.O.  Box  92220.  Los 
Angeles,  CA  90009.  Representative: 
Wentworth  E.  Griffin,  Midland  Bldg.. 
1221  Baltimore  Ave.,  Kansas  City,  MO 
64105.  Common  carrier;  regular  routes, 
general  commodities,  (except  household 
goods  as  defined  by  the  Commission 
and  Classes  A  and  B  explosives),  (1) 
between  Oklahoma  City,  OK  and  Las 
Cruces,  NM,  fi-om  Oklahoma  City  over 
Interstate  Hwy  40  to  junction  U.S.  Hwy 
54,  then  over  U.S.  Hwy  54  to  junction 
U.S.  Hwy  70,  then  over  U.S.  Hwy  70  to 
Las  Cruces,  and  retiun  over  the  same 
route,  (2)  between  Wichita,  KS  and 
Tucumcari,  NM,  fi'om  Wichita  over  U.S. 
Hwy  54  to  Tucumcari,  and  return  over 
the  same  route,  as  an  alternate  route, 
serving  no  intermediate  points,  with 
service  at  Tucumcari,  NM  for  purposes 
of  joinder  in  route  (1)  above,  for  270 
days. 

Supporting  shipper:  There  are  no 
supporting  shippers.  Applicant’s 
statement  of  economies  may  be 
reviewed  at  the  Regional  Office  listed. 

Note. — ^Applicant  proposes  to  tack  the 
authority  sought  with  its  authority  in  MC- 
110325  and  subs  thereto,  and  proposes  to 
interline  with  other  motor  carriers. 

MC  146577  (Sub-VI-2TA).  filed 
January  8, 1981.  Applicant:  UNITED 


HAULING  CORPORATION.  3r(rand 
Railroad,  Caldwell,  ID  83605. 
Representative:  David  E.  Wishney,  P.O. 
Box  837,  Boise,  ID  83701.  Contract 
carrier,  irregular  routes;  lumber,  lumber 
mill  products  and  particleboard,  fi’om 
points  in  OR  to  points  in  ID,  under 
continuing  contact(s)  with  Kuzman 
Forest  Products,  Inc.  for  270  days. 
Supporting  shipper:  Kuzman  Forest 
Products,  Inc.,  1220  S.W.  Morrison, 
Portland,  OR  97205. 

MC  26396  (Sub-6-56TA),  filed  January 

5. 1981.  Applicant:  THE  WAGGONERS 
TRUCKING,  P.O.  Box  31357,  Billings, 

MT  59107.  Representative:  Bradford  E. 
Kistler,  P.O.  Box  82028,  Lincoln,  NE 
68501.  Steel  wire  rope,  from  Kenosha, 

WI  to  Casper,  WY,  for  270  days. 
Supporting  shipper.  Macwhyte  Wire 
Rope  Co.,  2906  14th  Ave.,  Kenosha,  Wl 
53141. 

MC  53482  (Sub-6-lTA),  filed  January 

7. 1981.  Applicant:  GENE  WAGNER, 

1254  W.  9th  St.,  Escondido,  CA  92025. 
Representative:  Earl  N.  Miles,  3704 
Candlewood  Dr..  Bakersfield,  CA  93306. 
Tile,  facing  or  flooring,  from  Polk 
County,  FL  to  points  in  Los  Angeles, 
Orange,  San  Diego,  Santa  Barbara  and 
Ventura  Counties.  CA  for  270  days. 
Supporting  shippers:  Morena  Tile 
Supply,  Inc.,  696  Rancheros  Dr.,  San 
Marcos,  CA  92069  and  Tileco 
Distributors,  Inc.,  721 S.  Miller  St.,  Santa 
Maria,  CA  93454. 

MC  147770  (Sub-6-lTA),  filed  January 

5. 1981.  Applicant  WEST  AMERICAN 
TRANSPORT,  INC.,  1260  West  North 
Temple,  Salt  Lake  City,  UT  84116. 
Representative:  Mark  K.  Boyle.  10 
Broadway  Bldg.,  Suite  400,  Salt  Lake 
City,  UT  84101.  Primary  metal  products: 
including  galvanized  products; 
fabricated  metal  products:  machinery 
and  supplies,  between  points  in  the  U.S.. 
for  270  days.  An  imderlying  ETA  seeks 
120  days  authority.  Supporting  shipper: 
Envirotech  Corporation,  3000  Sand  Hill 
Road,  Menlo  Park,  CA  94025. 

MC  145999  (Sub-6-8TA),  filed  January 

7. 1981.  Applicant:  WESTERN 
DRYWALL  TRANSPORT,  INC.,  d.b.a. 
WESTERN  DIRECT  TRANSPORT,  2001 
Broadway,  Vallejo,  CA  94590. 
Representative:  Norman  A.  Sorensen 
(same  address  as  applicant).  Lime,  in 
bags,  from  the  lant  site  of  The  Flintkote 
Company  at  or  near  Henderson,  NV  to 
points  in  Orange  and  Los  Angeles 
Coimties,  CA,  for  270  days.  Supporting 
shipper:  The  Flintkote  Co..  5500  So. 
Alameda  St,  Vernon,  CA  90058. 

MC  146215  (Sub-6-2TA),  filed  January 

5. 1981.  Applicant:  WOLFE  TRUCKING. 
INC.,  1333  E.  7th  St.,  Los  Angeles,  CA 
90021.  Representative:  Milton  W.  Flack, 


8383  Wilshire  Blvd.,  Suite  900,  Beverly 
Hills,  CA  90211.  Contract  carrier; 
Irregular  routes:  General  commodities 
(except  those  of  unusual  value,  classes 
A  and  B  explosives,  household  goods  as 
defined  by  the  Commission, 
commodities  in  bulk,  and  those  requiring 
special  equipment)  fix)m  points  in  CT, 

ME,  MA,  NH,  NJ.  NY.  PA,  RI  and  VT,  to 
points  in  AZ.  CA,  NV  and  UT.  for  the 
account(s)  of  United  Freight  Forwarders, 
Inc.,  for  270  days.  Supporting  shipper. 
United  Freight  Forwarders,  Inc.,  P.O. 

Box  389,  Holyoke.  MA  01041. 

MC  42487  (Sub-&-44TA).  filed  October 
27. 1980.  Applicant  CONSOLIDATED 
FREIGHTWAYS  CORPORATION  OF 
DELAWARE,  175  Linfield  Dr.,  Menlo 
Park,  CA  94025.  Representative:  V.  R. 
Oldenbiirg,  P.O.  Box  3062,  Portland,  OR 
97208.  Common  carrier,  regular  routes: 
General  commodities,  (except 
household  goods  as  defined  by  the 
Commission,  and  Classes  A  and  B 
explosives),  (1)  Between  Memphis,  TN 
and  Baton  Rouge,  LA,  serving  the 
intermediate  points  of  Cleveland, 
Vicksburg  and  Natchez,  MS,  and  serving 
the  junction  U.S.  Hwy  61  and  U.S.  Hwy 
62  and  the  junction  U.S.  Hwy  82  and  MS 
Hwy  5,  for  purpose  of  joinder  only:  From 
Memphis  over  U.S.  Hwy  61  to  Baton 
Rouge,  and  return  over  the  same  route. 
(2)  Between  Memphis,  TN  and  Laplace. 
LA,  serving  the  intermediate  points  of 
Batesville,  Grenada,  Winona,  Canton, 
Jackson.  Crystal  Springs,  Hazlehurst. 
Brookhaven  and  McComb,  MS  and 
Hammond,  LA:  From  Memphis  over  U.S. 
Hwy  51  to  LaPlace,  and  return  over  the 
same  route.  (3)  Between  Corinth,  MS 
and  New  Orleans,  LA.  serving  the 
intermediate  points  of  Booneville, 
Baldwyn,  Tupelo,  Columbus,  Meridian, 
Laurel,  Hattiesburg  and  Poplarville,  MS 
and  serving  Shannon  and  Brooksville, 
MS  for  purpose  of  joinder  only:  From 
Corinth  over  U.S.  Hwy  45  to  Meridian, 
then  over  U.S.  Hwy  11  to  New  Orleans, 
and  return  over  the  same  route.  (4) 
Between  Shannon,  MS  and  Brooksville, 
MS,  and  serving  the  intermediate  point 
of  West  Point,  MS,  and  serving  the 
termini  of  Shannon  and  Brooksville,  MS 
for  piurpose  of  joinder  only  and  the 
junction  Alt.  Hwy  45  and  U.S.  Hwy  82 
for  piupose  of  joinder  only:  Fron 
Shannon  over  Alt  U.S.  Hwy  45  to 
Brooksville,  and  return  over  the  same 
route,  (5)  Between  Memphis,  TN  and 
Tuscumbia,  AL,  serving  the  intermediate 
points  of  Corinth,  Burnsville  and  luka, 
MS:  From  Memphis  over  U.S.  Hwy  72  to 
Tusciimbia,  and  return  over  the  same 
route.  (6)  Between  Clarksdale,  MS  and 
Birmin^am,  AL,  serving  the 
intermediate  points  of  Batesville, 
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Oxford,  Pontotoc  and  Tupelo,  MS  and 
Hamilton,  AL,  and  serving  the  junction 
U.S.  Hwy  82  and  MS  Hwy  6  for  purpose 
of  joinder  only:  From  Clarksdale  over 
MS  Hwy  6  to  Tupelo,  then  over  U.S. 

Hwy  78  to  Birmingham,  and  return  over 
the  same  route.  (7)  Between  Greenville, 
MS  and  Birmingham,  AL,  serving  the 
intermediate  points  of  Greenwood, 
Winona,  Staricville  and  Columbus,  MS 
and  serving  the  junction  U.S.  Hwy  61 
and  U.S.  Hwy  82  and  the  junction  Alt. 
Hwy  45  and  U.S.  Hwy  82  for  purpose  of 
joinder  only:  From  Greenville  over  U.S. 
Hwy  82  to  Tuscaloosa,  AL,  then  over 
U.S.  Hwy  11  to  Birmingham,  and  return 
over  the  same  route.  (8)  Between 
Vicksburg,  MS  and  Birmingham,  AL, 
serving  the  intermediate  points  of 
Clinton,  Jackson,  Pearl,  Brandon, 

Newton  and  Meridian,  MS,  and  York 
and  Livingston,  AL:  From  Vicksburg 
over  U.S.  Hwy  80  to  Meridian,  then  over 
U.S.  Hwy  11  to  Birmingham,  and  return 
over  the  same  route.  (9)  Between 
Memphis,  TN  and  Tupelo,  MS,  serving 
the  intermediate  point  of  Holly  Springs, 
MS:  From  Memphis  over  U.S.  Hwy  78  to 
Tupelo,  and  return  over  the  same  route. 
(10)  Between  Jackson,  MS  and 
Hattiesburg,  MS,  serving  no 
intermediate  points:  From  Jackson  over 
U.S.  Hwy  49  to  Hattiesburg,  and  return 
over  the  same  route.  (11)  Between 
Natchez,  MS  and  Hattiesburg,  MS, 
serving  the  intermediate  point  of 
McComb,  MS:  From  Natchez  over  U.S. 
Hwy  84  to  junction  U.S.  Hwy  98,  then 
over  U.S.  Hwy  98  to  Hattiesburg,  and 
return  over  the  same  route.  (12)  Between 
Hattiesburg,  MS  and  Mobile,  AL,  serving 
no  intermediate  points:  From 
Hattiesburg  over  U.S.  Hwy  98  to  Mobile, 
and  return  over  the  same  route.  (13) 
Between  Meridian,  MS  and  Mobile,  AL, 
serving  the  intermediate  points  of 
Shubuta  and  Waynesboro,  MS:  From 
Meridian,  over  U.S.  Hwy  45  to  Mobile, 
and  return  over  the  same  route,  for  270 
days.  Service  is  authorized  at  the  off- 
route  points  of  Ackerman,  Amory,  Bude, 
Kosciusko,  Louisville,  New  Albany, 
Philadelphia,  Ripley  and  Taylorsville, 
MS,  Sulligent,  Al.  and  Moscow  and 
Grand  Junction,  TN,  in  connection  with 
routes  (1)  through  (13)  described  above. 
Authority  will  be  tacked,  and  interlined. 
Supporting  shipper(s):  There  are  fifty- 
two  supporting  shippers.  Their 
statements  may  be  examined  at  the 
Regional  OfHce  listed. 

Agatha  L.  Mergenovich, 

Secretary. 

[FR  Doc.  81-1838  Filed  1-19-81: 845  am] 

BILLING  CODE  7035-01-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Museum  Panel  (Museum  Purchase 
Plan);  Meeting 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 

L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Museum 
Panel  (Museum  Purchase  Plan)  to  the 
National  Council  on  the  Arts  will  be 
held  February  10, 1981,  from  9:00  ajn.- 
5:30  p.m.  in  room  1422  of  the  Columbia 
Plaza  Office  Complex,  2401 E  Street, 
Washington,  D.C. 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13, 1980,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)  (4),  (6)  and  9(b)  of 
section  552b  of  Tide  5,  Unit^  States 
Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Mr. 
John  H.  Clark,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington. 
D.C.  20506,  or  call  (202)  634-6070. 

John  H.  Clark. 

Director,  Office  of  Couacil  and  Pmtel 
Operations,  National  Endowment  for  the  Arts. 
January  14. 1981. 

pni  Doc  81-3013  Filed  1-19-81;  8i45  am) 

BILLING  CODE  7S37-01-U 


Office  for  Partnership  Panel  (State 
Programs  Section);  Meeting 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  notice  is  hereby  given  that  a 
meeting  of  the  Office  for  Partnership 
Panel  (State  Programs  Section)  to  the 
National  Council  on  the  Arts  will  be 
held  on  February  4-5, 1981  from  8:30 
a.m.  to  5:00  p.m.  and  February  6, 1981 
from  8:30  a.m.  to  4:00  p.m.  in  the  first 
floor  conference  room  of  the  Shoreham 
Building,  806  15th  Street  NW., 
Washington,  D.C. 

This  meeting  will  be  open  to  the 
public  on  a  space  available  basis.  The 
topic  for  discussion  will  be  guidelines, 
review  of  regional  applications,  and 
Dance  Touring  Program  Presentations. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Mr. 


John  H.  Clark,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
D.C.  20506,  or  call  (202)  634-6070. 

John  H.  Claric, 

Office  of  Council  and  Panel  Operations, 
National  Endowment  for  the  Arts. 

January  14. 1981. 

|FR  Doc.  81-2014  Filed  1-19-81;  845  am] 

BILLING  CODE  7S37-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  STN  50-488,  50-489,  and  50- 
490] 

Duke  Power  Co.  (Perkins  Nuclear 
Station,  Units  1, 2,  and  3);  Oral 
Argument 

Notice  is  hereby  given  that,  in 
accordance  with  the  Appeal  Board’s 
order  of  January  13, 1981,  oral  argument 
on  the  appeal  of  intervenors  Mary 
Apperson  Davis  and  the  Yadkin  River 
Committee  from  the  February  22, 1980 
partial  initial  decision  of  the  Licensing 
Board  in  this  construction  permit 
proceeding  will  be  heard  at  10:00  a.m.  on 
Wednesday,  February  18, 1981  in  the 
NRC  Public  Hearing  Room,  Fifth  Floor, 
.East-West  Towers  Building,  4350  East- 
West  Highway,  Bethesda,  Maryland. 

Dated:  January  14, 1981. 

For  the  Appeal  Board. 

C.  Jean  Bishop, 

Secretary  to  the  Appeal  Board. 

(FR  Doc.  81-2065  Filed  1-19-81;  845  am] 

BILUNG  CODE  7590-81-M 


[Docket  No.  50-142  OL  (Proposed  Renewal 
of  Facility  License)] 

The  Regents  of  the  University  of 
California  (UCLA  Research  Reactor); 
Order  (Scheduling  a  Prehearing 
Conference) 

January  12, 1981. 

In  a  conference  call  on  December  12, 

1980,  it  was  determined  that  February  4 
and  5, 1981,  were  the  first  dates 
convenient  to  the  parties  and  the  Board 
for  a  prehearing  conference.  The 
purpose  of  the  conference  is  to  consider 
those  contentions  which  are  still  in 
dispute. 

The  prehearing  conference  will  begin 
at  9:30  a.m.  (local  time)  on  February  4, 

1981,  in  the  New  Yorker  Room  in  the  Los 
Angeles  Hilton,  930  Wilshire  Boulevard, 
Los  Angeles,  California.  Assuming  that 
the  conference  will  not  be  concluded  in 
one  day,  it  will  be  continued  on 
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February  5  in  the  Patio  Room  in  the 
Hilton. 

The  public  is  invited  to  attend.  No 
limited  appearance  statements  will  be 
accepted  at  the  prehearing  conference. 

A  time  for  limited  appearance 
statements  will  be  scheduled  at  a  later 
date. 

It  is  so  ordered. 

For  the  Atomic  Safety  and  Licensing  Board. 
Elizabeth  S.  Bowers, 

Administrative  Judge. 

IFR  Doc.  81-2066  FUed  1-10-81: 8:45  am] 

BILLING  CODE  7S90-«1-M 


Advisory  Panel  for  the 
Decontamination  of  Three  Mile  Island, 
Unit  2;  Meetings 

Notice  is  hereby  given  pursuant  to  the 
Federal  Advisory  Committee  Act  that 
the  Advisory  Panel  for  the 
Decontamination  of  Three  Mile  Island, 
Unit  2,  will  hold  three  meetings  during 
the  month  of  February.  The  meetings 
will  be  open  for  public  observation. 

The  meetings  will  be  on  February  4, 
February  11,  and  February  19  from  7:00 
p.m.  to  10:30  p.m.  in  The  Forum  of  the 
Education  Building,  Commonwealth  and 
Walnut  Streets,  Harrisburg, 
Pennsylvania. 

Since  these  will  be  working  meetings 
to  develop  Advisory  Panel  advice  to  the 
Commission,  there  are  no  specific 
meeting  agenda. 

Further  information  on  the  meetings 
may  be  obtained  from  Dr.  William 
Travers,  Three  Mile  Island  Program 
Office,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  D.C.  20555, 
telephone  301-492-7811. 

Dated:  January  14, 1981. 

John  C.  Hoyle, 

Advisory  Committee  Management  Officer. 

(FR  Doc.  81-2068  Filed  1-10-81, 8>45  am] 

BILUNO  CODE  7$90-01-M 


Advisory  Committee  on  Reactor 
Safeguards;  Subcommittee  on  Reactor 
Radiological  Effects;  Meeting 

The  ACRS  Subcommittee  on  the 
Reactor  Radiological  Effects  will  hold  a 
meeting  at  1:00  p.m.  on  February  5, 1981 
in  Room  1167, 1717  H  Street,  NW, 
Washington,  D.C.  to  review  and 
comment  on  the  NRC  Staffs  paper  to  the 
NRC  Commissioners  on  the  current 
status  of  thinking  and  research  related 
to  iodine  releases  and  accident  source 
terms. 

In  accordance  with  the  procedures 
outlined  in  the  Federal  Register  on 
October  7, 1980  (45  FR  66535),  oral  or 


written  statements  may  be  presented  by 
members  of  the  public,  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  when  a  transcript  is  being 
kept,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  Staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  Designated  Federal  Employee  as  far 
in  advance  as  practicable  so  that 
appropriate  arrangements  can  be  made 
to  allow  the  necessary  time  during  the 
meeting  for  such  statements. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  subject  meeting  shall 
be  as  follows: 

Thursday,  February  5, 1961 
1:00 p.m.  until  7:00 p.m. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  will  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  Staff, 
their  consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman’s  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
Mr.  Garry  G.  Young  (telephone  202/634- 
1414)  between  8:15  a.m.  and  5K)0  p.m., 
EST.  The  cognizant  Designated  Federal 
Employee  for  this  meeting  is  Mr.  John  C. 
McKinley. 

Dated:  January  15, 1981. 

John  C.  Hoyle, 

Advisory  Committee  Management  Officer. 

(FR  Doc.  81-2087  FUed  1-19-81: 8:45  am] 

BILUNG  CODE  7590-01-H 


SECURITiES  AND  EXCHANGE 
COMMISSION 

[Release  No.  11554;  (811-1511] 

Hamilton  High  Yield  Fund,  Inc., 
(Formerly  Hamilton  Bond  Fund,  Inc.); 
Filing  of  Application  Pursuant  to 
Section  8(f)  of  the  investment 
Company  Act  of  1940  for  an  Order  of 
the  Commission  Declaring  That 
Applicant  Has  Ceased  to  be  an 
Investment  Company 

January  14, 1981. 

Notice  is  hereby  given  that  Hamilton 
High  Yield  Fund,  Inc.  (formerly 


Hamilton  Bond  Fund,  Inc.) 

(“Applicant"),  3800  South  Yosemite 
Street,  Denver,  (Colorado  80237, 
registered  under  the  Investment 
Company  Act  of  1940  (“Act")  as  an 
open-end,  diversified,  management 
investment  company,  filed  an 
application  on  November  28, 1980, 
pursuant  to  Section  8(f)  of  the  AcL  for 
an  order  of  the  Commission  declaring 
that  Applicant  has  ceased  to  be  an 
investment  company  as  that  term  is 
defined  in  the  Act  All  interested 
persons  are  referred  to  the  application 
on  file  with  the  Commission  for  a 
statement  of  the  representations 
contained  therein,  which  are 
summarized  below. 

Applicant  was  organized  under  the 
laws  of  the  State  of  Delaware  on  May  1, 
1967,  as  International  Income  Fund,  Inc., 
and  registered  with  the  Commission 
under  that  name  on  July  10, 1967. 
Applicant  effected  numerous  name 
changes  after  registering  with  the 
Commission,  including  &e  name  change 
from  Hamilton  Bond  Fund,  Inc.,  to 
Hamilton  High  Yield  Fund,  Inc.,  on 
February  3, 1978.  An  application  for  a 
limited  exemption  from  the  provisions  of 
Sections  10(a),  15(a),  15(c),  ^b),  30(d], 
and  32(a)  of  the  Act  was  filed  with  Ae 
Commission  on  behalf  of  Applicant  by 
its  investment  adviser,  Hamilton 
Management  Corporation,  presently 
called  Oppenheimeir  Asset  Management 
Corporation  (“Oppenheimer”),  which 
the  Commission  granted  by  order  dated 
September  1, 1967  (Investment  Company 
Act  Release  No.  5074).  Hamilton  Futura 
Fund,  Inc.  (former  name  used  by 
Applicant)  filed  a  registration  statement 
(File  No.  2-33588)  under  the  Securities 
Act  of  1933  (“1933  Act")  to  make  a 
pubhc  offering  of  shares  of  its  capital 
stock  on  June  20, 1969.  This  registration 
statement  did  not  become  effective,  and 
on  May  3, 1972,  the  Commission  issued 
an  order  allowing  withdrawal  of  such 
registration  statement  pursuant  to  Rule 
477  under  the  1933  Act.  Subsequently,  on 
November  22, 1972,  a  registration 
statement  under  the  1933  Act  was  filed 
by  American  Future  Fund,  Inc.  (File  No. 
2-46411),  another  of  Applicant’s  former 
names.  According  to  the  application, 
this  registration  statement  was  never 
declared  effective.  'Thus,  the  application 
represents  that  Applicant  has  not  made 
a  public  offering  of  its  securities. 

Applicant  states  that  its  sole 
shareholder,  Oppenheimer,  has  been 
reimbursed  for  its  initial  investment,  and 
that  Applicant’s  shares  which  it  held, 
representing  the  total  number  of 
Applicant’s  outstanding  capital  stock, 
have  been  retired  with  the  exception  of 
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one  share  of  $1.00  par  value  stock  which 
Oppenheimer  still  holds.  Applicant 
further  states  that  it  presently  has  no 
assets;  that  it  has  no  outstanding  debts 
or  other  liabilities;  that  it  is  not  a  party 
to  any  litigation  or  administrative 
proceeding;  and  that  it  has  not,  for  any 
reason,  transferred  any  of  its  assets  to  a 
separate  trust,  the  beneficiaries  of  which 
were  or  are  securityholders  of 
Applicant.  Applicant  also  states  that  it 
is  not  now  engaged,  and  does  not 
propose  to  engage,  in  any  business 
activities  other  than  those  necessary  for 
the  winding-up  of  its  affairs.  Finally, 
Applicant  states  that  it  has  filed  a 
Certificate  of  Dissolution  with  the 
Secretary  of  State  of  the  State  of 
Delaware,  and  that  such  filing 
terminates  Applicant’s  existence  under 
Delaware  state  law. 

Section  8(f)  of  the  Act  provides,  in 
pertinent  part,  that  whenever  the 
Commission,  on  its  own  motion  or  upon 
application,  finds  that  a  registered 
investment  company  has  ceased  to  be 
an  investment  company,  it  shall  so 
declare  by  order,  and  upon  the 
efiectiveness  of  such  order  the 
registration  of  such  company  shall  cease 
to  be  in  effect. 

Notice  is  further  given  that  any 
interested  person  may,  not  later  than 
February  16, 1981,  at  5:30  p.m.,  submit  to 
the  Commission  in  writing  a  request  for 
a  hearing  on  the  application 
accompanied  by  a  statement  as  to  the 
nature  of  his  interest,  the  reasons  for 
such  request,  and  the  issues,  if  any,  of 
fact  or  law  proposed  to  be  controverted, 
or  he  may  request  that  he  be  notified  if 
the  Conunission  shall  order  a  hearing 
thereon.  Any  such  communication 
should  be  addressed:  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549.  A  copy  of  such 
request  shall  be  served  personally  or  by 
mail  upon  Applicant  at  the  address 
stated  above.  Proof  of  such  service  (by 
afiidavit  or,  in  case  of  an  attomey-at- 
law,  by  certificate]  shall  be  filed 
contemporaneously  with  the  request.  As 
provided  by  Rule  0-5  of  the  Rules  and 
Regulations  promulgated  under  the  Act, 
an  order  disposing  of  the  application 
herein  will  be  issued  as  of  course 
following  said  date  unless  the 
Commission  thereafter  orders  a  hearing 
upon  request  or  upon  the  Commission’s 
own  motion.  Persons  who  request  a 
hearing  or  advice  as  to  whether  a 
hearing  is  ordered,  will  receive  any 
notices  and  orders  issued  in  this  matter, 
including  the  date  of  the  hearing  (if 
ordered)  and  any  postponements 
thereof. 


For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

George  A.  Fitzsimmons, 

Secretary. 

pPR  Doc.  Sl-aoos  Filed  l-lfr-81;  S.45  am] 

BILUNQ  CODE  SOIS-ei-H 


[Release  No.  11548;  (812-4779)1 

McDonald  Money  Market  Fund,  fnc., 
Filing  of  Application  for  an  Order 
Pursuant  to  Section  6(c)  of  the  Act 
Exempting  Applicant  From  the 
Provisions  of  Section  2(a)(4)  of  the  Act 
and  Rules  2a-4  and  22c-1  Thereunder 

January  13, 1981. 

Notice  is  hereby  given  that  McDonald 
Money  Market  Fund,  Inc.  (“Applicant”), 
2100  Central  National  Bank  Building, 
Cleveland,  Ohio  44114,  an  open-end, 
diversified  management  investment 
company  registered  imder  the 
Investment  Company  Act  of  1940 
(“Act”),  filed  an  application  on 
December  5, 1980,  requesting  an  order  of 
the  Commission,  pursuant  to  Section 
6(c)  of  the  Act,  exempting  Applicant 
fi-om  the  provisions  of  Section  2(a](41) 
and  Rules  2a-4  and  22c-l  thereunder  to 
the  extent  necessary  to  permit  Applicant 
to  compute  its  net  asset  value  per  share 
using  the  amortized  cost  method  of 
valuation.  All  interested  persons  are 
referred  to  the  application  on  file  with 
the  Commission  for  a  statement  of  the 
representations  confined  therein,  which 
are  summarised  below. 

Applicant  states  that  it  is  a  "money 
market”  fimd  designed  as  an  investment 
vehicle  for  investors  who  desire  to  place 
assets  in  money  market  investments 
where  the  primary  considerations  are 
safety,  liquidity  and,  to  the  extent 
consistent  with  these  objectives,  a  high 
income  return.  According  to  the 
application.  Applicant’s  portfolio  may 
be  invested  in  a  variety  of  short-term 
money  market  instruments  consisting  of 
marketable  securities  issued  by  the 
United  States  government  or  its 
agencies  or  instrumentalities; 
certificates  of  deposit;  bankers’ 
acceptances;  repurchase  agreements; 
and  high  grade  commercial  paper. 
Applicant  further  states  that  all  its 
investments  will  consist  of  obligations 
maturing  wihtin  one  year  from  l^e  date 
of  acquisition,  and  the  average  maturity 
of  all  its  investments  will  be  120  days  or 
less  on  a  dollar-weighted  basis. 

As  here  pertinent.  Section  2(a)  (41)  of 
the  Act  defines  value  to  mean:  (1)  with 
respect  to  securities  for  which  market 
quotations  are  readily  available,  the 
market  value  of  such  securities,  and  (2) 
with  respect  to  other  securities  and 
assets,  fair  value  as  determined  in  good 


faith  by  the  board  of  directors.  Rule  22c- 
1  adopted  under  the  Act  provides,  in 
part,  that  no  registered  investment 
company  or  principal  underwriter 
therefor  issuing  any  redeemable  security 
shall  sell,  redeem  or  repurchase  any 
such  security  except  at  a  price  based  on 
the  current  net  asset  value  of  such 
security  which  is  next  computed  after 
receipt  of  a  tender  of  such  seciuity  for 
redemption  or  of  an  order  to  purchase  or 
to  sell  such  security.  Rule  2a-4  adopted 
under  the  Act  provides,  as  here  relevant, 
that  the  “current  net  asset  value”  of  a 
redeemable  security  issued  by  a 
registered  investment  company  used  in 
computing  its  price  for  the  purposes  df 
distribution  and  redemption  shall  be  an 
amount  which  reflects  calculations 
made  substantially  in  accordance  with 
the  provisions  of  Aat  rule,  with 
estimates  used  where  necessary  or 
appropriate.  Rule  2a-4  further  states 
that  portfolio  securities  with  respect  to 
which  market  quotations  are  readily 
available  shall  be  valued  at  current 
market  value,  and  that  other  securities 
and  assets  shall  be  valued  at  fair  value 
as  determined  in  good  faith  by  the  board 
of  directors  of  the  registered  company. 
Prior  to  the  filing  of  ^e  application, 
Commission  expressed  its  view  that, 
among  other  things:  (1)  Rule  2a-4  under 
the  Act  requires  that  portfolio 
instruments  of  “money  mariiet”  funds  be 
valued  with  reference  to  market  factors, 
and  (2)  it  would  be  inconsistent, 
generally,  with  the  provisions  of  Rule 
2a--4  for  a  “money  market”  fund  to  value 
its  portfolio  instruments  on  an  amortized 
cost  basis  (Investment  Company  Act 
Release  No.  9786,  May  31, 1977). 

Applicant  states  that  experience 
indicates  that  two  qualifies  are  helpful 
in  order  to  attract  investment:  (1) 
stability  of  principal  and  (2)  steady  flow 
of  investment  income.  Applicant  asserts 
that  by  utilizing  high  quality  money 
market  instruments  of  short  maturities 
combined  with  a  stable  net  asset  value, 
it  would  be  possible  to  provide  these 
features  to  investors.  Applicant 
represents  that  its  board  of  directors  has 
determined  in  good  faith  that  in  light  of 
the  characteristics  of  Applicant,  the 
amortized  cost  method  of  valuing 
portfolio  securities  is  appropriate  and 
preferable  for  y^pplicEuit  and  reflects  fair 
value  of  such  securities.  According  to 
the  application,  experience  has  shown 
that  given  the  nature  of  Applicant’s 
policies  and  operations,  there  will  be  a 
relatively  negligible  discrepancy 
between  prices  obtained  by  market 
value  methods  and  amortized  cost 
valuation,  accordingly.  Applicant 
requests  exemptions  from  Section 
2(a)(41)  of  the  Act  and  Rules  2a-4  and 
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22c-l  thereunder  to  the  extent  necessary 
to  permit  Applicant  to  value  its  portfolio 
by  means  of  the  amortized  cost  method 
of  valuation. 

Section  6(c]  of  the  Act  provides,  in 
pertinent  part,  that  the  Commission,  by 
order  upon  application,  may 
conditionally  or  unconditionally  exempt 
any  person,  security  or  transaction,  or 
any  class  or  classes  of  persons, 
securities  or  transactions,  from  any 
provision  under  the  Act  or  any  rule  or 
regulation  thereunder,  if  and  to  the 
extent  that  such  exemption  is  necessary 
or  appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act. 

Applicant  expressly  consents  to  the 
imposition  of  the  following  conditions  in 
any  order  granting  the  relief  it  requests: 

1.  In  supervising  Applicant’s 
operations  and  delegating  special 
responsibilities  involving  portfolio 
management  to  Applicant’s  investment 
adviser.  Applicant's  board  of  directors 
undertakes — as  a  particular 
responsibility  within  the  overall  duty  of 
care  owed  to  its  shareholders — to 
establish  procedures  reasonably 
designed,  taking  into  account  current 
market  conditions  and  Applicant’s 
investment  objectives,  to  stabilize 
Applicant’s  net  asset  value  per  share,  as 
computed  for  the  piupose  of 
distribution,  redemption  and  repurchase 
at  $1.00  per  share. 

2.  Included  within  the  procedures  to 
be  adopted  by  Applicant’s  board  of 
directors  shall  be  the  following: 

(a)  Review  by  the  board  of  Sectors, 
as  it  dems  appropriate  and  at  such 
intervals  as  are  reasonable  in  light  of 
current  market  conditions,  to  determine 
the  extent  of  deviation,  if  any,  of  the  net 
asset  value  per  share  as  determined  by 
using  available  market  quotations  from 
Applicant’s  $1.00  amortized  cost  price 
per  share,  and  maintenance  of  records 
of  such  review.* 

(b)  In  the  event  such  deviation  from 
the  $1.00  amortized  cost  price  per  share 
exceeds  M  of  1%,  the  board  of  directors 
will  promptly  consider  what  action,  if 
any,  should  be  initiated. 


'To  fulfill  this  condition,  Applicant  will  use 
actual  quotations  or  estimates  of  market  value 
reflecting  current  market  conditions  selected  by  its 
board  of  directors  in  the  exercise  of  its  discretion  to 
be  appropriate  indicators  of  value.  The  quotations 
or  estimates  utilized  may  include,  inter  alia,  (1) 
quotations  or  estimates  of  market  value  for 
individual  portfolio  instruments  or  (2)  values 
obtained  fiom  yield  data  relating  to  classes  of 
money  market  instruments  furnished  by  reputable 
sources. 


(c)  Where  the  board  of  directors 
believes  the  extent  of  any  deviation 
from  Applicant’s  $1.00  amortized  cost 
price  per  share  may  result  in  material 
dilution  or  other  ui^air  results  to 
investors  or  existing  shareholders,  it 
shall  take  such  action  as  it  deems 
appropriate  to  eliminate  or  to  reduce  to 
the  extent  reasonably  practicable  such 
dilution  or  unfair  results,  which  action 
may  include:  redemption  of  shares  in 
kind;  the  sale  of  portfolio  securities  prior 
to  maturity  to  realize  capital  gains  or 
losses,  or  to  shorten  Applicant’s  average 
portfolio  maturity;  withholding 
dividends;  or  utilizing  a  net  asset  value 
per  share  as  determined  by  using 
available  market  quotations. 

3.  Applicant  will  maintain  a  dollar- 
weighted  average  portfolio  maturity 
appropriate  to  its  objective  of 
maintaining  a  stable  net  asset  value  per 
share;  provided,  however,  that 
Applicant  will  not  (a)  purchase  any 
instrument  with  a  remaining  maturity  at 
the  date  of  acquisition  of  greater  than 
one  year,  or  (b)  maintain  a  dollar- 
weighted  average  portfolio  maturity  in 
excess  of  120  days.  In  fulfilling  this 
condition,  if  the  disposition  of  a 
portfolio  instrument  results  in  a  doUar- 
weighted  average  portfolio  maturity  in 
excess  of  120  days,  the  Applicant  will 
invest  its  available  cash  in  such  a 
manner  as  to  reduce  its  dollar-weighted 
average  portfolio  maturity  to  120  days  or 
less  as  soon  as  reasonably  practicable. 

4.  Applicant  will  record,  maintain  and 
preserve  permanently  in  an  easily 
accessible  place  a  written  copy  of  the 
procedures  (and  any  modifications 
thereto)  described  in  condition  1  above, 
and  Applicant  will  record,  main  ain  and 
preserve  for  a  period  of  not  less  dian  six 
years  (the  first  two  years  in  the  easily 
accessible  place)  a  written  record  of  the 
board  of  directors’  considerations  and 
actions  taken  in  connection  with  the 
discharge  of  its  responsibilities,  as  set 
forth  above,  to  be  included  in  the 
minutes  of  the  board  of  directors’ 
meetings.  The  documents  preserved 
pursuant  to  this  condition  shall  be 
subject  to  inspection  by  the  Commission 
in  accordance  with  Section  31(b)  of  the 
Act  as  though  such  documents  were 
records  required  to  be  maintained 
pursuant  to  rules  adopted  under  Section 
31(a)  of  the  Act. 

5.  Applicant  will  limit  its  portfolio 
investments,  including  repuitdiase 
agreements  if  any,  to  those  United 
States  dollar-denominated  instruments 
which  the  board  of  directors  determines 
present  minimal  credit  risks,  and  which 
are  of  high  quality  as  determined  by  any 
major  rating  service  or,  in  the  case  of 


any  instrument  that  is  not  rated,  of 
comparable  quality  as  determined  by 
the  board  of  directors. 

6.  Applicant  will  include  in  each 
quarterly  report,  as  an  attachment  to 
Form  N-lQ,  a  statement  as  to  whether 
any  action  pursuant  to  condition  2(c) 
was  taken  during  the  preceding  fiscal 
quarter,  and,  if  any  action  was  taken, 
will  describe  the  nature  and 
circumstances  of  such  action. 

Notice  is  further  given  that  any 
interested  person  may,  not  later  than 
February  6, 1981,  at  5:30  p.m.,  submit  to 
the  Commission  in  writing  a  request  for 
a  hearing  on  the  application 
accompanied  by  a  statement  as  to  the 
nature  of  his  interest,  the  reason  for 
such  request,  and  the  issues,  if  any,  of 
fact  or  law  proposed  to  be  controverted, 
or  he  may  request  that  he  be  notified  if 
the  Commission  shall  order  a  hearing 
thereon.  Any  such  communication 
should  be  addressed:  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  D.C  20549.  A  copy  of  such 
request  shall  be  served  personally  or  by 
mail  upon  Aplicant  at  the  address  stated 
above.  Proof  of  such  service  (by 
affidavit  or,  in  the  case  of  an  attorney- 
at-law,  by  certificate)  shall  be  filed 
contemporaneously  with  the  request.  As 
provided  by  Rule  0-5  of  the  Rules  and 
Regulations  promulgated  under  the  Act, 
an  order  disposing  of  the  application 
will  be  issued  as  of  course  following 
said  date  unless  the  Commission 
thereafter  orders  a  hearing  upon  request 
or  upon  the  Commission’s  own  motion. 
Persons  who  request  a  hearing,  or 
advice  as  to  whether  a  hearing  is 
ordered,  will  receive  any  notices  and 
orders  issued  in  this  matter,  including 
the  date  of  the  hearing  (if  ordered)  and 
any  postponements  thereof. 

For  the  Commission,  by  the  Division  of 
Investment  Management  pursuant  to 
delegated  authority. 

George  A.  Fitzsimmons, 

Secretary. 

(FR  Doc.  81-2009  Filed  1-19-81;  8:45  am) 

BAUNG  CODE  8010-01-11 


[Release  No.  17433;  (SR-PSE-80-22)] 

Pacific  Stock  Exchange;  Order 
Approving  Proposed  Rule  Change 

January  9, 1981. 

On  November  17, 1980,  the  Pacific 
Stock  Exchange,  Incorporated  (”PSE"), 
301  Pine  Street  San  Francisco,  CA 
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94104,  filed  with  the  Commission, 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78(8)(b)(l)  (“Act")  and  Rule  19b-4 
thereunder,  copies  of  a  proposed  rule 
change  which  modify  the  I%E’s  four 
existing  XYZ  agreement  fo''ins  designed 
for  use  between  an  applicant  for  PSE 
membership  and  the  applicant’s 
financial  backer.*  The  modifications 
would  permit  the  use  of  XYZ 
agreements  for  financing  equity  floor 
memberships,  as  well  as  for  financing 
options  floor  memberships.*  Further, 
under  the  terms  of  the  XYZ  forms,  the 
period  of  time  that  the  PSE  could  extend 
deadlines  for  the  orderly  closing  of  an 
applicant’s  business  or  its  transfer  fi:om 
an  applicant  to  a  backer  would  be 
increased  fi“om  30  to  60  days.  The  PSE’s 
present  requirement  that  all  agreements 
between  an  applicant  and  a  backer  must 
be  approved  by  the  PSE  would  be 
rescinded. 

Notice  of  the  proposed  rule  change 
together  with  the  terms  of  substance  of 
the  proposed  rule  change  was  given  by 
publication  of  a  Commission  Release 
(Securities  Exchange  Act  Release  No. 
17349,  December  1, 1980)  and  by 
publication  in  the  Federal  Register  (45 
FR  80624,  December  5, 1980).  No 
comments  were  received  with  respect  to 
the  proposed  rule  filing. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange  and,  in  particular,  the 
requirements  of  section  6  and  the  rules 
and  regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
above-mentioned  proposed  rule  change 
be,  and  it  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority. 

George  A.  Fitzsimmons, 

Secretary. 

[FR  Ooc.  81-2012  Filed  l-lS-81;  8:45  am) 

BILUNQ  CODE 


‘The  four  XYZ  agreements,  while  containing  the 
same  general  language,  have  variations  depending 
on  whether  an  applicant  or  a  backer  is  a  sole 
proprietorship  or  a  member  organization. 

’  Presently,  XYZ  forms  are  available  only  for 
Hnancing  options  floor  memberships,  but  under  the 
proposed  rule  change  they  would  also  be  available 
for  financing  equity  floor  memberships.  This  would 
be  achieved  by  deleting  from  each  of  the  XYZ  forms 
certain  language  that  has  always  been  interpreted 
by  the  PSE  as  barring  the  use  of  the  forms  for  equity 
floor  memberships. 


[Release  No.  11549;  (812-4330)] 

Twentieth  Century  Investors,  Inc.  and 
Investors  Research  Corporation; 
Appiication  for  a  Conditionai  Order 
Pursuant  to  Section  6(c)  of  the  Act 
Exempting  Certain  Transactions  and 
Ciasses  of  Transactions  from  the 
Provisions  of  Section  17(eH1)  of  the 
Act 

January  13, 1981. 

Notice  is  hereby  given  that  ’Twentieth 
Century  Investors,  Inc.  (“Twentieth 
Century"),  registered  under  the 
Investment  Company  Act  of  1940 
(“Act”)  as  an  open-end,  diversified 
management  investment  company,  and 
Investors  Research  Corporation, 
(“Research”)  (collectively  with 
Twenieth  Century,  “Applicants”),  605 
West  47th  Street,  Kansas  City,  MO 
64112,  an  investment  adviser  registered 
under  the  Investment  Advisers  Act  of 
1940,  filed  an  application  on  July  3, 1978, 
with  amendments  on  April  23, 

November  5,  and  December  26, 1979, 
and  March  24,  June  6,  and  December 
1980,  for  a  con^tional  order  of  the 
Commission  pursuant  to  Section  6(c]  of 
the  Act,  exempting  certain  past 
transactions  and  proposed  classes  of 
transactions  from  the  provisions  of 
Section  17(e)(1)  of  the  Act,  All  interested 
persons  are  referred  to  the  application 
on  file  with  the  Commission  for  a 
statement  of  the  representations 
contained  therein,  which  are 
summarized  below. 

Twentieth  Century  is  a  series 
company  with  two  series  of  shares,  one 
seeking  capital  appreciation  and  the 
other  current  cash  distributions. 

Research  is  investment  adviser  to 
Twentietli  Century.  Applicants  state 
that  in  1973  Research  developed 
computer  programs  that  enable  it  to 
analyze  the  revenues  and  earnings  over 
the  past  twenty  quarters  of  over  6,000 
publicly  held  companies,  and  that 
classify  the  companies  according  to 
their  earnings  and  revenue 
characteristics.  According  to  the 
application,  the  computer  programs 
develop  information  which  is  applied  to 
certain  ideas,  theories,  concepts  and 
techniques  of  stock  selection  developed 
by  Research  in  conjunction  with  Richard 
H.  Driehaus  (“Driehaus”),  currently  an 
employee  of  Jessup  &  Lamont,  Inc.,  a 
registered  broker-dealer.  Applicants 
argue  that  the  information  developed 
through  the  use  of  the  computer 
programs  is  extremely  valuable  in 
managing  Twentieth  Century’s  tv/o 
portfolios  and  that  those  programs  have 
enabled  Twentieth  Century  to  enhance 
substantially  its  investment 
performance. 

According  to  Administrative 
Proceeding  File  No.  3-4669  (incorporated 


by  reference  in  the  application),  fi'on 
August,  1973  to  September,  1975 
Research  received  payments  from  two 
broker-dealers  for  use  of  the  computer 
programs  developed  by  Research. 

During  that  period,  a  substantial  portion 
of  Twentieth  Century’s  portfolio 
brokerage  business  was  directed  to 
those  broker-dealers.  In  1975,  the 
Commission  instituted  administrative 
proceedings  (the  “Enforcement 
Proceeding”)  against  the  two  broker- 
dealers,  Research,  Driehaus  and  James 
E.  Stowers,  Research’s  chief  executive 
officer  and  principal  owner,  and 
president,  director  and  portfolio 
manager  of  Twentieth  (Century.  On  May 
1, 1978,  the  Commission  found,  inter 
alia,  that  Research  had  violated  Section 
17(e)(1)  of  the  Act  and,  as  a  result, 
censured  Research  [Investors  Research 
Corporation,  Investment  Company  Act 
Release  No.  10223).  The  Commission 
found  that  the  leasing  arrangement 
created  a  conflict  of  interest,  giving 
Research  an  incentive  to  chum 
Twentieth  Centmy’s  two  portfolios  and 
making  it  less  likely  that  Research 
would  be  aggressive  in  negotiating  with 
broker-dealers  concerning  best  price 
and  execution  of  portfolio  transactions 
on  behalf  of  Twentieth  Century. 

Research  appealed  the  Commission’s 
decision,  and  the  United  States  Circuit 
Court  of  Appeals  for  the  District  of 
Columbia  affirmed  the  Commission’s 
censure  of  Research  [Investors  Research 
Corporation  v.  SEC,  [Current]  Fed.  Sec. 

L.  Rep.  (CCH)  1197,526  (D.C.  Cir.  1980). 

Applicants  state  that,  during  the 
pendency  of  the  Enforcement 
Proceeding,  Research  permitted 
Thomson  &  McKinnon  Securities,  Inc. 
(“Thomson  &  McKinnon”),  to  use  its 
programs.  Thomson  &  McKinnon  paid 
$1,000  per  month  into  an  escrow  account 
for  a  period  of  eight  months  and  then 
ceased  all  payments  when  the 
administrative  law  judge  entered  his 
initial  decision  in  which  he  found  that 
the  prior  similar  arrangements  violated 
Section  17(e)(1)  of  the  Act. 

Applicants  state  that  Research 
currently  directs  almost  all  of  the 
portfolio  brokerage  business  of 
Twentieth  Century  to  Driehaus,  that 
information  fi‘om  the  computer  programs 
is  furnished  to  Driehaus  because  he 
utilizes  the  information  to  give 
investment  advice  to  Research,  and  that 
Research  finds  Driehaus’  advice  useful 
in  managing  Twentieth  Century’s 
portfolios.  Applicants  further  state  that 
Driehaus  utilizes  the  information  in 
recommending  securities  transactions  to 
his  other  customers  and  thereby  enjoys 
for  his  own  use  and  profit  proprietary 
information  which  belongs  to  Research. 
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Applicants  represent  that  Driehaus  is 
willing  to  pay  for  the  information,  but 
that  because  of  the  Commission’s 
decision  in  the  Enforcement  Proceeding, 
Driehaus  is  unable  to  pay,  and  Research 
is  imable  to  accept,  payment  for  the  use 
of  the  programs. 

Section  17[e)(l)  of  the  Act  provides,  in 
part,  that  it  shall  be  unlawful  for  any 
affiliated  person  of  a  registered 
investment  company,  acting  as  agent,  to 
accept  &om  any  source  any 
compensation  for  the  purchase  or  sale  of 
any  property  to  or  for  such  registered 
company,  except  in  the  course  of  such 
person’s  business  as  an  imderwriter  or 
broker. 

Section  6(c)  of  the  Act  provides,  in 
part,  that  the  Commission,  by  order 
upon  application,  may  conditionally  or 
unconditionally  exempt  any  person, 
transaction,  or  any  class  or  classes  of 
persons  or  transactions,  &om  any 
provision  of  the  Act.  if  and  to  the  extent 
that  such  exemption  is  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act. 

Without  admitting  that  past  or 
proposed  payments  violate  any 
provisions  of  the  Act,  Applicants 
request  a  conditional  order  pursuant  to 
Section  6(c)  of  the  Act  exempting  from 
the  provisions  of  Section  17(e)(1)  of  the 
Act,  to  the  extent  necessary,  ffie  future 
receipt  by  Research  of  payments  for  the 
use  of  its  computer  programs  by  brokers 
to  whom  portfolio  brokerage  of 
Twentieth  Century  is  directed. 
Applicants  suggest  several  conditions  to 
such  an  order  that  they  assert  will 
respond  to  the  Commission’s  concerns 
in  ffie  Enforcement  Proceeding. 
Applicants  argue  that  the  following 
conditions  would  fulfill  the  prophylactic 
purpose  of  Section  17(e)(1)  of  the  Act 
and  would  make  the  grcmting  of  the 
application  by  the  Conunission 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act: 

(1)  The  aggregate  of  all  payments  to 
Research  from  participating  brokers  will 
be  limited  to  an  amount  that  will  not 
exceed  the  out-of-pocket  cost  to 
Research  and  its  affiliates  for  the 
computer  hardware  and  attendant 
system  software  needed  for  the 
operation  of  its  programs.* 

(2)  Research  will  submit  quarterly 
reports  to  the  board  of  directors  of 
Twentieth  Century.  These  reports  will 

‘Applicants  represent  that  such  costs  were  $6,217 
in  the  month  of  July,  1979. 


include:  (a)  the  portfolio  turnover  rate  in 
the  preceding  quarter  for  each  of 
Twentieth  Century’s  two  portfolios,  as 
compared  with  their  respective  rates  for 
the  preceding  three  years  and  an 
identification  and  explanation  of  any 
portfolio  transaction  during  the  quarter 
where  a  security  was  sold  within  sixty 
days  of  its  purchase;  (b)  the  brokerage 
commission  rates  paid  in  the  preceding 
quarter  to  participating  brokers,  together 
with  the  brokers’  rates  charged  other 
customeni  (and  an  annual  letter  from  the 
independent  auditors  of  peirticipating 
brokers  afiirming  that  Twentieth 
Century  had  received  “most  favored 
customer’’  treatment  from  the 
participating  brokers);  (c)  an  evaluation 
of  the  quality  of  execution  provided  by 
the  participating  brokers,  including 
identification  and  explanation  of  any 
portfolio  transaction  where  a 
participating  broker  failed  to  comply 
with  special  instructions,  where  there 
was  an  unauthorized  material  delay  in 
executing  an  order,  where  a  sale  was 
made  at  a  price  less  than  95%  of  the 
price  at  the  time  of  placing  a  sell  order, 
or  where  a  purchase  was  made  at  more 
than  105%  of  the  price  of  the  security  at 
the  time  of  placing  a  buy  order. 

(3)  Twentieth  Century’s  board  of 
directors  will  review  the  quarterly 
reports  and  will  evaluate  Researd’s 
performance  in  dealing  on  behalf  of 
’Twentieth  Century  with  the 
participating  brokers.  After  the  review 
of  each  report,  the  board  will  vote  on 
whether  to  approve  Research’s  actions. 
Approval  by  a  majority  of  Twentieth 
Century’s  full  board  of  directors  and  by 
a  majority  of  its  disinterested  directors 
will  be  required  in  order  that  the  leasing 
arrangements  continue  without 
compensation  for  harm. 

(4)  Research  agrees  to  reimburse 
Twentieth  Century  for  any  harm  to 
Twentieth  Century  that  might  result 
from  the  leasing  arrangements  between 
Research  and  the  participating  brokers 
as  a  result  of  excessive  portfolio 
tiunover,  excessive  brokerage  expenses, 
or  poor  execution  of  portfolio 
transactions.  To  obtain  reimbursement 
for  harm,  a  majority  of  Twentieth 
Century’s  disinterested  directors  must 
request  it.  Research  will  pay,  vnthout 
recourse,  any  such  requested  amoimts 
that  do  not  exceed  amounts  it  received 
from  participating  brokers  during  the 
quarter  or  quarters  for  which 
reimbursement  is  sought.  With  regard  to 
claims  for  reimbursement  in  excess  of 
leasing  payments  received  frt)m 
participating  brokers  in  the  quarter  in 
question.  Research  reserves  the  right  to 
present  a'good  faith  defense  to  a  court 
of  competent  jurisdiction. 


(5)  Research  will  lease  its  computer 
programs  only  to  brokers  that  agree  to 
provide  brokerage  services  to  Twentieth 
Century  at  commission  rates  that  are  (a) 
at  least  as  favorable  as  those  charged 
their  most  favored  customers  on 
transactions  of  similar  magnitudes  to 
those  of  Twentieth  Century  and  (b)  no 
greater  than  usual  and  customary 
brokerage  commission  rates. 

Applicants  also  request  an  order 
pursuant  to  Section  6(c)  of  the  Act 
exempting  bom  the  provisions  of  section 
17(e)(1)  of  the  Act  the  receipt  by 
Research  of  the  payments  (with  interest) 
made  into  escrow  by  Thomson  & 
McKinnon  for  use  of  the  computer 
programs  during  the  pendancy  of  the 
administrative  hearing  in  the 
Enforcement  Proceeding.  Applicants 
represent  that  those  payments  were 
$1,000  per  month  and  that  Research’s 
out-of-pocket  costs  for  computer 
hcirdware  and  system  software  during 
that  period  were  approximately  $6,000 
per  month.  Applicants  further  represent 
that,  during  the  period  covered  by  the 
escrowed  payments,  the  portfolio 
turnover  rates  for  each  of  Twentieth 
Century’s  two  portfolios  were  less,  on 
an  annualized  basis,  than  they  had  been 
in  each  of  the  three  prior  calendar  years. 
Applicants  further  represent  that  the 
brokerage  services  provided  by 
’Thomson  &  McKinnon  during  ffie  period 
of  the  escrowed  payments  were  of 
acceptable  qucdity  and  at  a  reasonable 
price.  Applicants  assert  that  an  order 
pursuant  to  Section  6(c)  of  the  Act 
permitting  Research  to  receive  the 
escrowed  payments  would  be 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  eind  provisions  of 
the  Act. 

Notice  is  further  given  that  any 
interested  person  may.  not  later  than 
February  9, 1981,  at  5:30  p.m.,  submit  to 
the  Commission  in  writing,  a  request  for 
a  hearing  on  the  application 
accompanied  by  a  statement  as  to  the 
nature  of  his  interest,  the  reasons  for 
such  request  and  the  issues,  if  any.  of 
fact  or  law  proposed  to  be  controverted, 
or  he  may  request  that  he  be  notified  if 
the  Commission  shall  order  a  hearing 
thereon.  Any  such  communication 
should  be  addressed:  Secretary. 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549.  A  copy  of  such 
request  shall  be  served  personally  or  by 
mail  upon  Appliccmts  at  the  address 
stated  above.  Proof  of  such  service  (by 
affidavit  or.  in  the  case  of  an  attorney- 
at-law,  by  certificate)  shall  be  filed 
contemporaneously  with  the  request.  As 
provided  by  Rule  0-5  of  the  Rules  and 
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Regulations  promulgated  under  the  Act, 
an  order  disposing  of  the  application 
herein  will  be  issued  as  of  course 
following  said  date  unless  the 
Commission  thereafter  orders  a  hearing 
upon  request  or  upon  the  Commission’s 
own  motion. 

Persons  who  request  a  hearing,  or 
advice  as  to  whether  a  hearing  is 
ordered,  will  receive  any  notices  and 
orders  issued  in  this  matter,  including 
the  date  of  the  hearing  (if  ordered)  and 
any  postponements  thereof. 

By  the  Commission. 

George  A.  Fitzsimmons, 

Secretary, 

[FR  Doc.  81-2010  Filed  I7IS-8I;  8:45  am] 

BILUNC  CODE  8010-01-M 


SELECTIVE  SERVICE  SYSTEM 

Privacy  Act  of  1974;  Notice  of  Systems 
of  Records,  Proposed  Revision  of 
System  of  Records 

agency:  Selective  Service  System. 
action:  Proposed  Revision  of  System  of 
Records. 


summary:  The  Selective  Service  System 
proposes  to  revise  its  system  of  records 
SSS-8  necessitated  by  the  resumption  of 
registration  under  the  Military  Selective 
Service  Act  (50  U.S.C.  App.  453).  The 
system  that  will  be  revised  pertains  to 
suspected  violators  of  the  Military 
Selective  Service  Act. 

COMMENT  date:  Comments  are  due  on 
or  before  February  20, 1981. 

ADDRESS:  Selective  Service  System, 
ATTN:  Records  Manager,  600  E  Street, 
NW.,  Washington,  D.C.  20435. 

FOR  FURTHER  INFORMATION  CONTACT: 

C.  E.  Boston,  Records  Manager, 

Selective  Service  System,  600  E  Street, 
NW.,  Washington,  D.C.  20435.  Phone 
(202)  724-0419. 

SUPPLEMENTARY  INFORMATION:  The 

system  of  records,  SSS-8,  that  will  be 
revised  appears  at  41  FR  53965. 

Bemaid  Rostker, 

Director  of  SeJective  Service. 

January  15, 1981. 

SSS-8  as  revised  is: 

SSS-8 

SYSTEM  name: 

Suspected  Violator  Inventory  System 
(SVIS)— SSS. 

SYSTEM  LOCATION: 

National  Headquarters,  Selective 
Service  System,  600  E  Street,  NW., 
Washington,  D.C.  20435. 


CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

system: 

Alleged  violators  of  the  Military 
Selective  Service  Act  (50  U.S.C.  App. 

451  et  seq.). 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Contains  the  name.  Selective  Service 
Number  (if  any).  Social  Security 
Account  Number  (if  any),  report  of,  and 
disposition  data  of,  alleged  violations  of 
the  Military  Selective  Service  Act. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 

system: 

Section  10(b)(3)  of  the  Miltary 
Selective  Service  Act  (50  U.S.C.  App. 
460(b)(3)). 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Exchange  of  information  with  the 
Department  of  Justice  respecting  alleged 
violations  of  the  Military  Selective 
Service  Act. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

storage: 

The  records  are  maintained  in  file 
folders,  on  tape,  input  forms  and 
computer  printouts. 

RETRIEVABIUTY: 

Indexed  by  Selective  Service  Number, 
Social  Seciuity  Account  Number,  and 
name. 

SAFEGUARDS: 

a.  Records  Eure  available  to  authorized 
SSS  personnel  only. 

b.  Office  is  locked  when  authorized 
personnel  are  not  on  duty. 

c.  Periodic  security  checks. 

RETENTION  AND  DISPOSAL: 

Upon  final  disposition  of  violator 
case. 

The  input  forms  are  destroyed  by 
maceration,  shredding  or  burning 
immediately  after  the  information  has 
been  recorded  in  SVIS. 

Computer  printouts  distributed  to 
National  Headquarters  are  destroyed 
when  they  have  served  their  temporary 
purposes  by  maceration,  shredding  or 
burning. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director  of  Selective  Service,  National 
Headquarters,  Selective  Service  System, 
600  E  Street,  NW.,  Washington,  D.C. 
20435. 

NOTIFICATION  PROCEDURE: 

Same  as  the  above.  It  is  necessary  to 
furnish  the  following  information  in 
order  to  identify  the  individual  whose 
records  are  requested: 


a.  Full  name. 

b.  Date  of  birth. 

c.  Selective  Service  Number  or  Social 
Security  Account  Number. 

d.  Mailing  address  to  which  the  reply 
should  be  mailed. 

RECORD  ACCESS  PROCEDURES: 

An  individual  can  obtain  information 
on  the  procedures  for  gaining  access  to 
and  contesting  records  through:  Director 
of  Selective  Service,  National 
Headquarters,  Selective  Service  System, 
600  E  Street,  NW.,  Washington,  D.C. 

,  20435,  Attn;  Records  Manager. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  the  above. 

RECORD  SOURCE  CATEGORIES: 

Information  concerning  name  of 
alleged  violator  is  recorded  in  file 
folders  by  Records  Manager  and  input 
documents  are  prepared  by  him. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 

[FR  Doc.  81-2047  Filed  l-lft..81;  BAS  am] 

BHJ.INQ  CODE  601S-O1-M 


SMALL  BUSINESS  ADMINISTRATION 

[Ucense  No.  04/04-5092] 

Filing  of  Application  for  Approval  of 
Conflict  of  Interest  Transaction 

Notice  is  hereby  given  that  Vanguard 
Investment  Company,  Inc.,  (VICI),  309 
Pepper  Building,  Fourth  &  Liberty 
Streets,  Winston-Salem,  N.C.  27101  a 
Federal  Licensee  under  the  Small 
Business  Investment  Act  of  1958  Section 
301(d)  as  amended  has  filed  an 
application  with  the  Small  Business 
Administration,  pursuant  to  Section  312 
of  the  Act  and  covered  by 
§  107.1004(b)(1)  of  the  SBA  Rules  and 
Regulations,  governing  Small  Business 
Investment  Companies  (13  CFR 
107,1004(1980))  for  approval  of  the 
Conflict  of  Interest  transaction  falling 
within  the  scope  of  the  above  Sections 
of  the  Act  and  Regulations. 

Subject  to  such  approval  VICI 
proposes  to  invest  ^24,500  in  A  &  B  Fast 
Foods,  Inc.  of  Charlotte,  N.C.  The 
purpose  of  the  small  business  concern  is 
to  operate  a  Burger  King  restaurant  in 
Charlotte,  N.C.  The  principals  are  Mr, 
Lee  D.  Andrews  (49%)  and  Mr.  Matthew 
Beatty  (51%). 

The  proposed  financing  is  brought 
within  the  purview  of  §  107.1004  of  the 
SBA  Regulations  because  Mr.  Andrews 
is  an  officer,  director  and  10  percent 
stockholder  of  the  licensee. 

Notice  is  hereby  given  that  any 
interested  person  may  not  later  than 
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February  2, 1981,  submit  written 
comments  on  the  proposed  investment 
to  the  Associate  Adininistrator  for 
Investment,  Small  Business 
Administration,  1441 L  Street,  NW., 
Washington,  D.C.  20416. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59,011  Small  Business 
Investment  Companies.) 

Dated:  January  12, 1981. 

Michael  K.  Casey, 

Associate  Administrator  for  Investment. 

(FR  Doc.  81-2073  FUed  1-19-81;  8;4S  am) 

BILUNG  CODE  8025-01-M 


DEPARTMENT  OF  STATE 
[Public  Notice  735] 

Certain  Foreign  Passports;  Validity 

New  Zealand  and  Senegal  are  added 
to  the  list  of  countries  which  have 
entered  into  agreements  with  the 
Government  of  the  United  States 
whereby  their  passports  are  recognized 
as  valid  for  the  return  of  the  bearer  to 
the  country  of  the  foreign  issuing 
authority  for  a  period  of  at  least  six 
months  beyond  the  expiration  date 
specified  in  the  passport. 

This  notice  amends  Public  Notice  633 
of  October  19, 1978  (43  FR  48751). 

Dated:  December  18, 1980. 

Diego  C.  Asendo, 

Assistant  Secretary  for  Consular  Affairs. 

|FR  Doc  81-1948  Filed  1-19-81;  8:45  am] 

BiLUNG  CODE  4710-01-M 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Secretary 

Privacy  Act  of  1974;  Revised  System 
of  Records 

agency:  Office  of  the  Secretary. 
Department  of  Treasury. 
action:  Notice  of  Intent  to  Revise 
Privacy  Act  System  of  Records, 
Treasury/OS  00.190,  General 
Allegations  and  Investigative  Records 
System,  as  last  published  at  45  FR  18690, 
March  21, 1980. _ 

SUMMARY:  The  above  referenced  system 
of  records  is  being  revised  as  follows; 

System  number: 

Administratiye  change  due  to 
typographical  error. 

Categories  of  individuals: 

Correct  reference  to  Civil  Service 
Merit  System.  Administrative  change 
due  to  reorganization. 


Authority  for  maintenance  of  the 
system: 

Administrative  update  of  citation. 

Routine  uses  including  categories  of 
users  and  purposes  of  such  uses: 

Amended  to  add  Special  Counsel  to 
the  Merit  Systems  Protection  Board; 

GAO  Fraud  Task  Force,  state  and  local 
licensing  boards;  and  Intelligence 
Oversight  Board,  pursuant  to 
requirements  of  Executive  Order  12036 
relating  to  the  oversight  of  foreign 
intelligence  activities  in  Treasury. 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining  and 
disposing  of  records  in  the  system: 

Amended  to  update  system 
description  to  include  automated 
indexing. 

Safeguards: 

Reworded  for  clarity. 

System  exempt: 

Administrative  change  to  reinstate 
this  data  item  which  was  inadvertently 
omitted  from  the  previous  printing  of  ffie 
system  description. 

The  intended  effect  of  the  action  is  to 
provide  more  efficient  and  accurate 
retrieval  of  information  due  to  the 
growth  of  the  system  files. 

DATES:  Public  comment  on  this  proposed 
revision  must  be  received  not  later  than 
February  20, 1981.  Unless 
nonconcurrence  of  the  report  of  this 
proposed  revision  by  the  Office  of 
Management  and  Budget,  or  unless  this 
Department  publishes  further  notice  of 
change  or  receipt  of  public  comments, 
this  proposed  system  will  become 
effective  on  March  23, 1981. 

ADDRESSES:  Office  of  the  Inspector 
General,  Main  Treasury  Building, 
Washington,  D.C.  20220. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mrs.  Carol  Jolliffe,  Office  of  the 
Inspector  General,  Main  Treasury 
Building,  Washington.  D.C.  20220,  202- 
566-0900. 

Dated:  January  9, 1981. 

Walter  J.  McDonald, 

Assistant  Secretary  (Administration). 

TREASURY/OS  00.190 

SYSTEM  name: 

General  Allegations  and  Investigative 
Records — ^Treasury/OS 

SYSTEM  location: 

Office  of  the  Inspector  General.  Main 
Treasury  Building,  Washington,  D.C. 
20220 


CATEGORIES  OF  INOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

(A)  Current  and  former  employees  of 
the  Department  of  Treasury  and  such 
other  persons  whose  association  with 
current  and  former  employees  relate  to 
the  alleged  violations  of  the 
Department's  rules  of  conduct,  the 
Office  of  Personnel  Management  merit 
system,  or  any  other  criminal  or  civil 
misconduct,  which  affects  the  integrity 
or  facilities  of  the  Department  of 
Treasury.  The  names  of  individuals  and 
the  files  in  their  names  may  be: 

(1)  received  by  referral:  or 

(2)  initiated  at  the  discretion  of  the 
Office  of  the  Inspector  General  in  the 
conduct  of  assigned  duties. 

(B)  Individuals  who  are:  witnesses; 
complainants;  confidential  or  non- 
confidential  informiuits:  suspects; 
defendants:  pcirties  who  haVe  been 
identified  by  the  Office  of  the  Inspector 
General  or  by  other  agencies; 
constituent  units  of  the  Department  of 
Treasury  and  members  of  the  general 
public  in  connection  with  the  authorized 
functions  of  the  Inspector  General 

(C)  Current  and  former  senior 
Treasury  and  bureau  officials  who  are 
the  subject  of  investigations  initiated 
and  conducted  by  the  Office  of  the 
Inspector  General 

CATEGORY  OF  RECORDS  IN  THE  SYSTEM: 

Letters,  memoranda,  and  other 
documents  citing  complaints  of  alleged 
criminal  or  administrative  misconduct 
Investigative  files  which  include:  reports 
of  investigations  to  resolve  allegations 
of  misconduct  or  violations  of  law  with 
related  exhibits,  statements,  affidavits, 
records  or  other  pertinent  documents 
obtained  during  investigations; 
transcripts  and  documentation 
concerning  requests  and  approval  for 
consensual  (telephone  and  consensucd 
non-telephone)  monitoring;  reports  from 
or  to  other  law  enforcement  bodies; 
prior  criminal  or  noncriminal  records  of 
individuals  as  they  relate  to  the 
investigations:  reports  of  actions  taken 
by  management  personnel  regarding 
misconduct  and  reports  of  legal  actions 
resulting  from  violations  of  statutes 
referred  to  the  Depcirtment  of  Justice  for 
prosecution. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Reorganization  Plan  No.  26  of  1950, 
Treasiuy  Department  Order  No.  256, 
dated  July  18, 1978,  Treasiuy 
Department  Order  No.  101-4,  dated 
April  13, 1979,  Treasury  Department 
Order  No.  101-14,  dated  February  20, 
1980,  and  Treasury  Department  Order 
No.  101-15,  dated  February  27, 1980. 
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ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES; 

Routine  disclosure  of  information 
contained  in  this  system  may  be  made 
to  appropriate  officials  of  the  Treasury 
Department  and  the  Department  of 
Justice  in  connection  with  actual  or 
potential  criminal  prosecution  or  civil 
litigation  6ind  to  the  Office  of  the 
General  Counsel  in  connection  with 
requests  for  legal  advice:  Special 
Counsel  to  the  Merit  Systems  Protection 
Board;  GAO  Fraud  Task  Force;  state 
and  local  licensing  boards;  Intelligence 
Oversight  Board,  pursueuit  to 
requirements  of  Executive  Order  12036 
relating  to  the  oversight  of  foreign 
intelligence  activities  in  Treasury;  and 
to  authorized  investigative  offices  of  the 
Treasury  Department  constituent  units. 
Disclosure  may  be  made  during  judicial 
proceedings  and  administrative 
hearings.  Routine  disclosure  may  be 
made  (to  the  extent  provided  by  law  or 
regulation  and  as  necessary]  to  report 
apparent  violations  of  law  to 
appropriate  law  enforcement  agencies. 
Routine  disclosure  may  be  made  to 
authorized  investigative  offices  of  other 
Federal  Agencies  in  connection  with 
security  procedures.  Disclosures  may  be 
made  to  those  offices  and  employees  of 
the  Treasury  Department  who  have  a 
need  for  the  records  such  as  those 
disclosures  required  by  the  Freedom  of 
Information  Act  (5  U.S.C.  522]  as 
amended.  For  additional  routine  uses 
see  Appendix  AA  entitled  "Department 
of  the  Treasury  Appendix  Additimal 
Routine  Uses”. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

storage: 

Paper  records  in  file  jackets  and  word 
processing  discs  maintained  in  locked 
safes. 

retrievabiuty: 

By  name  and  case  number.  Access  to 
the  physical  files  containing  records  is 
by  case  number  obtained  fi'om 
alphabetized  card  indices  and  word 
processing  discs. 

SAFEGUARDS: 

Records  and  word  processing  discs 
are  maintained  in  locked  safes  and  all 
access  doors  are  locked  when  office  is 
vacant.  The  records  are  available  to 
Office  of  the  Inspector  General 
personnel  who  have  an  appropriate 
security  clearance. 


RETENTION  AND  DISPOSAL: 

Investigative  files  are  stored  on-site 
for  3  years  and  indices  to  those  files  are 
stored  on-site  for  5  years.  The  word 
processing  discs  will  be  retained 
indefinitely,  however  they  will  be 
reviewed  on  a  periodic  schedule  and 
will  be  purged  when  the  information  is 
no  longer  required.  Upon  expiration  of 
their  respective  retention  periods,  the 
investigative  files  and  their  indices  are 
transferred  to  the  Federal  Records 
Center  for  retention  and  in  most 
instances  destroyed  by  burning, 
maceration  or  pulping  when  20  years 
old. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Inspector  General,  Main  Treasury 
Building,  Washington,  D.C.  20220. 

NOTIFICATION  PROCEDURE: 

Pursuant  to  5  U.S.C.  552a(j](2]  and 
(k](2],  this  system  of  records  may  not  be 
accessed  for  purposes  of  determining  if 
the  system  contains  a  record  pertaining 
to  a  particular  individual. 

RECORDS  ACCESS  PROCEDURES: 

See  Notification  Procedures  above. 

CONTESTING  RECORD  PROCEDURES: 

See  Notification  Procedures  above. 

RECORDS  SOURCE  CATEGORIES: 

See  Categories  of  Individuals  above. 
This  system  contains  investigatory 
material  whose  sources  need  not  be 
reported. 

SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT. 

As  authorized  by  5  U.S.C.  552a(j](2] 
and  (k](2],  this  system  is  exempt  from 
the  various  provisions  of  the  Privacy  Act 
enumerated  in  31  CFR  1.36. 

[FR  Doa  81-2007  Filed  1-19-81: 8:45  am] 

BILUNG  CODE  4810-2S-M 


VETERANS  ADMINISTRATION 

Education  Benefits;  Policies  and 
Procedures 

AGENCY:  Veterans  Administration. 
ACTION:  Request  for  public  comments. 

SUMMARY:  The  Veterans  Administration 
is  publishing  for  public  comment 
statements  of  procedures  which  have 
been  adopted  by  the  agency  in  order  to 
implement  some  of  the  provisions  of  the 
Veterans’  Rehabilitation  and  Education 
Amendments  of  1980.  These  statements 
will  better  acquaint  veterans,  eligible 
persons,  educational  institutions  and  the 


public  at  large  with  the  way  these 
provisions  will  be  implemented. 
date:  Comments  must  be  received  on  or 
before  February  19, 1981. 

ADDRESS;  Send  written  comments  to: 
Administrator  of  Veterans  Affairs 
(271A],  Veterans  Administration,  810 
Vermont  Avenue,  N.W.,  Washington, 

D.C.  20420. 

Comments  will  be  available  for 
inspection  at  the  above  address  during 
normal  business  hours  until  March  2, 
1981. 

FOR  FURTHER  INFORMATION  CONTACT: 

June  C.  Schaeffer,  Assistant  Director  for 
Policy  and  Program  Administration, 
Education  Service,  Department  of 
Veterans  Benefits,  Veterans 
Administration,  810  Vermont  Avenue, 
NW.,  Washington  DC  20420  (202-389- 
2092]. 

SUPPLEMENTARY  INFORMATION:  This 
publication  contains  DVB  Circular  22- 
80-39  and  Appendix  B  to  that  circular. 
This  circular  and  appendix  implement 
the  provisions  of  the  Veterans’ 
Rehabilitation  and  Education 
Amendments  of  1980,  especially  those 
provisions  dealing  with  flight  training 
and  payment  of  educational  assistance 
allowance  to  veterans  and  eligible 
persons  in  correspondence  training. 

’This  circular  and  appendix  have  been 
distributed  through  the  normal  channels. 
The  Veterans  Administration  is 
implementing  the  procedures  contained 
in  the  circulars.  All  comments  received 
will  be  reviewed  and  used  in  changing 
the  circular  and  appendix,  if  necessary. 
Additional  Conunent  Information 

Interested  persons  are  invited  to 
submit  written  comments,  suggestions  or 
objections  regarding  this  document  to 
the  Administrator  of  Veterans  Affairs 
(271A),  Veterans  Administration,  810 
Vermont  Avenue,  NW.,  Washington, 

D.C.  20420.  All  written  comments 
received  will  be  available  for  public 
inspection  at  the  above  address  only 
between  the  hours  of  8  am  and  4:30  pm 
Monday  through  Friday  (except 
holidays]  until  March  2, 1981.  Any 
person  visiting  Central  Office  for  the 
purpose  of  inspecting  any  such 
comments  will  be  received  by  the 
Central  Office  Veterans  Services  Unit  in 
room  132.  Such  visitors  to  a  VA  field 
station  will  be  informed  that  the  records 
are  available  for  inspection  only  in 
Central  Office  and  furnished  the  address 
and  the  above  room  number. 

Approved:  January  13, 1981. 
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By  direction  of  the  Administrator. 

Rufus  H.  Wilson, 

Deputy  Administrator. 

Educational  Provisions  of  the  Veterans’ 
Rehabilitation  and  Education 
Amendments  of  1980  (PL  96-466) 

[DVB  Circular  22-80-39] 

November  4, 1980. 

1.  General:  H.R.  5288  was  enacted  as 
Pub.  L.  96-486  on  October  17, 1980.  Some 
major  provisions  of  the  law  are  a  10% 
two-part  increase  in  chapters  34  and  35 
educational  assistance,  a  reduction  in 
the  amounts  VA  can  reimburse  for 
correspondence  and  flight  training,  and 
changes  to  chapters  32,  34,  35,  and  36. 
Provisions  of  the  new  law  are  arranged 
by  effective  dates.  Those  provisions  for 
which  more  detailed  instructions  will  be 
issued  later  are  clearly  indicated. 
Changes  in  the  law  concerning 
vocational  rehabilitation  (chapter  31  of 
title  38]  and  veterans’  employment 
provisions  (chapters  41  and  42  of  title 
38)  will  be  covered  in  separate 
publications. 

2.  Provision  Effective  January  1, 1977: 
Title  38  U.S.C.  1602(1)(A)  has  been 
amended  to  allow  participation  in  the 
chapter  32  VEAP  Ftogreun  by  persons 
with  a  prior  periodjs]  of  military  service, 
but  who  are  ineligible  for  chapter  34 
educational  assistance.  Although  entry 
into  active  duty  must  still  be  January  1, 
1977  or  later,  the  amendment  eliminates 
the  requirement  that  it  be  the  “initial” 
entry  into  military  service. 

Example:  A  person  first  entered  into  active 
military  service  on  August  1, 1976  and 
received  a  hardship  discharge  on  December 
8, 1976  (130  days).  He  reenlisted  on  October 
22, 1977  and  is  to  be  discharged  on  October 
21, 1981.  Prior  to  enactment  of  this  law,  he 
would  not  have  been  eligible  for  chapter  34  or 
chapter  32  benefits.  He  ^d  not  meet  the  181 
continuous  days  active  service  requirement 
for  chapter  34.  He  also  did  not  meet  the 
“initiar'  period  of  service  after  January  1, 

1977  for  chapter  32.  However,  this  law 
eliminates  the  “initial”  entry  requirement  and 
he  can  now  participate  in  the  chapter  32 
program. 

3.  Provisions  Effective  October  1. 

1980,  Chapters  34  and  35: 

Note. — Some  portions  of  provisions  listed 
are  effective  on  different  dates.  They  are 
included  here  with  the  major  subjects  for 
clarity.  Differing  effective  dates  are  clearly 
identified. 

a.  Rates.  Chapters  34  and  35  benefit 
rates  have  been  increased  by  5% 
effective  October  1, 1980.  (The 
remainder  of  the  10%  increase  is 
effective  January  1, 1981,  as  discussed  in 
paragraph  6a  of  this  circular.)  The 
charge  against  entitlement  for 
correspondence  training  is  at  the  rate  of 
$327  per  month.  The  charge  against 


entitlement  for  flight  training  is  at  the 
rate  of  $302  per  month.  The  October  1, 
1980,  rates  are  shown  in  paragraph  8  a 
and  b  of  this  circular.  The  following 
sections  of  title  38,  U.S.C.,  have  been 
amended  to  reflect  the  new  rates: 

(1)  Sections  1682  (a),  (b)  and  (c);  emd 
1787(b) — chapter  34  rates. 

(2)  Sections  1732(b}  and  1742(a] — 
chapter  35  rates. 

(3)  Section  1786(a)(2)— 
correspondence  rates. 

(4)  Action  1677(b) — ^flight  rates. 

b.  Tutorial  Assistance.  Amendments 
to  38  U.S.C.  1692(b)  increase  the  tutorial 
assistance  rate  and  disqualify  certain 
family  members  as  tutors. 

(1)  The  rate  of  tutorial  assistance  is 
increased  to  $72  per  month  with  a 
maximum  of  $869.  Payments  for  tutoring 
provided  on  or  after  October  1, 1980, 
will  be  computed  at  the  new  rate  and 
will  be  subject  to  the  new  maximum. 

(2)  Legislation  has  confirmed  VA 
policy  to  prohibit  payment  of  tutorial 
assistance  to  a  veteran  for  tutoring  by 
his  or  her  own  parent,  spouse,  child 
(whether  or  not  married  or  over  18  years 
of  age),  brother,  or  sister. 

c.  SAA  Reimbursement  Title  38  U.S.C. 
1774(b)  is  amended  to  increase  the 
allowance  for  administrative  expenses 
paid  to  State  approving  agencies  by  5%. 
The  new  allowances  range  from  $^  to 
$14,288  base.  The  administrative 
allowances  for  expenses  incurred  on  or 
after  October  1, 1980,  will  be  computed 
on  the  basis  of  the  following  rate  chart: 

Total  salary  cost  Atowranca  for  administrative 

reimbursable  expenses 


$5,000  or  less .  $662. 

Over  $5,000  but  not  exceed-  $1,191. 

ing  $10,000.  « 

Over  $10,000  but  not  ex-  $1,191  lor  the  first  $10,000 
ceedng  $35,000.  plus  $1,103  for  each  addi¬ 

tional  $5,000  or  fraction 
thereof. 

Over  $35,000  but  not  ex-  $7,205. 
ceeding  $40,000. 

Over  $40,000  but  not  ex-  $7,205  for  the  first  $40,000 
ceeding  $75,000.  plus  $953  for  each  addi¬ 

tional  $5,000  or  fraction 
thereof. 

Over  $75,000  but  not  ex-  $14,288. 

$80,000. 

Over  $80,000 .  $14,288  lor  the  first  $80,000 

plus  $833  for  each  addi- 
tional  $5,000  or  fraction 
thereof. 

d.  Education  Loans 
(1)  Title  38  U.S.C.  1798(b)(3)  is 
amended  to  increase  the  maximum 
amount  a  veteran  or  eligible  person  may 
borrow  for  an  education  loan  to  $327 
multiplied  by  the  munber  of  months  of 
remaining  entitlement.  This  change 
applies  to  loans  made  on  or  after 
October  1, 1980.  However,  the  maximum 
loan  amount  for  a  regular  academic  year 
remains  $2,500  with  corresponding 
amounts  for  loans  for  specific 


enrollment  periods  also  remaining  in 
cffcctf 

(2)  Title  38  U.S.C.  1798(c)  is  amended 
to  allow  education  loans  for  flight 
training.  Pending  further  instructions 
regard^  this  provision,  all  applications 
for  loans  based  on  flight  training  will  be 
held. 

e.  Extension  of  Delimiting  Date  Based 
on  Disability 

(1)  Title  38  U.S.C.  1662(a)(1)  and 
1712(b)(2)  are  amended  to  require  that 
an  application  for  an  extension  of 
delimiting  date  baaed  on  disability  be 
made  within  1  year  of  the  following 
dates,  whichever  is  latest: 

(a)  The  delimiting  period  otherwise 
applicable:  or 

(b)  The  termination  of  the  mental  or 
physical  disability;  or 

(c)  The  effective  date  of  this  law. 

(2)  This  amendment  codifies  the 
procedures  now  applied  when 
considering  the  timeliness  of 
applications  for  delimiting  date 
extensions.  The  only  change  to  existing 
procedures  is  that  the  effective  date  of 
the  provision  of  the  law  has  been 
changed  from  November  23. 1978  (1  year 
from  date  of  enactment  of  Pub.  L  95- 
202)  to  October  17, 1981  (1  year  from 
date  of  enactment  of  Pub.  L.  96-466).  No 
review  will  be  conducted  of  claims 
previously  denied  based  on  the  earlier 
date  (November  23. 1978)  unless 
requested  by  the  claimant. 

f.  Clarification  of  Administrator’s 
Authority  to  Disapprove  an  Application 
for  Benefits.  Title  38  U.S.C.  1671  and 
1721  are  amended  to  provide  express 
authority  for  disapproving  applications 
for  educational  benefits  filed  by  a 
veteran  or  eligible  person  if  the 
enrollment  would  be  precluded  under 
any  of  the  provisions  of  chapter  36  of 
title  38,  U.S.C.  This  change  involves  no 
change  in  existing  procedures. 

g.  Elimination  of  Prohibition  Against 
Sales  and  Sales  Management  Courses. 
Specific  reference  concerning  the 
approval  of  sales  and  sales  management 
courses  has  been  deleted  finm  38  U.S.C. 
1673  and  1723.  Approval  of  such  courses 
will  be  treated  the  same  as  any  other 
vocational  course.  Further  instructions 
concerning  this  change  will  be  provided 
by  a  separate  circular. 

h.  Modification  of  50%  Employment 
Reporting  for  Vocational  Programs 

(1)  In  order  to  satisfy  the  50% 
employment  requirement  (38  U.S.C.  1673 
and  1723),  at  least  half  the  persons  who 
completed  a  program  over  the  preceding 
2-year  period  who  are  available  for 
employment,  must  have  been  employed 
in  tile  occupational  category  for  which 
the  program  was  designed  to  provide 
training.  Hie  law  now  also  requires  that 
the  graduate  woric  in  the  training-related 
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occupation  for  an  average  of  10  hours 
per  week  before  he/she  may  be 
considered  employed  in  a  related 
occupation. 

(2)  The  requirement  for  submission  of 
recurring  employment  reports  is  not 
applicable  if: 

(a)  The  institution  offering  the 
program  has  had  35%  or  fewer  of  its 
students  enrolled  under  chapter  34  or  35 
during  the  preceding  2  years;  and 

(b]  The  program  has  met  all 
provisions  of  the  50%  employment 
requirement,  including  the  provision  for 
a  weekly  average  of  10  hours  training- 
related  employment,  for  a  2-year  period 
that  ends  on  or  after  the  enactment  date 
of  Pub.  L.  96-466.  Schools  that  are  not 
currently  collecting  information  on  their 
graduates*  monthly  hours  of 
employment  should  immediately  begin 
to  do  so. 

(3)  The  requirement  for  submission  of 
remirring  employment  reports  may  be 
waived  if  the  Administrator  determines 
the  submission  of  an  employment  report 
causes  an  undue  hardship  on  the 
institution  because  only  a  small 
percentage  of  persons  enrolled  in  the 
institution  are  receiving  chapter  34  or  35 
benefits. 

(4)  Detailed  instructions  concerning 
the  changes  in  50%  employment 
reporting  will  be  provided  by  a  separate 
circular. 

i.  -85-15%  Ration  Computations. 
Confirming  VA  policy,  a  change  to  38 
U.S.C.  1673(d)  eliminates  persons 
receiving  Federal  grants  such  as  BEOG 
(Basic  Educational  Opportunity  Grant] 
and  SEOG  (Supplemental  Educational 
Opportunity  Grant)  from  85-15%  ratio 
computations. 

j.  Standards  for  Determining 
Satisfactory  Progress.  Title  38  U.S.C. 

1674  and  1724  are  amended  to  remove 
the  VA  standard  of  progress  based  on 
rate  of  completion.  However,  the 
requirement  remains  that  an  institution 
have  and  enforce  its  own  standards  of 
progress.  The  provisions  of  appendix  M, 
Revised,  of  Circular  20-76-84, 
concerning  coimses  not  counted  to 
satisfy  graduation  requirements,  remain 
in  effect. 

k.  Education  Outside  the  United 
States.  The  definition  of  institution  of 
higher  learning  in  38  U.S.C.  1652(f)  and 
1701(a](10]  has  been  amended  to  include 
a  foreign  institution  which  offers  a 
course  leading  to  a  standard  college 
degree,  or  the  equivalent,  and  which  is 
recognized  as  such  by  the  appropriate 
foreign  education  authority  of  the 
country  or  other  jurisdiction  in  which 
the  institution  is  located.  This 
amendment  does  not  involve  any  change 
in  existing  procedures. 


l.  Independent  Study.  Section  1682(e) 
is  amended  to  revise  the  method  of 
computing  educational  assistance  when 
a  student  takes  a  combination  of 
resident  training  and  independent  study. 
This  change  will  greatly  simplify  the 
current  method  for  paying  these  courses 
which  is  described  in  VAR  14280(C)  (38 
CFR  21.4280(c]). 

(1)  If  independent  study  is  combined 
with  resident  training,  the  total  training 
time  will  be  determined  by  adding  the 
number  of  semester  hours  (or  the 
equivalent)  of  resident  training  to  the 
number  of  semester  hours  (or  the 
equivalent)  of  independent  study. 
However,  the  number  of  independent 
study  hours  that  may  be  counted  may 
not  exceed  the  maximum  number  of 
hours  required  for  “less  than  half-time” 
training  (i.e.,  5  hours  if  12  hours  is 
required  for  full-time). 

Example:  A  student  is  enrolled  in  4 
resident  hours  and  8  independent  study  hours 
in  a  school  where  12  hours  are  required  for 
full-time  measurement.  The  training  time  will 
be  determined  by  adding  the  4  resident  hours 
to  5  independent  study  hours  (the  maximum 
that  may  be  counted)  for  a  total  of  9  hours  or 
%  training  time.  The  student  will  be  paid  at 
the  %  time  rate  and  entitlement  will  also  be 
charged  at  the  %  time  rate. 

(2)  No  general  review  will  be  made  to 
identify  cases  that  might  receive  a 
higher  rate  as  the  result  of  this  change  in 
subparagraph  (1)  above.  However,  if 
such  cases  are  identified  in  the  normal 
course  of  adjudicating  claims,  award 
adjustments  will  be  made  effective 
October  1, 1980. 

Note. — ^This  change  should  never  result  in  a 
lower  rate.) 

(3)  If  the  entire  enrollment  is  by 
independent  study,  the  VA  will  continue 
to  measure  these  courses  as  less  than 
half-time  training  as  provided  in  VAR 
14280(B)  (38  CFR  21.4280(b]).  Entitlement 
will  continue  to  be  charged  at  the  one- 
quarter  time  rate  for  these  cases. 

m.  Courses  Offered  Through  Open- 
Circuit  Television. 

(1)  For  a  course  pursued  in  part  by 
open-circuit  television,  the  law  no  longer 
requires  that  a  major  portion  of  the 
credit  hours  be  taken  through  resident 
training  (38  U.S.C.  1673(c)  and  1723(c)). 
However,  a  student  will  always  be 
required  to  take  at  least  one  subject 
concurrently  by  resident  training  in 
order  to  receive  payment  for  any  open- 
circuit  TV  subjects. 

(2)  Amendments  to  38  U.S.C.  1682  and 
1732(c)  provide  the  rate  of  educational 
assistance  allowance  payable  for  a 
course  pursued  in  part  by  open-circuit 
television  will  be  computed  in  the  same 
manner  as  for  a  combined  resident/ 


independent  study  program.  (See 
subparagraph  1(1)  above.) 

(3)  Award  adjustments  will  be 
handed  in  the  same  manner  as  for 
independent  study.  (See  subparagraph 
1(2]  above.) 

n.  Charge  of  Entitlement  for  Training 
Taken  on  a  Less  Than  Half-Time  Basis 
or  While  on  Active  Duty.  "Title  38  U.S.C. 
1882(b)  is  amended  to  state  that,  for 
institutional  courses,  entitlement  will  be 
charged  based  upon  the  monthly 
training  time  rates  determined  under  38 
U.S.C.  1788.  (IThis  merely  codifies  the 
existing  practice  of  charging  entitlement 
based  on  training  time.) 

o.  Secondary  Education  Programs. 

Title  38  U.S.C.  1691(a]  is  amended  to 
provide  entitlement-free  certain 
secondary  education  training  for 
inservice  persons  as  well  as  for 
veterans.  In  addition,  veterans  not  on 
active  duty  and  eligible  spouses  enrolled 
in  a  program  of  secondary  education 
will  be  reimbursed  for  tuition  and  fees 
or  the  training  time  rate,  whichever  is 
the  lesser  instead  of  the  former  rule 
allowing  payment  at  the  appropriate 
institutional  rate  based  on  training  time. 

(1)  Effective  October  1, 1980,  no 
entitlement  is  charged  an  inservice 
person  pursuing  a  secondary  high  school 
diploma  (or  equivalency  certificate) 
program.  It  wUl  continue  to  be  charged 
for  any  other  secondary  program, 
however. 

(2)  The  rate  of  educational  assistance 
allowance  payable.is  the  lesser  of  the 
cost  of  tuition  and  fees  or  the  single 
veteran’s  institutional  rate  for  the 
particular  training  time. 

(3)  Application  of  the  65-15% 
requirement  shall  be  in  accordance  with 
38  U.S.C.  1673(d).  Approvals  for  courses 
offering  a  program  of  secondary 
education  under  a  contract  with  the 
Department  of  Defense  which  is  given 
on  or  adjacent  to  a  military  base  will  be 
reviewed  by  regional  offices  for 
completeness  cmd  then  forwarded  to 
Central  Office  (223)  for  final  approval 
(38  U.S.C.  1789(b)(6)). 

(4)  Any  veterans  enrolled  as  of 
October  1, 1980,  will  continue  to  receive 
educational  assistance  based  on  training 
time  and  number  of  dependents  until 
interruption  or  termination  of  the 
program. 

(5)  Additional  instructions  on  this 
change  will  be  printed  as  an  appendix. 

p.  Repeal  of  Mandatory  Counseling 
for  Chapter  35  Dependents.  Title  38 
U.S.C.  1720(a)  is  amended  to  eliminate 
mandatory  counseling  for  an  eligible 
child  who  selects  a  program  other  than  a 
standard  college  degree  for  his  or  her 
original  program  under  chapter  35. 
Accordingly,  claims  by  eligible  sons  and 
daughters  will  be  processed  in  the  s€une 


Federal  Register  /  Vol.  46,  No.  13  /  Wednesday,  January  21,  1981  /  Notices 


6117 


manner  as  claims  filed  by  veterans 
under  chapter  34,  except  that  the  eligible 
son  or  daughter  (or  parent/guardian] 
will  still  be  required  to  furnish 
information  on  the  educational  plan. 
However,  claims  filed  by:  (1)  eligible 
sons  or  daughters  who  are  identifiable 
as  having  a  mental  or  physical  disability 
or  handicap;  and  (2)  applicants  for  a 
course  of  specialized  vocational  training 
(38  U.S.C.  1736]  or  for  special  restoration 
training  (38  U.S.C.  1740-1743);  should 
continue  to  be  referred  to  the  VR&C 
(Vocational  Rehabilitation  and 
Counseling)  Division  for  review  by 
counseling  psychologist. 

q.  SRT (Special  Restorative  Training). 
Title  38  U.S.C.  1740  is  amended  to 
specify  that  SRT  is  available  only  to 
eligible  chapter  35  children.  Any  spouse 
currently  in  training  will  be  allowed  to 
continue  until  interruption  or 
completion. 

r.  Extension  of  Chapter  35  Child’s 
Period  of  Eligibility  in  Certain  Cases. 
Title  38  U.S.C.  1712(a)  is  amended  to 
provide  an  8-year  delimiting  date  for  a 
chapter  35  dependent  child  when 
eligibility  arises  after  the  child’s  18th 
bii^day  (but  before  age  26)  based  upon 
the  serviceperson’s  POW,  MIA,  or 
forcibly  detained  status.  However,  the 
delimiting  period  cannot  extend  beyond 
the  child’s  31st  birthday. 

s.  Payment  of  Chapter  35  Benefits. 

Title  38  U.S.C.  1731(b)  has  been 
reworked  to  confirm  existing  policy  on 
paying  chapter  35  benefits  in 
accordance  with  chapter  36  of  title  38. 

No  changes  in  current  procedures  are 
necessary. 

t.  Periods  of  Payment.  Language  is 
added  to  section  1780(a]  which  clarifies 
the  proper  payment  period.  Payment 
may  only  be  made  for  the  actual  period 
of  pursuit  of  one  or  more  unit  subjects 
even  though  this  period  is  shorter  than 
the  usual  enrollment  period.  This  change 
confirms  existing  VA  practice. 

Example:  A  student  completes  an  entire 
semester’s  work  in  a  G-week  accelerated  term 
which  falls  within  the  regular  semester.  The 
VA  will  pay  for  the  6-week  term  but  not  for 
the  entire  semester. 

u.  Changes  in  Absence  Accounting  for 
NCD  (Noncollege  Degree)  Programs 

(1)  Title  38  U.S.C.  1780(a)(2)  is 
amended  to  provide  that,  in  addition  to 
weekends  and  legal  holidays,  up  to  5 
days  in  a  12-month  period  will  not  be 
counted  as  absences  if  the  institution  is 
not  in  session  on  those  days  due  to 
teacher  conferences  or  teacher  training 
sessions,  and  regularly  scheduled 
classes  would  o&erwise  have  been  held. 

(2)  ELR’s  (Education  Liaison 
Representatives)  should  promptly 
inform  schools  that  offer  NCD  programs 


of  this  change,  and  should  identify  such 
days  on  VA  Form  22-1998b,  Approval 
Information — Accredited  and 
Nonaccredited  NCD  Progams  and 
Nonaccredited  EHL  Programs. 

V.  Reports  by  Veterans,  Eligible 
Persons,  and  Educational  Institutions  to 
the  Veterans  Administration.  The  title 
of  section  1784  of  38  U.S.C.  is  changed  to 
“Reports  by  veterans,  eligible  persons, 
and  institutions;  reporting  fee.’’ 

(1)  Title  38  U.S.C.  1784(a]  is  amended 
to  require  both  the  veteran  or  eligible 
person  and  the  institution  to  promptly 
report  unscheduled  terminations  or 
interruptions  of  training. 

(2)  Prior  to  issuance  of  the  annual 
reporting  fee  payment,  an  educational 
institution  must  certify  that  it  has 
exercised  reasonable  diligence  in 
meeting  all  applicable  requirements  of 
chapters  34,  35,  and  36  and  will  promptly 
report  to  the  VA  any  failure  to  meet 
such  requirements.  Compliance  with  this 
requirement  will  necessitate  the 
installation  of  a  computer  bar  to  prevent 
the  release  of  a  reporting  fee  payment 
until  the  regional  office  received 
acceptable  certification  from  the  school. 

w.  School  Liability.  Section  1785  was 
rewritten  to  clarify  &e  responsibilities 
and  liabilities  of  trainees  and  schools. 

No  change  in  current  VA  policies  or 
procedures  will  be  required. 

(1)  The  liability  of  the  veteran  or 
eli^ble  person  for  an  overpayment  is 
now  made  explicit  in  this  section  of  the 
law. 

(2)  A  school  may  be  liable  for  an 
overpayment  resulting  from  a  “willful  or 
negligent  false  certification.’’  The  prior 
language  referred  simply  to  “false 
cer^cation.’’  This  distinction  was 
already  made  by  the  VA  in  DVB 
Circular  22-79-6,  appendix  C. 

(3)  A  school  is  not  relieved  of  liability 
if  &e  overpayment  to  the  veteran  or 
eligible  person  is  waived.  This  chmige 
co^fies  the  rule  contained  in  VA 
Regulation  14009(F)  (38  CFR  21.4009(f)]. 

X.  Standard  Class  Sessions.  Section 
1788  is  amended  to  require  the  VA  to 
consider  standard  class  sessions  as  well 
as  credit  hours  in  determining  the  proper 
training  time  for  resident  undergraduate 
college  courses.  This  change  confirms 
existing  VA  policy  (see  DVB  Circular 
20-77-16)  but  allows  for  monthly 
averaging  of  standard  class  sessions  in 
certain  cases.  The  following  is  a 
summary  of  the  new  language:  ^ 

(1)  FuU-time  measurement  normally 
will  require  one  standard  class  session 
per  week  for  each  quarter  or  semester 
hour  of  credit  attempted. 

(2)  A  stcuidard  class  session  is  defined 
as  1  hour  (or  50-minute  period]  of 
academic  instruction,  2  hours  of 


laboratory  instruction,  or  3  hours  of 
workshop  training. 

(3)  However,  a  course  will  be 
measured  as  full-time  if: 

(a)  It  is  considered  to  be  full-time  for 
all  administrative  purposes;  and 

(b)  Less  than  50%  of  the  persons 
enrolled  in  the  course  are  receiving 
educational  assistance  under  title  38; 
and 

(c)  The  course  meets  all  requirements 
for  Ml-time  measurement  except  for 
weekly  class  instruction;  and 

(d)  llie  course  requires  that  at  least 
one  standard  class  session  be  scheduled 
every  2  weeks  for  each  credit  hour;  and 
that  the  monthly  total  number  of 
standard  class  sessions  must  equal  the 
s::me  number  that  would  be  required  if 
the  student  were  training  full-time  on  a 
regular  weekly  basis. 

(4)  Detailed  instructions  for 
implementing  this  provision  wiU  be 
issued  as  an  appendix.  No  change  in 
existing  procedures  will  be  attempted 
until  the  appendix  is  published.  Cases 
that  might  be  affected  by  this 
liberali^tion  will  continue  to  be 
processed  under  existing  instructions 
but  wiU  be  diaried  for  future  review. 

y.  Limitation  on  Payment  of 
Educational  Assistance  Allowances  to 
Incarcerated  Veterans  and  Eligible 
Persons.  Effective  October  1, 1980,  the 
rates  of  educational  assistance 
allowance  payable  to  an  incarcerated 
veteran  or  eli^ble  person  are  changed. 
Any  incarcerated  felon  pursuing  a 
program  of  education  on  or  after  this 
date  can  be  reimbursed  for  the  lesser  of 
cost  of  tuition,  fees  and  necessary 
supplies,  books  and  equipment,  or  the 
maximum  chapter  34/35  rate  payable  for 
the  particular  training  time  (no 
dependents).  These  provisions  will  also 
apply  if  the  person  is  an  incarcerated 
felon  residing  in  a  halfway  house  or 
participating  in  a  work-release  program 
and  has  all  of  his  or  her  living  expenses 
defrayed  by  a  Federal,  State,  or  local 
government.  This  provision  is  included 
under  38  U.S.C.  1682.  There  are  also 
restrictions  to  payment  of  benefits  when 
any  chapter  32,  34  or  35  veteran  or 
eli^ble  person  is  incarcerated  and  is 
having  his  or  her  tuition  and  fees  paid 
by  the  local,  State,  or  Federal 
Government  (38  U.S.C.  1780(a]].  Detailed 
instructions  are  forthcoming. 

z.  Reduction  in  Educational 
Assistance  Allowance  for 
Correspondence  and  Flight  Training. 

(1)  ^ective  October  1, 1980,  the 
reimbursement  rates  for  flight  and 
correspondence  training  are  changed. 
Anyone  enrolled  in  flight  or 
correspondence  training  on  September 
1, 1980,  will  continue  to  be  reimbursed 
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at  the  90%  rate  as  long  as  he  or  she'  is 
continuously  enrolled  in  that  program. 

(2)  Anyone  entering  into  training 
between  September  2  and  September  30, 
1980  (inclusive),  will  be  reimWsed  at 
the  90%  rate  for  lessons  completed  that 
month.  For  lessons  completed  on  or  after 
October  1, 1980,  the  reimbiu'sement  rate 
will  be  70%  for  correspondence  (38 
U.S.C.  1786(a)(l]]  and  60%  for  flight  (38 
U.S.C.  1677(b)). 

(3)  Anyone  entering  into  training 
October  1, 1980,  or  later,  will  be 
reimbursed  at  the  70%  rate  for 
correspondence  and  60%  rate  for  flight. 
Detailed  instructions  will  be  issued  as 
an  appendix. 

4.  Provisions  Effective  October  1, 

1980,  Chapter  32 

a.  Refund  of  Contributions  in  Death 
Cases 

(1)  Section  1624  has  been  revised  to 
greatly  simplify  the  refund  procediure 
when  there  is  no  designated  SGLI 
(Serviceman's  Group  Life  Insurance) 
beneficiary(ies).  Previously,  the  VA  was 
required  to  pay  the  veteran’s  estate  in 
such  cases. 

(2)  The  new  wording  is  as  follows; 

“In  the  event  of  a  participant’s  death, 

the  amount  of  such  participant’s  imused 
contributions  to  the  fund  shall  be  paid  to 
the  living  person  or  persons  first  listed 
below: 

“(1)  The  beneficiary  or  beneficiaries 
designated  by  such  participant  under 
such  participant’s  Servicemen’s  Group 
Life  Insurance  policy. 

“(2)  The  surviving  spouse  of  the 
participant. 

“(3)  The  surviving  child  or  children  of 
the  participant,  in  equal  shares. 

“(4)  The  surviving  parent  or  parents  of 
the  participant,  in  equal  shares. 

"If  there  is  no  such  person  living,  such 
amount  shall  be  paid  to  such 
participant’s  estate.’’ 

(3)  Detailed  instructions  will  be  issued 
as  a  revision  to  DVB  Circular  20-77-25, 
appendix  D.  In  the  interim.  Adjudication 
personnel  should  continue  to  call 
Central  Office  (224B)  at  FTS  389-2829 
for  assistance  in  processing  these  cases. 

b.  Entitlement— Free  Pursuit  of 
Secondary  Education  Programs  Under 
Chapter  32 

(1)  Title  38  U.S.C.  1631(b)  has  been 
amended  to  eliminate  the  approval  of 
PREP  courses  under  chapter  32. 
However,  those  courses  have  been 
replaced  by  the  approval  of  pursuit  of . 
secondary  level  programs. 

(2)  This  amendment  provides  for 
secondary  level  courses  to  be  taken  by 
enlisted  persons  during  the  last  6 
months  of  the  participant’s  first 
enlistment  and  at  any  time  thereafter. 
Note  this  provision  applies  only  to 
current  and  former  enlisted  members.  It 


does  not  apply  to  officers.  If  the 
participant  is  a  veteran,  it  will  be 
necessary  to  review  the  DD  Form  214  to 
insure  that  he/she  was  an  enlisted 
person  before  approving  the  application 
for  benefits.  The  monthly  payments  will 
be  calculated  as  currently  done  in 
chapter  32  cases,  but  the  banking  record 
will  not  be  adjusted  since  there  is  no 
charge  to  entitlement.  Tuition  and  fees 
are  not  a  factor  in  determining  the 
monthly  rate  for  these  cases.  For 
application  of  the  85-15%  requirement 
see  paragraph  3o(3). 

c.  Limitation  on  Entitlement  Under 
Two  or  More  Programs 

(1)  Title  38  U.S.C.  1631(a)(1)  has  been 
amended  to  include  chapter  32  in  the 
section  of  the  law  (1795)  that  limits  the 
aggregate  period  for  which  a  person  may 
receive  educational  assist€mce  under 
two  or  more  laws  to  48  months  (or  the 
part-time  equivalent  thereof). 

(2)  DOD  (Department  of  Defense)  is 
being  requested  to  revise  their 
application  for  chapter  32  documents  to 
include  a  block  requesting  the 
participant  to  indicate  any  VA  training 
pursued  under  prior  laws.  DOD  will 
notify  the  VA  if  such  prior  training  is 
indicated.  Adjudication  will  then  be 
responsible  for  notifying  the  applicable 
Service  Department  of  &e  maximum 
number  of  months  to  which  the 
participant  is  entitled  under  chapter  32. 
This  is  done  so  that  the  participant  will 
not  be  contributing  for  a  longer  period 
than  he /she  will  be  entitled. 

(3)  Detailed  instructions  will  follow  as 
a  revision  to  DVB  Ciruclar  20-77-25, 
Appendix  C. 

d.  Counseling  for  Chapter  32.  Title  38 
U.S.C.  1641  has  been  amended  to 
include  section  1663  as  being  applicable 
to  chapter  32.  That  section  provides  for 
counseling  upon  the  veteran’s  request. 
Previously,  chapter  32  recipients  were 
only  provided  counseling  if  it  was 
mandatory  (unsatisfactory  progress, 
second  change  of  program,  etc.) 

e.  Amendments  Relating  to  Monthly 
Contributions 

(1)  Title  38  U.S.C.  1622  has  been 
amended  to  allow  for  participant 
contributions  to  chapter  32  in  the 
amounts  reuiging  from  $25  to  $100  per 
month.  Previously,  the  range  was  from 
$50  to  $75.  Any  contribution  must  still  be 
divisible  by  five. 

(2)  This  amendment  also  provides  for 
the  applicable  department  to  be  able  to 
pay  all  or  part  of  the  participant’s 
monthly  contribution  in  order  to 
encourage  persons  to  enter  or  remain  in 
the  Armed  Forces.  Prior  to  enactment  of 
this  law,  the  department  were  allowed 
to  make  a  lump-sum  DOD  contribution 
on  behalf  of  the  participant  upon 
completion  of  his/her  enlistment,  but 


were  not  allowed  to  pay  the  monthly 
contibutions. 

(3)  This  amendment  also  permits  a 
participant,  while  on  active  duty,  to 
make  lump-sum  contributions  to  the 
fund.  In  the  past,  only  monthly 
contributions  were  permitted,  except  in 
exceptional  circumstances.  Any  lump¬ 
sum  payment  is  not  to  exceed  a  total 
contribution  of  $2,700  and  can  be  made 
in  addition  to  or  in  lieu  of  monthly 
deductions.  This  lump-sum  payment  will 
be  considered  to  have  been  made  by 
monthly  deductions  in  the  amount  of  $75 
per  month  or  in  such  lesser  amoimt  as 
may  be  specified  by  the  participant. 

5.  Miscellaneous  Provisions  Effective 
October  1, 1980 

a.  Elimination  of  PREP  Programs. 

Title  38  U.S.C.  1695  through  1698  have 
been  deleted  to  omit  chapter  34  and 
chapter  32  PREP.  (Pub.  L  94-502  enacted 
October  15, 1976,  eliminated  PREP  for 
chapter  34  students.) 

b.  Advisory  Committee  for  Veterans’ 
Educational  Assistance  F^grams.  Since 
a  separate  advisory  committee  for 
rehabilitation  is  now  established  under 
38  U.S.C.  1521,  the  Advisory  Committee 
for  Veterans’  Educational  Assistance 
Programs  is  now  only  concerned  with 
the  Administration  of  chapters  32,  34,  35, 
and  36.  The  Committee,  which  includes 
a  veteran  representative  of  the  post- 
Vietnam  era,  will  remain  in  existence 
until  December  31, 1989. 

6.  Provisions  Effective  January  1, 1981, 
Chapters  34  and  35 

a.  Rates.  Chapters  34  and  35  benefit 
rates  will  be  increased  by  4.7%  effective 
January  1, 1981.  The  charge  against 
entitlement  for  correspondence  training 
will  be  at  the  rate  of  ^42  per  month. 

The  charge  against  entitlement  for  flight 
training  be  at  the  rate  of  $317  per 
month.  The  January  1, 1981  rates  are 
shown  in  paragraph  9a  and  b  of  this 
circular.  'The  following  sections  of  title 
38,  U.S.C.  will  be  amended  to  reflect  the 
new  rates: 

(1)  Sections  1682(a),  (b)  and  (c):  and 
1787(b)— chapter  34  rates. 

(2)  Sections  1732(b)  fund  1742(a) — 
chapter  35  rates. 

(3)  Section  1786(a)(2) — 
correspondence  rates. 

(4)  Action  1677(b) — ^flight  rates. 

b.  Tutorial  Assistance.  The  rate  of 
tutorial  assistance  is  increased  to  $76 
per  month  with  a  maximum  of  $911. 
Payments  for  tutoring  provided  on  or 
after  Janaury  1, 1981,  will  be  computed 
at  the  new  rate  and  will  be  subject  to 
the  new  maximum. 

c.  SAA  Reimbursement.  Title  38  U.S.C. 
1774(b)  is  amended  to  increase  the 
allowance  for  administrative  expenses 
paid  to  State  approving  agencies  by 
4.7%.  The  new  allowances  range  from 
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$603  to  $14,969  base.  The  administrative 
allowances  for  expenses  incurred  on  or 
after  January  1, 1981,  will  be  computed 
on  the  basis  of  the  following  rate  chart: 


Tolsl  salaiy  cost  AftnMnce  lor  administrative 

cefentiuraabls  expenses 


SS,000orless . . 

Omi  $5,000  txd  not  eorceed- 

ing  $10,000. 

Over  $10,000  but  not  ex- 
cesding  $35,000. 


Over  $35,000  but  not  ex- 
ceeiing  $40,000. 

Over  $40,000  but  not  ex- 
ceeitng  $75,000. 


$693. 

$1^47. 

$1,247  lor  the  first  $10,000 
plus  $1,155  lor  each  adrt- 
lional  $5,000  or  Iraction 
Ihereol. 

$7,548. 

$7,548  lor  the  first  $40,000 
plus  $999  lor  each  adtfi- 
lionai  $5,000  ttr  Iraclton 


Over  $75,000  but  not  ex-  $14,969. 
ceeding  $80,000. 

Over  $80,000 .  $14,969  lor  the  first  $80,000 

plus  $872  lor  each  adrfi- 
lional  $5,000  or  fraction 
thereof. 


d.  Education  Loans.  Title  38  U.S.C. 
1798(b)(3)  is  amended  to  increase  the 
maximum  amount  a  veteran  or  eligible 
person  may  borrow  for  an  education 
loan  to  $342  multiplied  by  the  number  of 
months  of  remaining  entitlement.  This 
change  applies  to  loans  made  on  or  after 
January  1, 1981.  However,  the  maximum 
loan  amount  for  a  regular  academic  year 
remains  $2,500  with  corresponding 
amounts  for  loans  for  specific 
enrollment  periods  also  remaining  in 
effect. 

*  7.  Miscellaneous  Provisions 

a.  Title  38  U.S.C.  220  has  been 
€unended  to  expand  the  responsibilities 
of  the  VA  Administrator  to  include 
advocacy  on  behalf  of  veterans. 

b.  This  law  also  amends  certain 
sections  of  other  laws  and  amendments 
regarding  the  VA  that  do  not  pertain  to 
the  adju^cation  of  an  education  claim. 
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10.  Regional  offices  should  insure  that 
their  State  approving  agency  and  all 
schools  within  their  jiuisdiction  are 
furnished  a  copy  of  this  circular. 

Dorothy  L.  Staibuck, 

Chief  Benefits  Director. 

Appendix  B — ^Flight  and 
Correspondence  Award  Processing' 

[DVB  Circular  22-80-39] 

November  4, 1980. 

1.  General 

a.  Pub.  L.  96-466  has  increased  the 
entitlement  charge  rate  (legislative  rate) 
and  decreased  the  percent  reimbursed 
to  claimants  (reimbursement  rate]  for 
flight  and  correspondence  courses. 

b.  There  are  two  increases  to  the 
entitlement  charge  rates:  A  5  percent 
increase  effective  October  1, 1980,  and 
an  additional  4.7  percent  increase 
effective  January  1, 1981. 

c.  Paragraph  2  presents  instructions 
for  processing  cases  imder  the  new 
entitlement  charge  rates.  Paragraphs  3 
through  7  describe  how  cases  which 
receive  the  lower  reimbursement  rates 
will  be  handled. 

d.  Flight  and  correspondence  awards 
and  certifications  being  held  in  stations 
per  previous  Central  Office  instructions 
can  be  processed  according  to  the 
following  procedures. 

I  e.  These  provisions  apply  to  chapters 
34-35  cases  only;  chapter  32  flight  and 
correspondence  awards  are  not  affected. 

2.  Entitlement  Charge  Rates 

a.  Correspondence.  Effective  October 
1, 1980,  entitlement  will  be  reduced  at 
the  rate  of  1  month  for  each  $327  paid 
for  correspondence  lessons  serviced  by 
schools  on  or  after  that  date.  Effective 
January  1, 1981,  this  amount  will  be 
I  increased  to  $342. 

(1)  Program  modifications  have  been 
installed  to  charge  entitlement  at  the  old 
rate  of  1  month  for  each  $311  paid  if  the 
commencing  date  of  the  certification 
period  on  which  payment  is  based  is 
prior  to  October  1, 1980.  If  the 
certification  period  begins  on  or  after 
October  1, 1980,  entitlement  will  be 
charged  at  the  rate  of  1  month  for  each 
$327  paid. 

(2)  Since  October  1, 1980  marks  the 
beginning  of  a  new  certification  quarter 
for  correspondence  courses,  a  proper 
entitlement  charge  will  be  effected  as  a 

.  result  of  routine  processing  of  the 

computer-generated  VA  Form  22-6553b, 

'  Certification  of  Lessons  Completed. 

Care  must  be  taken,  however,  when 
processing  a  35C  transaction  via  other 
than  a  computer-generated  VA  Form  22- 
6553b  to  ensure  that  the  certification 
period  does  not  overlap  legislative  rates. 
If  certification  must  be  processed  for 


lessons  serviced  both  before  and  after 
October  1, 1980,  submit  two  35C 
transactions;  The  first,  for  those  lessons 
completed  prior  to  October  1;  the 
second,  for  lessons  serviced  on  or  after 
October  1.  Transmittal  of  these 
transactions  must  be  controlled  to 
ensure  proper  sequential  processing. 

(3)  Stations  are  reminded  that  the 
legislative  rate  date  now  becomes 
October  1, 1980,  and  that  supplemental 
award  actions  (14C]  taken  on 
correspondence  awards  will  reject  if 
their  effective  date  is  earlier  than 
October  1, 1980. 

b.  Flight.  Effective  October  1, 1980, 
entitlement  will  be  reduced  at  the  rate  of 
1  month  for  each  $302  paid  for  hours  of 
flight  training  received  on  or  after  that 
date.  Effective  January  1, 1981,  this 
amount  will  be  increased  to  $317. 

(1)  Program  modifications  have  been 
installed  to  charge  entitlement  at  the  old 
rate  of  1  month  for  each  $288  paid  if  the 
commencing  date  of  the  certification 
period  on  which  pa3rment  is  based  is 
prior  to  October  1, 1980.  If  the 
certification  period  begins  on  or  after 
October  1, 1980,  entitlement  will  be 
charged  at  the  rate  of  1  month  for  each 
$302  paid. 

(2)  If  certification  must  be  processed 
for  training  completed  both  before  and 
after  October  1, 1980,  submit  two  35F 
transactions:  The  first,  for  training 
completed  prior  to  October  1;  the  second 
for  training  completed  on  or  after 
October  1.  Transmittal  of  these 
transactions  must  be  controlled  to 
ensure  proper  sequence  processing. 

c.  January  1, 1981  Increase.  The  same 
basic  procedures  outlined  in 
subparagraphs  a  emd  b  above  will  also 
be  followed  for  the  entitlement  charge 
rate  increase  due  January  1, 1981.  This 
can  be  done  by  substituting  the  new 
rates  and  dates  where  appropriate. 

3.  Reimbursement  Rates  (Percent  of 
Reimbursement) 

a.  Program  Begins  On  or  Before 
September  1, 1980.  Any  person  entering 
into  a  program  of  education  in  flight  or 
correspondence  training  on  or  before 
September  1, 1980,  will  continue  to  be 
reimbursed  at  the  90%  rate  for 
completed  training.  This  90%  rate  will 
apply  to  subsequent  courses  provided 
(1)  that  they  are  part  of  the  same 
program  of  education,  and  (2)  that 
enrollment  is  continuous.  (See 
definitions  in  par.  4.) 

b.  Program  Begins  September  2, 1980 
Through  September  30, 1980.  Any  person 
entering  into  a  program  of  education  in 
flight  or  correspondence  training 
between  September  2, 1980  and 
September  30, 1980,  inclusive,  will  be 
reimbursed  as  follows: 


(1)  Flight  instruction  completed  prior 
to  October  1, 1980,  will  be  reimbursed  at 
the  90%  rate.  Instruction  completed  on 
or  after  October  1, 1980,  will  be 
reimbursed  at  a  60%  rate. 

(2)  Correspondence  lessons  serviced 
by  the  school  prior  to  October  1, 1980, 
will  be  reimbursed  at  the  90%  rate. 
Lessons  serviced  by  the  school  on  or 
after  October  1, 1980,  will  be  reimbursed 
at  a  70%  rate.  If  a  certification  is 
received  which  overlaps  October  1, 

1980,  the  school  should  be  contacted  to 
determine  the  actual  dates  the  lessons 
were  serviced. 

c.  Program  Begins  On  or  After 
October  1, 1980 

(1)  Flight  instruction  will  be 
reimbursed  at  the  60%  rate. 

(2)  Correspondence  lessons  serviced 
will  be  reimbursed  at  the  70%  rate. 

4.  Concepts 

a.  Protection  of  the  90%  Rate.  Any 
person  enrolled  in  a  vocational  program 
of  flight  or  correspondence  training  prior 
to  September  2, 1980,  will  continue  to 
receive  the  90%  reimbursement  rate  for 
subsequent  courses  provided: 

(1)  A  change  of  program  is  not 
chargeable  imder  current  regulations, 
and 

(2)  Enrollment  remains  continuous. 

b.  A  person  will  be  considered  to  be 
continuously  enrolled  as  long  as  there  is 
no  period  greater  than  6  months 
between  the  exact  date  the  last 
correspondence  lesson  was  serviced  or 
last  flight  instruction  was  received  and 
the  date  the  next  correspondence  lesson 
is  serviced  or  flight  instruction  is 
received.  A  change  of  schools  will  not 
breedc  the  continuity  of  enrollment 
unless  a  change  of  program  is  also 
involved. 

Note. — ^The  Date  Last  Certified  in  the 
master  record  is  not  necessarily  the  date  the 
last  correspondence  lesson  was  serviced  or 
the  date  the  last  flight  instruction  was 
received.  If  this  ending  date  is  not  in  either 
the  claims  folder  or  Finance  activity  records 
then  it  should  be  requested  from  the  school  if 
it  is  needed  in  order  to  make  a  determination 
under  this  subparagraph. 

c.  Beginning  Date  of  Enrollment.  The 
effective  date  of  a  flight  or 
correspondence  award  will  be 
determined  in  accordance  with  current 
VA  regulations  and  directives.  However, 
for  the  purposes  of  determining  if  a 
program  of  flight  or  correspondence 
began  on  or  before  September  1, 1980, 
and  therefore  qualifies  for  the  90% 
reimbursement  rate,  the  following  rules 
apply: 

(1)  A  flight  training  beginning  date  can 
be  either  tiie  date  a  contract  to  pursue 
training  was  signed,  the  date  training 
began,  or  the  date  an  application  to 
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pursue  training  was  received  in  VA. 
whichever  is  earlier. 

(a)  If  the  fli^t  school  requires  a 
formal  contract  to  be  signed  by  the 
student  in  order  to  pursue  training  it  can 
be  used  to  establish  the  beginning  date 
of  enrollment 

(b)  To  qualify  under  this  provision,  the 
veteran  must  have  signed  an  individual, 
written  agreement  to  pursue  training. 
Statements  merely  expressing  interest  in 
the  program  or  verbal  agreements  cue 
not  acceptable. 

(c)  A  photocopy  of  the  agreement 
must  be  submitted  by  the  school  to 
document  these  claims. 

(d)  Actual  flight  instructions  must 
have  been  received  within  6  months  of 
the  date  of  the  agreement  or  date  of 
receipt  by  VA  of  an  application  for  flight 
training,  whichever  is  earlier. 

(2)  Ine  correspondence  training 
beginning  date  will  be  the  date  the 
contract  was  signed  (Item  4  on  VA  Form 
22-1999C,  Certification  of  Affirmation  of 
Enrollment  Agreement — 
Correspondence  Course).  It  must  be 
stressed  that  this  date  is  to  be  used  only 
to  determine  if  the  program  began  on  or 
before  September  1, 1980;  it  is  not  to  be 
used  as  the  effective  date  of  the  aweurd. 
5.  Fli^t  and  Correspondence  Award 
Processing 

Until  computer  programing  can  be 
changed,  special  procedures  will  be 
required  to  enter  flight  and 
correspondence  awards  reimbursable  at 
the  lower  rates.  Awards  which  will  be 
reimbursable  at  the  90  percent  rate  can 
continue  to  be  entered  normally. 

a.  Correspondence — Reduced 
Reimbursement  Cases  (70  percent).  In 
order  to  have  current  computer 
programing  issue  the  correct 
reimbursement  rate  for  correspondence 
lessons  serviced,  the  following 
procedures  should  be  followed: 

(1)  Both  the  Total  Charges  and  the 
Rate  Per  Lesson  for  the  course  should  be 
multiplied  by  a  factor  of  .778.  The 
products  of  these  calculations  must  be 
coded  in  on  the  award  instead  of  the 
approved  rates.  When  completed 
lessons  are  certified  by  the  school  and 
processed  for  payment  into  the 
computer,  the  actual  payment  issued 
%vill  automatically  equal  the  (correct)  70 
percent  rate.  Fractional  cents  should  be 
rounded  to  the  nearest  cent. 

Example:  The  approved  rates  for  a 


correspondence  course  are: 

Total  Charges. .  $1,000 

Rate  Per  Lesson. .  10 

Lessons .  100 

When  multiplied  by  the  (.778)  factor,  the  new 
rates  to  be  entered  on  the  award  are: 

Total  Charges .  $778.00 

Rate  Per  Lesson - - - ...............  7.78 

Lessons. . 100 


When  the  computer  issues  payment 
(temporarily  using  the  old  formula  for  a  90 
percent  reimbursement  rate],  it  wiU  pay  at 
the  correct  current  70  percent  reimbursement 
rate  of  $7  for  each  lesson  for  which  payment 
is  due. 

(2)  The  award  letter  will  be 
suppressed  and  a  dictated  letter 
patterned  after  the  correspondence 
award  letters  shown  in  M^2,  part  FV, 
chapter  11,  must  be  sent  informing  the 
claimant  of  the  award  of  benefits  and 
the  reimbursement  rate(s).  The  reduced 
reimbursement  rates  (70  percent)  will  be 
inserted  in  lieu  of  the  90  percent  figures. 

(3)  The  folder  should  be  “flashed”  and 
the  Target  File  Pull  Indicator  set  to 
indicate  that  a  lower  reimbursement 
rate  is  being  paid  and  that  the  Total 
Charges  and  Rate  Per  Lesson  were 
reduced. 

(4)  A  copy  of  the  award  should  be 
routed  to  die  Finance  activity  with  a 
covering  VA  Form  ts230  indicating  that 
the  reimbursement  rate  is  lower. 

(5)  Finance  should  maintain  these 
award  copies  for  future  computer 
adjustment  actions  and  payment  of 
certifications. 

(b)  Flight — Reduced  Reimbursement 
Cases  (60  percent).  Flight  awards  which 
are  reimbursable  at  the  reduced  rate 
may  be  entered  normally  except  that: 

(1)  The  award  letter  will  be 
suppressed  and  a  dictated  flight  letter 
patterned  after  the  letters  shown  in 
M22-2,  part  IV,  chapter  11,  should  be 
sent  to  the  veteran  informing  him  or  her 
of  the  award  of  benefits  and  the 
reimbursement  rate(s). 

(2)  The  procedures  ouUined  in 
subparagraph  a(3),  (4)  and  (5),  will  also 
be  followed  for  flight  cases. 

(3)  The  actual  payment  of  the  reduced 
rate  will  be  accomplished  by  adjusting 
certification  processing  (see  par.  6b). 

c.  Combination  of  Reimbursement 
Rates  Cases 

(1)  Vi  a.  flight  award  is  reimbursable  at 
both  the  90  percent  rate  and  the  reduced 
rate  (see  par.  3b),  then  the  procedures 
outlined  in  subparagraph  b  should  be 
followed. 

(2)  If  a  correspondence  award  is 
reimbursable  at  both  rates  then  two 
awards  should  be  prepared. 

(a)  One  will  show  the  actual 
(September)  beginning  date  of  the 
award,  and  will  be  entered  normally  (no 
reduction  of  Rate  Per  Lesson  or  Total 
Charges  as  required  in  subparagraph  a 
above)  except  that  the  aw^  letter  will 
be  suppressed. 

(b)  liie  second  award  will  be  coded 
per  subparagraph  a,  on  VA  Form  22- 
1997S,  and  will  show  an  October  1, 1980 
begiiming  date.  In  addition,  a  “stop 
payment”  date  of  October  1, 1980,  will 
alM  be  coded  on  this  award.  Both  the 


original  (OCR  sheet)  and  carbon  copy  of 
this  award  will  be  forwarded  to  the 
finance  activity  along  with  a  copy  of  the 
September  award.  A  VA  Form  3230  will 
also  be  sent  to  Finance  stating  that 
September  training  will  be  reimbursed 
at  the  90  percent  rate  and  all  subsequent 
training  be  reimbursed  at  the  70 
percent  rate.  (See  par.  6a.)  The  award 
letter  will  also  be  suppressed  for  this 
award. 

(c)  A  dictated  letter  will  be  sent  to  the 
claimant  explaining  the  dual 
reimbursement  rate  provisions. 

6.  Certification  Processing 

Until  further  notice,  all  flight  and 
correspondence  certifications  (VA 
Forms  22-6553c,  Monthly  Cert^cation  of 
Flight  Training,  and  22-6553b)  for 
periods  on  or  after  October  1, 1980,  must 
be  reviewed  in  the  Fintmce  activity 
before  processing,  to  identify 
certifications  payable  at  a  reduced  rate. 

a.  Correspondence  Certifications  for 
either  the  90%  reimbursement  rate  or  the 
70%  reimbursement  payments  will  have 
already  been  made  to  die  award  (see 
par.  5a).  However,  if  certification  is 
received  for  an  award  which  is  to  be 
reimbursed  under  both  rates  (see  par. 

5c),  the  following  addidonsd  steps 
should  be  taken: 

(1)  Enter  a  certification  transaction 
(35C)  for  the  lessons  completed  during 
September  only. 

(2)  Submit  the  stop  pay /reentrance 
award  with  the  October  1, 1980  effective 
dates  (being  held  in  the  Finance  activity 
per  par.  5c(2))  for  entry  into  the  next 
cycle.  Any  lessons  completed  during 
September  must  be  wit^eld  fitim  this 
award  (see  M22-2,  pt.  IV,  par.  4.14e(l)). 
When  ^s  award  processes,  it  will 
terminate  the  previous  90% 
reimbursement)  award  and  begin  issuing 
payments  at  the  reduced  rate. 

(3)  Enter  the  remaining  certifirations 
with  an  effective  date  of  October  1, 

1980. 

b.  Flight  Certification  for  awards 
reimbursable  at  the  90%  rate  can  be 
entered  normally.  However, 
certifications  (35  F  transactions) 
reimbursable  at  the  60%  rate  must  be 
entered  as  follows: 

(1)  The  charges  for  the  flight  training 
to  be  certified  must  be  multiplied  by  a 
factor  of  (.667).  Fractional  cents  should 
be  rounded  to  the  nearest  cent 

(2)  The  product  of  this  calculation  will 
be  entered  into  the  transaction  in  lieu  of 
the  actual  charges  certified  by  the 
school. 

(3)  When  the  computer  issues 
payment  for  this  certification  (at  the 
current  90%  rate),  the  actual  payment 
received  by  the  veteran  will  be  60%  of 
the  charges  certified  by  the  school. 
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(4)  Accurate  records  of  the  amount  of 
flight  instruction  certified  by  the  school 
must  be  maintained.  Since  Ae  amount 
entered  into  the  computer  has  been 
factored-down,  there  will  be  no 
automatic  termination  of  the  award 
when  all  the  charges  have  been 
certified.  When  the  school  has  certified 
the  entire  approved  charges  for  the 
coiu^e,  the  award  should  be  terminated 
with  a  ‘‘Quit  Cert"  or  stop-payment. 

7.  Notice  to  Schools  ^ 

It  is  very  important  that  all  schools 
which  offer  fli^t  and  correspondence 
awards  are  notified  of  the  change  to  the 
reimbursement  rates.  The  station 
Education  Liaison  representative  should 
forward  a  letter  to  all  affected  schools, 
highlighting  the  new  reimbiu'sement  rate  * 

provisions  and  VA  policies  for 
implementing  these  provisions. 

8.  Summary 

It  is  very  important  that  flight  and 
correspondence  cases  which  are  to  be 
reimbursement  at  a  reduced  rate  are 
identified  and  controlled  until 
programing  for  automatic  adjustments 
are  installed.  This  will  require 
coordination  between  Adjudication 
Divisions  and  Finance  activities.  When 
the  computer  programing  has  been 
changed,  additional  award  actions  will 
have  to  be  taken  on  these  reduced 
reimbursement  rate  cases.  Stations 
should  attempt  to  centralize  the  award 
and  certification  activities  involved  in 
these  types  of  training  as  much  as 
possible. 

9.  Any  problems  or  questions 
concerning  these  instructions  should  be 
referred  to  Central  Office  at  FTS  389- 
3150.  > 

Dorothy  L  Starbuck, 

Chief  Benefits  Director. 

(FR  Doa  81-2112  Filed  1-18-81;  8:45  am] 
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1 

[ll-a04,Jan.14. 1961] 

CIVIL  AERONAUTICS  BOARD. 

TIME  AND  DATE:  9:30  a.m.,  January  21, 
1981. 

PLACE:  Room  1027, 1825  Connecticut 
Avenue,  MW.,  Washington,  D.C.  20428. 

subject: 

1.  Ratification  of  items  adopted  by 
notation. 

Z.  Northwest  Airiines,  Inc.,  credit  card 
refund  practices.  (Memo  No.  202,  BCCP,  BDA] 

3.  Do^et  37313,  Air  Florida  v.  Eastern  Air 
Lines — petition  for  review  of  BCP  dismissal 
of  third-party  complaint  alleging  predatory 
conduct  (Memo  No.  203.  OGC) 

4.  Dockets  38948, 38900,  Muse  Air 
Corporation  Fitness  Investigation, 
Application  of  Muse  Air  Corporation.  (OGC) 

5.  Docket  30310,  Certification  of  Commuter 
Air  Carriers.  (Memo  No.  223,  OGC] 

6.  Dockets  33381  and  32502,  Former  Large 
Irregular  Air  Service  Investigation, 
Application  for  Air  Specialities  Coip.  (Memo 
No.  211,  OGC] 

7.  Dockets  35392, 38468,  38494,  38564,  38583, 
38595,  38612,  38619,  38636,  38655,  38691,  38715, 
38777 — ^ApplicatioiM  for  exemptions  finm 
section  401  and  403  of  the  Act  in  order  to 
resell  air  transportation  obtained  in  a  barter 
transaction  with  an  airiine.  (Memo  No.  210, 
OGC,  BDA) 

8.  Docket  38907,  Amendment  to  conform 
the  air  taxi  operator  rules  in  Part  298  to  the 
new  data  requirements  for  fitness 
determinations  in  Part  204.  (Memo  No.  207, 
OGC  BDA) 


9.  Docket  38022,  Petition  by  the 
Performance  Incentives  Company  for 
rulemaking  to  remove  the  limitation  on  the 
commission  that  carriers  can  pay  to  travel 
agents  for  pro  rate  and  single  entity  charters. 
(Memo  No.  208,  OGC,  BDA) 

10.  Transfer  to  GPO  of  responsibility  for 
distribution  of  CAB  publications.  (OGC, 

OASO,  BIA)  » 

11.  Dockets  EAS-416, 417, 418, 419,  420,  422, 
423, 424, 425, 426,  Appeal  of  the  Essential  Air 
Transportation  Determinations  of  the  Cities 
of  Do^e  City,  Garden  City,  Goodland,  Great 
Bend,  Hays,  Independence/Coffeyville/ 
Parsons,  Liberal/Guymon,  Manhattan/ 
Junction  City/FL  Riley,  Salina,  and  Topeka, 
Kansas.  (Memo  No.  204,  OGC,  OCCR,  BDA) 

12.  Do^et  EAS-521,  Applications  of  Air 
Vectors  and  Courtesy  Air  Service  to  provide 
essential  air  transportation,  with  subsidy,  to 
Glens  Falls,  New  York.  (Memo  No.  212,  BDA, 
OCCR) 

13.  Dockets  37501,  EAS-565,  and  38224, 
Essential  Air  Service  at  Hazleton,  PA  and 
notice  of  Perkiomen  Airways  to  terminate 
service  at  Hazleton.  (Memo  No.  012-C,  BDA 
OCCR) 

14.  Docket  37720,  Notice  of  intent  of  Aspen 
Airways  to  terminate  service  at  Montrose, 
Colorado.  (Memo  No.  224,  BDA  OCCR) 

15.  Dockets  38968,  38971, 39016  and  39031— 
Republic  Airlines’  notice  to  suspend  service 
at  Devils  Lake,  North  Dakota,  in  18  nonstop 
or  single-plane  markets,  and  application  for 
an  exemption.  (BDA,  OCC31) 

18.  Dockets  37972, 38706  and  38705, 
Cascade's  petition  for  reconsideration  and 
clarification  of  Order  89-11-73.  (Memo  No. 
063-A  BDA  OCCR) 

17.  Docket  EAS-667,  Appeal  of  Essential 
Air  Service  Determination  for  Erie,  Pa,  filed 
by  USAir.  (OGC  BDA  OCCR) 

18.  Procedures  for  Handling  Section  419 
Subsidy  Rates  at  the  End  of  &e  Current 
Subsidy  Rate  Periods:  Request  for 
instructions.  (Memo  No.  198,  BDA  OCCR, 
OGCOEA) 

19.  Docket  35035,  Application  and  petition 
of  Cochise  Airlines  to  remove  the  subsidy 
limitation  condition  finm  its  section  401 
certificate.  (Memo  No.  209, 209-A  BDA 
OCCR) 

20.  Docket  38108,  Application  of  Part  250  to 
Operators  of  Small  Airaaft.  (BDA,  OGC) 

21.  Docket  33789,  Petition  of  Air  Florida, 

Inc.  for  reconsideration  of  Order  79-11-103. 
(Memo  No.  205,  BDA) 

22.  Docket  EAS-^33,  Renewal  appeal  of 
essential  air  service  determination  of  Pago 
Pago  filed  by  the  Government  of  American 
Samoa.  (OGC,  OCCR,  BDA) 

23.  Do^et  38608,  Petition  of  Aerolineas 
Nacinonales  del  Ecuador,  SA.,  (ANDES)  for 
reconsideration  of  Order  80-10-179,  granting 
Aeroservidos  Ecquatorianos,  CA.  (AECA)  a 
limited  exemption  to  operate  nonscheduled 
cargo  flights  between  &e  United  States  and 
Colombia.  (Memo  No.  021-A  BIA,  BCP,  OGC) 

24.  Docket  38999,  Application  of  Guy- 
America  Airways,  Inc.  for  a  certificate  of 


public  convenience  and  necessity  pursuant  to 
section  401  of  the  Act  to  engage  in  foreign  air 
transportation  of  persons,  property  and  mail 
(New  York-Georgetown,  Guyana)  (Memo  No. 
213,  BIA  OGC,  BALJ) 

STATUS:  Open. 

PERSON  TO  contact:  Phyllis  T.  Kaylor, 
the  Secretary  (202)  67S-5068. 

[S-SS-Sl  nied  l-ie-81;  3:47  pm] 
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[M-304,  Arndt  1,  Jan.  15, 1981] 

CIVIL  AERONAUTICS  BOARD. 

TIME  AND  date:  9:30  a.m.,  January  21, 
1981. 

PLACE:  Room  1027, 1825  Connecticut 
Avenue  NW.,  Washington,  D.C  20428. 

subject: 

Deletion:  15.  Dockets  38968, 38971, 39016, 
39031 — Republic  Airlines'  notices  to  suspend 
service  at  Devils  Lake,  North  Dakota,  in  18 
nonstop  or  single-plane  maricets,  and 
application  for  an  exemption.  (BDA  OCCR) 
Addition:  22a.  Docket  38770,  Petition  of 
Peninsula  Airways,  Inc.,  for  establishment  of 
fair  and  reasonable  service  mail  rates; 
Docket  38180,  Petition  of  Sea  Airmotive,  Ina, 
for  establishment  of  fair  and  reasonable 
service  mail  rates.  (BDA) 

Addition:  22b.  Docket  38963,  Petition  of 
Munz  Northern  Airlines,  Inc.,  for 
establishment  of  Service  Mail  Rates.  (BDA) 

STATUS:  Open. 

PERSON  TO  contact:  Miyllis  T.  Kaylor, 
the  Secretary  (202)  873-5068. 

(S-S7-81  Filed  l-lS-Sl:  3:47  pm] 

BNXMQ  CODE  SSHMlVdi 


3 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION. 

Pursuant  to  the  provisions  of  the 
“C^vemment  in  the  Sunshine  Act”  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  2:10  p.m.  on  Thursday,  January  15, 
1981,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  (Corporation 
met  in  closed  session,  by  telephone 
conference  call,  to  consider  the 
following  matters: 

Recommendation  regarding  the  liquidation  of 
assets  acquired  by  the  Cloiporation  from 
Franklin  National  Bank  (In  Liquidation). 
New  Yoric,  New  Yoric  (Ciase  No.  44,653^). 
Personnel  matters. 

In  calling  the  meeting,  the  Board  of 
Directors  determined,  on  motion  of 
Chairman  Irvine  H.  Sprague,  seconded 
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by  Director  William  M.  Isaac 
(Appointive),  concurred  in  by  Mr.  H.  Joe 
Selby,  acting  in  the  place  and  stead  of 
Director  John  G.  Heimaim  (Comptroller 
of  the  Currency],  that  Corporation 
business  required  its  consideration  of 
the  matters  on  less  than  seven  days’ 
notice  to  the  public;  that  no  earlier 
notice  of  the  meeting  vsras  practicable; 
that  the  public  interest  did  not  require 
consideration  of  the  matters  in  a 
meeting  open  to  public  observation;  and 
that  the  meeting  was  exempt  from  the 
open  meeting  requirements  of  the 
“Government  in  the  Sunshine  Act"  by 
Authority  of  subsections  (c)(2],  (c)(6], 
(c](8],  and  (c)(9](B]  thereof  (5  U.S.C.  522b 
(c)(2),  (c)(8),  (c)(8),  and  (c)(9)(B)). 

Dated;  January  15, 1981. 

Federal  Deposit  Insurance  Corporation. 

Hoyle  L.  Robinson, 

Executive  Secretary. 

[S-S5-81  FUed  1-16-81;  1:13  pm) 

BUJJNO  CODE  671«-«1-ll 
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FEDERAL  ENERGY  REGULATORY 
COMMISSION. 

“FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT.  46  FR  2767, 
January  12, 1981. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  MEETING:  10  a.m.,  January  14, 1981. 
CHANGE  IN  THE  MEETING:  The  following 
item  has  been  added:  ' 

Item  No..  Docket  No.,  and  Company 
CP-7:  CP81-139-000,  Southern  Energy 
Company,  Southern  Natural  Gas  Company 
and  Boston  Gas  Company. 

Lois  D.  Cashell, 

Acting  Secretary. 

(S-100-«l  Filed  l-lS-Sl;  3:57  pm] 
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FEDERAL  ENERGY  REGULATORY 
COMMISSION. 

TIME  AND  date:  10  a.m.,  January  22, 
1981. 

PLACE:  Room  9306,  825  North  Capitol 
Street  NE.,  Washington,  D.C.  20426. 
STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  Agenda. 

Note. — Items  listed  on  the  agenda  may  be 
deleted  without  further  notice. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Lois  D.  Cashell,  Acting 
Secretary;  telephone  (202)  357-8400. 

This  is  a  list  of  matters  to  be 
considered  by  the  Commission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda; 
however,  all  public  documents  may  be 


examined  in  the  Division  of  Public 
Information. 

Power  Agenda— 477th  Meeting,  January  22, 
1961,  Regiilar  Meeting  (10  aan.) 

CAP-1.  Docket  No.  ER81-151-000.  Iowa 
Utilities  Co. 

CAP-2.  Docket  No.  ER81-146-000,  New 
England  Power  Co. 

CAP-3.  Docket  Nos.  ER77-354  and  ER78-14, 
Missouri  Utilities  Co. 

CAP-4.  Docket  Nos.  ER80-118  and  ER80-511, 
Niagara  Mohawk  Power  Co. 

CAP-5.  Docket  No.  ER80-298,  El  Paso  Electric 
Co. 

CAP-6.  Docket  No.  ER80-473,  DtIke  Power 
Co. 

CAP-7.  Docket  No.  ER86-2,  Consolidated 
Edison,  Co.  of  New  York 
CAP-8.  Docket  No.  EL81-5-000,  Edison 
Electric  Institute 

CAP-6.  Docket  No.  EF80-3041,  Southeastern 
Power  Administration — ^Kerr-Philpott 
Projects 

Miscellaneous  Agenda— 477th  Meeting, 
January  22, 1961,  Regular  Meeting 
CAM-1.  Docket  No.  QF80-25,  Granite  City 
Steel 

CAM-2,  (a)  Docket  No.  RM79-76  (Wyoming — 
3),  high-cost  gas  produced  from  ti^t 
formations;  (b)  Docket  No.  RM79-76 
(Louisiana — 1],  high-cost  gas  produced 
from  tight  formations 
CAM-3.  Docket  No.  GP81-  ,  USGS  New 
Mexico,  South  Central  Region,  Section  108 
NGPA  Determination,  AMOCO  Production 
Co.,  L.C.  KeUy  No.  1  Well  USGS  Docket  No. 
NM-4304-79,  FERC  Control  No.  JD60-11312 
CAM-4.  Docket  No.  RA79-24,  Exxon  Co., 
U.S.A. 

CAM-5.  Docket  No.  RA80-92,  Wedge  Service 
Station,  Inc. 

CAM-6.  Docket  No.  RA80-49,  Mardiros 
Torikian 

CAM-7.  Docket  No.  RO80-11,  Vic  &  Lou's 
Union 

CAM-8.  Docket  No.  R08&-8,  Bill  J.  Graham 
CAM-6.  Docket  No.  R081-2-000,  Sunset 
Boulevard  Car  Wash;  Docket  No.  R081-3- 
000,  Weber’s  Chevron  Service;  Docket  No. 
R061-4-000,  Alameda  Chevron;  Docket  No. 
R081-5-000,  Mike’s  Shell  Chevron;  Docket 
No.  RC)81-6-000,  Tenth  Street  Chevron; 
Docket  No.  R081-7-000,  Ed  Gularte 
Chevron;  Docket  No.  R081-8-000,  Ted’s 
Arco  Service;  Docket  No.  R081-9-000, 
Petaluma  Standard  Service;  Docket  No. 
R081-10-000,  Westlake  Union  Service; 
Docket  No.  RO81-11-000,  Ben’s  Exxon 
Service;  Docket  No.  RO81-12-000,  Bill 
Wren’s  Shell;  Docket  No.  R081-13-000, 
Wallace  Arco  Service;  Docket  No.  R081- 
14-000,  Lazar  Super  Shell;  Docket  No. 
R081-15-000,  Gallagher’s  Shell  Service; 
Docket  No.  R081-16-000,  Regalia’s 
Chevron;  Docket  No.  R081-17-000,  Joe 
Berube  Services;  Docket  No.  R081-18-000, 
Peter  Marenco  Exxon  Service;  Docket  No. 
R081-19-000,  Vale  Vista  Chevron;  Docket 
No.  R081-20-000,  Bob  Hutchinson,  Inc.; 
Docket  No.  RO81-21-000,  Ray’s  Civil 
Center  Mobil;  Docket  No.  R081-22-000, 
Chuck’s  Auto  Service;  Docket  No.  R081- 
23-000,  Berryessa  Chevron;  Docket  No. 
RO81-24-000,  Walt’s  Shell  Service;  Docket 


No.  R061-25-000,  Miraloma  Shell;  Docket 
No.  RO81-2e-000,  Dhority’s  Union  76; 

Docket  No.  R081-27-000,  Millbrae  Shell; 
Docket  No.  R081-28-000,  Steve  Homer 
Chevron  Service;  Docket  No.  R081-29-000, 
Ken’s  Chevron  Service;  Docket  No.  R081- 
30-000,  Bill  Pendergast  &  Son  Chevron; 
Docket  No.  RO81-31-000,  Cutting  Shell; 
Docket  No.  R081-32-000,  Grapevine 
Texaco;  Docket  No.  R081-33-000,  Starr 
Union  ^rvice;  Docket  No.  R081-34-000, 
McDowell  Exxon;  Docket  No.  R081-35- 
000,  Art’s  Chevron  Service;  Docket  No. 
R081-36-000,  Richard  Thompon  Chevron; 
Docket  No.  RO81-37-000,  Tom’s  Union; 
Docket  No.  RO81-38-000,  Hal  Abel 
Chevron;  Docket  No.  R081-39-000,  John 
DeLaveaga’s  Chevron;  Docket  No.  R081- 

40- 000,  Britton  Chevron;  Docket  No.  R081- 

41- 000,  Marina  Chevron;  Docket  No.  RC81- 

42- 000,  Ralph  Mitchell’s  Hilltop  Ch.;  Docket 
No.  R081-43-000,  Smith’s  Chevron;  Docket 
No.  RO81-44-000,  Art  Gordon  Chevron; 
Docket  No.  RO81-45-000,  Fred  Hartmann’s 
Chevron;  Docket  No.  R081-46-000,  Walt’s 
DanviUe  Chevron;  Docket  No.  R081-47- 
000,  Petersen  and  Hill;  Docket  No.  R081- 
46-000,  Elwood  Chevron  Service;  Docket 
No.  R081-49-000,  Doug  Myers  Chevron 
Service;  Docket  No.  RO81-50-000,  Santa 
Maria  Chevron;  Docket  No.  RO80-51-000, 
Willow  Pass  Chevron;  Docket  No.  RO80- 
52-000,  Tom’s  Coffee  ’Tree  Chevron 

Gas  Agenda— 477ffi  Meeting,  January  22, 

1961,  Regular  Meeting 
CAG-1.  Docket  No.  RP80-141,  Locust  Ridge 
Gas  Co. 

CAG-2.  Docket  No.  RP78-58,  Valero 
Interstate  Transmission  Co. 

CAG-3.  Docket  No.  RP80-78,  Panhandle 
Eastern  Pipe  Line  Co. 

CAG-4.  Docket  No.  RP76-3,  Inland  Gas  Co. 
CAG-5.  Docket  No.  075-602,  Roy  M. 
Huffington,  Inc. 

CAG-6.  Docket  No.  CI78-677,  R.  Lacy,  Inc. 
CAG-7.  Rate  Schedule  No.  81,  the  Superior 
Oil  Co. 

CAG-8.  Docket  Nos.  CP66-111,  et  al..  Great 
Lakes  Gas  Transmission  Co. 

CAG-9.  Docket  Nos.  CP80-548  and  CP81-12- 
000,  Texas  Eastern  'Transmission  Corp. 
CAG-10.  Docket  No.  CP80-472,  Teimessee 
Gas  Pipeline  Co.,  Division  of  Tenneco  Inc. 
CAG-11.  Docket  Nos.  CP79-118  and  CPSO- 
466,  United  Gas  Pipe  Line  Co. 

CAG-12.  Docket  No.  CP80-211,  Florida  Gas 
Transmission  Co.,  and  Southern  Natural 
Gas  Co. 

CAG-13.  Docket  No.  CP77-411,  Southwest 
Gas  Corp. 

CAG-14.  Docket  No.  CP80-291,  Northwest 
Pipeline  Corp. 

CAG-15.  Docket  No.  CP80-500.  Northern 
Natural  Gas  Co.,  Division  of  Intemorth,  Inc. 

Power  Agenda — 477th  Meeting,  January  22, 
1961,  Regiilar  Meeting 

I.  Licensed  Project  Matters 
P-1.  Reserved 
n.  Electric  Rate  Matters 
ER-1.  Docket  No.  ER81-144-600,  Upper 
Peninsula  Power  Co. 

ER-2.  Docket  Nos.  ER77-464.  ER78-337, 
ER79-478,  ER79-479.  ER80-313  and  ER80- 
376,  Public  Service  Co.,  of  New  Mexico 
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ER-d.  Docket  No.  ER79-3021,  Southeastern 
Power  Administration  Cumberland  Basin 
Projects  3 

Miscalls  fHHHU  Agoida,  477th  Meeting, 
lanuaiy  22,  Ittl,  Regular  Meeting 
M-l.  Docket  No.  RM80-e5,  exemption  from 
all  or  part  of  part  I  of  the  Federal  Power 
Act  of  Small  Hydroelectric  Power  Projects 
with  an  installed  capacity  of  5  megawatts 
or  less 

M-2.  Reserved 
M-3.  Reserved 

M-4.  Docket  No.  RM80-33,  final  rules  for  part 
270,  subpart  B,  sections  270.201, 270.202  and 
270.204 

M-6.  Docket  No.  RM81-  ,  interstate  pipeline 
blanket  certificates  for  routine 
transactions — procedural  rule 

Gas  Agenda— 477lfa  Meeting,  January  22, 

IMl,  Regular  Meeting 

L  Pipriine  Rate  Matters 
RP-1.  Docket  No.  RP70-20,  Columbia  Gas 
Transmission  Coip. 

D.  Producer  matters 
CI-1.  Reserved 

m.  Pipdlne  Certificate  Matters 
CPI.  Docket  Nos.  CP75-140,  et  aL,  Pacific 
Alaska  Lng  Co.,  et  aL;  Docket  Nos.  CP74- 
100,  et  aL,  Pacific  Indonesia  Lag  Co.,  et  al.; 
Do^et  No.  C178-453.  Pacific  Lighting  Gas 
Development  Co.;  Docket  No.  CI78-452, 
Pacific  Simpco  Partnership 
CP2.  Docket  No.  CP80-335,  Aricansas 
Louisiana  Gas  Co. 

CP3.  Docket  No.  TCOO-Ol,  Central  Florida 
GasCorp. 

CP4.  Docket  No.  (381-22-000,  Southern  Union 
Gathering  Co. 

LoisD.CadidL 
Acting  Secretary. 

(8-101-61  niad  l-lS-Sl  3:S7  pa) 
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noaiAL  Hom  loan  bank  board. 

*>COCRAL  REQIBTER”  CITATION  OF 
FRRVIOUB  ANNOUNCEMENT:  Vol.  46.  Issue 
8,  p.  3107,  published  Tuesday,  January 
13. 1981. 

FNEVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  MEETINO;  10  a.m.,  Friday,  January  16, 
1961. 

FlACE:  1700  G  Street  NW.,  board  room. 
Sixth  Floor.  Washington,  D.C. 

BTATUB:  Open  meeting. 

CONTACT  PERSON  FOR  MORE 
BIFORMATIOMI  Mr.  Marshall  (202-377- 
6677). 

CHANGES  Bl  THE  MEETING:  The  Bank 
Board  Meeting  previously  scheduled  for 
FHday,  January  16, 1981,  has  been 
changed  from  10  a.m.  to  3:30  p.m.  The 
following  items  have  been  added  to  the 
open  meeting: 

Amendments  relating  to  Officers  and 
Directors  of  Federal  Associations 


Debt  cards;  Remote  Service  Unit 
Amendments 
[S-aS-Sl  Flkd  l-lS-81:  IM  pm] 
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FEDERAL  MARITIME  COMMISSION. 

TIME  AND  DATE:  3  p.m..  January  15. 1981.  ^ 

place:  Room  12126, 1100  L  Street  NW.. 
Washington,  D.C.  20573. 

status:  Closed. 

MATTER  TO  BE  considered: 

1.  Implementation  of  "Fifty-Mile  Rule"  at 
East  and  Gulf  Coast  Ports. 

CONTACT  PERSON  FOR  MORE 

information:  Frands  C.  Humey, 
Secretary  (202)  523-5725. 

[S«.61  nM  1-16-Sl:  ua)  pm] 

■SJJNQ  COOE  S7SM1-M 
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federal  MAMTHSE  COMMISSION. 

"FEDERAL  REGISTER”  CITATION  OF 
PREVIOUS  announcement:  46  FR  2246, 
January  8, 1981. 

PIMVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  THE  MEETINO:  (9  a.m.,  January  14. 
1981. 

CHANGE  IN  THE  MEETINO:  Addition  of  the 
following  item  to  the  dosed  session: 

2.  Docket  No.  80-5:  Dynamic  International 
Frei^t  Forwarder  Inc.,  Independent  Ocean 
Freight  Forwarder  License  Application  and 
Possible  Violation  of  Section  44,  Shipping 
Act,  1918— Further  consideration  of  the 
record. 

[S-aS-Sl  FIM 1-16-81: 1.-14  pm] 
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FEDERAL  MINE  SAFETY  AND  HEALTH 
REVWW  COMMISSION. 

January  18, 1981. 

TIME  AND  DATE:  10  a.m.,  Wednesday, 
January  21. 1981. 

place:  Room  600, 1730  K  Street  NW., 
Washington,  D.C. 

status:  Open. 

MATTERS  TO  BE  CONSRNOIEO:  The 

Commission  will  consider  and  act  upon 
the  following: 

1.  Eastover  Mining  Company.  Docket  No. 
VA  80-84.  (PetiticHi  for  Discretionary  Review; 
issues  indude  interpretation  and  application 
of  30(311  $75,507). 

2.  Climax  Molybdenum  Company,  Docket 
Nos.  DENY  78-553-M.  DENY  78-554^ 
WEST  79-340-M.  (Petition  for  Discretionary 
Review;  issues  include  interpretation  and 
application  of  30  (311 1 57.12-82). 


CONTACT  PERSON  FOR  MORE 
information:  Jean  Ellen,  202-653-5632. 

[S-87-81  FUad  1-16-81;  1:2S  pm] 

SajJNQ  COM  6616-11-11 
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METRIC  BOARD. 

TIME  AND  date:  9:30  a  jn..  Thursday. 

February  5. 1981. 

PLACE:  Key  Bridge  Marriott  Hotel,  Salon 

D.  Potomac  Ballt^m,  1401  Lee 

Ifrghway.  Arlington,  Virginia  22209. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  considered: 

Approval  of  Agenda:  Review/ Approval  of 
Minutes  of  December  Board  Meeting 
Federal  Han.  A  joint  report  by  Mr.  Parent, 
USMB  staff  and  Mr.  EUworth  DCH) 
offidal  and  (3iairman  of  the  Metrication 
Operating  (kimmittee  will  serve  to:  Omvey 
to  the  Bo^  a  final  report  on  the  portion  of 
the  USMB  Federal  Plan  which  serves  to 
define  the  Board’s  relationships  and 
operating  protocol  with  the  Interagency 
Ciommittee  on  Metric  Policy  (I(3i4P)  and  its 
supporting  Metrication  Operating 
(kimmittee  (M(X]),  and  to  present  the  final 
version  of  the  Federal  Pdicy  and 
Guidelines  to  the  USMB  tot  review  and 
midorsemenL  State  Program.  The  Board 
will  be  presented  with  the  long-term  plan 
for  contouing  the  formal  establishment  of 
the  National  Council  on  State  Metricatiim 
and  the  establishment  of  the  rdationshqw 
between  the  State  organiution  and  USI^ 
Mrs.  Francis  West,  an  official  of  the  State 
of  Delaware  and  the  chairperson  of  the 
CoundL  will  give  a  short  i»esaitation  and 
will  be  assisted  in  answering  questicms  by 
Mr.  Larry  (3iisholm,  Director  USMB 
State  Programs. 

Annual  Beport  Review  of  final  draft  and 
design  for  USMB  1980  Annual  Report. 
Committee  Reports.  Repent  by  the 
(3iairman  of  the  Hanning  and 
(foordination;  Public  Awareness  ft 
Education;  Research;  Ad  Hoc  (fommittee 
on  Standuds;  Ad  Hoc  Committee  on  State 
(fovemment,  and  Ad  Hoc  Committee  on 
ANMC  on  tile  status  of  eadi  Committee’s 
projects  and  activities. 

Agenda  Items  for  March  Board  Meeting: 
Agenda  items  to  be  emsidoed  tot  the 
March  5-8, 1981  meeting  to  be  held  in 
Albuquerque,  New  Mexico. 

Proposed  USMB  Resolution  for  Educators. 

CONTACT  PERSON  FOR  FURTHER 

information:  Ms.  Lu  Verne  V.  Hall 

(703)  235-1933. 

Louis  F.Pofit, 

Chairman. 

(S-80-81 HM  1-16.«1:  »4X  pa] 

SaXJWQCOMSSM  St  II 
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METRIC  BOARD. 

(Executive  Committee) 

TH«  AND  dati:  8  aju..  Thursday. 
February  5, 1961. 
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place:  United  States  Metric  Board,  1600 
Wilson  Boulevard,  fourth  floor, 
Arlington,  Virginia  22209. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED:  Annual 
Report  of  the  United  States  Metric 
Board. 

CONTACT  PERSON  FOR  FURTHER 
information:  Malcolm  E.  O’Hagan, 
Executive  Director  (703)  235-1933. 

Louis  F.  Polk, 

Chairman. 

[S-Sl-81  Filed  l-lB-81;  3:42  pm] 

BILLING  CODE  6820-94-M 
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METRIC  BOARD. 

(Research  Committee)  _ 

TIME  AND  date:  10  am.,  Wednesday, 
February  4, 1981. 

PLACE:  United  States  Metric  Board,  1600 
Wilson  Boulevard,  Suite  400,  Arlington, 
Virginia  22209. 

STATUS:  The  meeting  will  be  open  to  the 
public. 

MATTERS  TO  BE  CONSIDERED:  Two 

briefings  on  Research  Activities:  (1)  A 
general  status  report  of  all  research 
projects  and  activities;  (2)  Discussions 
on  the  Fiscal  Year  1983  Research  Call. 
CONTACT  PERSON  FOR  MORE 
information:  G.  Edward  McEvoy, 
Director  of  Research,  United  States 
Metric  Board,  1600  Wilson  Boulevard, 
Suite  400,  Arlington,  Virginia  22209  (703) 
235-2583. 

Louis  F.  Polk, 

Chairman,  United  States  Metric  Board. 

(S-82-n  Filed  l-lB-81;  3:43  pm] 

BNJJNO  CODE  6S20-S4-M 
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METRIC  BOARD. 

(Ad  Hoc  Committee  on  State 
Government) 

TIME  AND  date:  10  a.m.,  Wednesday, 
February  4, 1981. 

PLACE:  U.S.  Metric  Board,  Fourth  floor, 
1600  Wilson  Boulevard,  Arlington, 
Virginia  22209. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1.  NCSM  Charter. 

2.  Program  ideas  for  NCSM  June  meeting. 

3.  Metric  clearinghouse. 

CONTACT  PERSON  FOR  FURTHER 


INFORMATION:  Lawrence ).  Chisholm 
(703)  235-2583. 

Louis  F.  Polk, 

Chairman,  United  States  Metric  Board. 

[S-93-81  Filed  1-16-81;  3:44  pm] 

BILUNQ  CODE  6820-94-M 
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METRIC  BOARD. 

(Ad  Hoc  Committee  on  Standards) 

TIME  AND  date:  1  p.m.,  Wednesday, 
February  4, 1981. 

PLACE:  U.S.  Metric  Board,  Fourth  floor, 
1600  Wilson  Boulevard,  Arlington, 
Virginia  22209. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  minutes. 

2.  Program  Planning  Activity  Report. 

3.  ANMC  Ad  Hoc  Committee  on 
Standards. 

4.  Standards  Organizations 
Communications. 

5.  Metric  Practice  National  Standard 
Status. 

6.  Rationalization  Opportunities — 
Preferred  Units. 

CONTACT  PERSON  FOR  FURTHER 
information:  John  M.  Tascher  (703) 
235-2583. 

Louis  F.  Polk, 

Chairman,  United  States  Metric  Board. 

[S-94-ei  Filed  1-16-81;  3:45  pm] 

BILUNG  CODE  6S20-94-M 
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METRIC  BOARD. 

Planning  and  Coordination  Committee 
TIME  AND  date:  3  p.m.,  Wednesday, 
February  4, 1981. 

PLACE:  U.S.  Metric  Board,  Fourth  Floor, 
1600  Wilson  Boulevard,  Arlington, 
Virginia  22209. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Construction  Metrication  Update. 

2.  Fiscal  year  1981  Project  Activities. 

3.  Report  on  Private  Sector  Meetings. 

4.  Discussion  of  Planning  and  Coordination 
Committee  Involvement  in  Fiscal  year  1981 
Programs. 

5.  New  Business. 

CONTACT  PERSON  FOR  FURTHER 
INFORMATION:  Charles  Danner  (703)  235- 
2583. 

Louis  F.  Polk, 

Chairman,  United  States  Metric  Board. 

[S-9S-81  Filed  1-16-81;  3;46pm] 

BILUNG  CODE  6820-94-M 
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NATIONAL  COUNCIL  ON  EDUCATION 
RESEARCH. 

“FEDERAL  REQISTER”  CITATION  OF 


PREVIOUS  ANNOUNCEMENT:  (S-2343-80, 
December  19, 1980. 

DATE  AND  TIME:  9:30  a.m.-3:30  p.m., 
January  22, 1981. 

PLACE:  Room  823,  National  Institute  of 
Education,  1200  19th  Street  NW., 
Washington,  D.C. 

The  National  Council  on  Educational 
Research  hereby  gives  notice  that  on 
January  16, 1981,  Certification  was 
received  from  the  Department  of 
Education,  Office  of  General  Counsel, 
that  in  the  opinion  of  that  office,  the 
NCER  “would  be  authorized  to  close- 
portions  of  its  meeting  on  January  22, 
1981,  under  5  U.S.C.  522b(c)(9)(B)  and  34 
CFR  705.2(a)(9)  for  the  purposes  of 
reviewing  and  discussing  with  the 
Director  of  NIE,  the  proposed  executive 
branch  budget  for  (Fiscal  Year  1982,  in 
particular,  the  sections  dealing  with  the 
budget  and  funding  priorities  of  NIE.” 

As  previously  reported,  agenda  item  #8 
Fiscal  Year  1982  Budget— 2:30  p.m.-3:30 
p.m.)  will  be  closed  to  the  public. 
CONTACT  PERSON  FOR  MORE 
information:  Ella  L.  Jones, 
Administrative  Coordinator /NCER; 
telphone;  202/254-7900. 

Peter  H.  Gerber, 

Chief,  Policy  and  Administrative 
Coordination,  National  Council  on 
Educational  Research. 

[S-89-81  Filed  1-16-81;  1:44  pm] 

BILUNG  CODE  4000-05-M 
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NATIONAL  RAILROAD  PASSENGER 
CORPORATION. 

In  Accordance  with  Rule  4a.  of 
Appendix  A  of  the  Bylaws  of  the 
National  Railroad  Passenger 
Corporation,  notice  is  given  that  the 
Board  of  Directors  will  meet  on  January 
28, 1981. 

A.  The  meeting  will  be  held  on 
Wednesday,  January  28, 1981,  at  the 
Hotel  del  Coronado,  1500  Orange 
Avenue,  Coronado,  California, 

Beginning  at  9:30  a.m. 

B.  The  meeting  will  be  open  to  the 
public  at  10:30  a.m.  beginning  with 
agenda  item  No.  3,  as  described  below. 

C.  The  agenda  items  to  be  discussed 
at  the  meeting  follow. 

Agenda — National  Railroad  Passenger 
Corporation 

Meeting  of  the  Board  of  Directors— January 
28, 1981 

(9:30)  Closed  Session 

1.  hitemal  Personnel  Matters 

2.  Litigation  Matters 
(10:30)  Open  Session 

3.  Approval  of  Minutes  of  Regular  Meeting  of 

December  17, 1980 
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4.  Approval  of  FY 1981  Capital  Budget 

5.  Approval  of  Policy  Governing  Levels  of 

Authority  for  Capital  Projects 

6.  Approval  of  Investment  resolution 

7.  Commitment  Approval  Requests: 

n-26  New  York-Sunnyside  Yard — ^Extend 
480  Volt  Standby  System 
81-36  Acquisition  of  Maintenance  of  Way 
Equipment 

81-37  through  81-40  Springfield  Line — 
Right-of-Way  Improvements 
81-41  through  81-46  Northeast  Corridor — 
Facility  and  Right-of-Way  Improvements 
81-47  through  81-55  Harrisburg  Line — 
Facility  and  Right-of-Way  Improvements 

8.  Board  Committee  Reports 
Finance 

Orgainzation  and  Compensation 

9.  President’s  Report 

10.  New  Business 

11.  Adjournment 

D.  Inquiries  regarding  the  information 
required  to  be  made  available  pursuant 
to  Appendix  A  of  the  Corporation’s 
Bylaws  should  be  directed  to  the 
AssistEuice  Corporate  Secretary  at  (202) 
383-3991. 

January  16, 1981. 

Barbara  J.  Willman, 

Assistant  Corporate  Secretary 

(S-8«-«  Filed  12m  pm) 
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SKCURITIES  AHD  EXCHANQE  COMMISSION. 

“PEOERAL  REGISTER"  CITATION  OF 
PREVIOUS  announcement;  46  FR  2453, 
January  1, 1986. 

STATUS:  Closed  meeting. 

PLACE:  Room  825,  500  North  Capitol 
Street  Washington,  D.C. 

DATE  PREVIOUSLY  ANNOUNCED: 

Wednesday,  January  7, 1981. 

CHANGES  IN  THE  MEETING:  Additional 
meeting.  The  following  items  were 
considered  at  a  closed  meeting 
scheduled  for  Thursday,  January  15, 
1981,  at  9:15. 

Regulatory  matter  regarding  financial 
institutions. 

Consideration  of  amicus  participation. 

Chairman  Williams  and 
Commissioners  Loomis,  Evans,  and 
Friedman  determined  that  Commission 
business  required  the  above  changes 
and  that  no  earlier  notice  thereof  was 
possible. 

At  times  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
'  information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Paul 
Lowenstein  at  (202)  272-2092. 


January  15, 1981. 

[S-«e-n  Filed  1-19-Sl:  3:47  pm] 
BHJJNQ  CODE  M10-01-M 


SECURITIES  EXCHANGE  COMMISSION. 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Government  in  die 
Sunshine  AcL  Pub.  L  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  January  19, 1981,  in  Room 
825,  500  North  Capitol  StreeL 
Washington,  D.C. 

Closed  meeting  will  be  held  on 
Monday,  January  19, 1981,  at  10:00  ajn. 

The  Commissioners,  their  legal 
assistants,  the  Secretary  of  the 
Commission,  imd  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  are  responsible  for 
the  calendared  matters  may  be  present 
The  General  Counsel  of  die 
Commission,  or  his  designee,  has 
certified  that  in  his  opinion,  the  items  to 
be  considered  at  the  dosed  meeting  may 
be  considered  pursuant  to  one  or  more 
of  the  exemptions  set  forth  in  5  U.S.C. 
522b(c)(4)(8)(9)(A)  and  (10)  and  17  CFR 
200.402(a)(4)(8)(9)(i)  and  (10). 

Chairman  Williams  and 
Commissioners  Loomis,  Evans,  and 
Friedman  determined  to  hold  the 
aforesaid  meeting  in  closed  session. 

The  subject  matter  of  the  dosed 
meeting  scheduled  for  Monday,  January 
19, 1981,  at  10:00  a.m.,  will  be: 

Freedom  of  Information  Act  appeal 
Freedom  of  Information  Act  appeals  and 
Confidential  treatments. 

Regulatory  matter  bearing  enforcement 
implications. 

Consideration  of  amicus  participation. 
Insitution  of  an  administrative  proceeding  of 
an  enforcement  nature. 

Institution  of  injunctive  actions. 

Settlement  of  injunctive  actioru. 

At  times  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Bruce 
Mendelsohn  at  (202)  272-2091. 


January  15, 1981. 

[S-SS-Sl  Filed  1-16-81;  3.-48  pra] 
BAUNQ  CODE  S010-01-M 


19 


.■ 

.  v-y-.^r  r.x^,,  ,  ■-»  : 

,.-  ■'  •  ■ 

! '  ’  1'  y '.'  ' 

n  ..  --■  _•■  '  v<^  * 

'  :  ■  •,  .•  r=.. 

•; 

.,,  >:  '  y  tv  , 

■  y.T:::\. 

;■  .  *  ■■--,■  -  • 

•  ■ '  'v  ■*  ■  ■  •  . 

'*  V.'/V  ‘  “ 

■ .  t  :  >■-  ..V 

•  'V-O.  '  ,  .  ■•'3  r  - 

If ;. . "  "  -  .,- 

v,  ’  ',  '■ ..  >: 

V;*  " 

■  A'- 

,, 

‘uimh  -■- 

Reader  Aids 


Federal  Register 

Vol.  46.  No.  13 

Wednesday,  January  21,  1981 


INFORMATION  AND  ASSISTANCE 

PUBLICATIONS 

Code  of  Federal  Regulations 

CFR  Unit 

202-523-3419 

General  information,  index,  and  finding  aids 

523-3517 

523-5227 

Incorporation  by  reference 

523-4534 

Printing  schedules  and  pricing  information 

523-3419 

Federal  Register 

Corrections 

523-5237 

Daily  Issue  Unit 

523-5237 

General  information,  index,  and  finding  aids 

523-5227 

Public  Inspection  Desk 

633-6930 

Scheduling  of  dociunents 

523-3187 

Laws 

Indexes 

523-5282 

Law  numbers  and  dates 

523-5282 

Slip  law  orders  (GPO) 

523-5266 

275-3030 

Presidential  Documents 

Executive  orders  and  proclamations 

523-5233 

Public  Papers  of  the  President 

523-5235 

Weekly  Compilation  of  Presidential  Documents 

523-5235 

Privacy  Act  Compilation 

523-3517 

United  States  Government  Manual 

523-5230 

SERVICES 

Agency  services 

523-3408 

Automation 

523-3408 

Dial-a-Reg 

Chicago,  Ill. 

312-663-0884 

Los  Angeles,  Calif. 

213-688-6694 

Washington,  D.C. 

202-523-5022 

Magnetic  tapes  of  FR  issues  and  CFR 
volumes  (GPO) 

275-2867 

Public  briefings:  “The  Federal  Register — 

What  It  Is  and  How  To  Use  It" 

523-5235 

Public  Inspection  Desk 

633-6930 

Regulations  Writing  Seminar 

523-5240 

Special  Projects 

523-4534 

Subscription  orders  and  problems  (GPO) 

783-3238 

TTY  for  the  deaf 

523-5239 

FEDERAL  REGISTER  PAGES  AND  DATES,  JANUARY 

1-858 . 

. 2 

859-1248 . 

. 5 

1249-1658 . 

. 6 

1659-2022... . 

. 7 

2023-2312 . 

. ft 

g 

2589-2968 . 

..; . 12 

2969-3202 . 

. 13 

3203-3488 . 

. 14 

3489-3800 . 

1S 

3801-4658 . 

. 16 

4659-.>iA.<M 

IQ 

5851-6862 . 

. 21 

CFR  PARTS  AFFECTED  DURING  JANUARY 


At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  list  of  CFR  Sections  Affected  (LSA).  which 
lists  parts  arid  sections  affected  by  documents  published  since 
the  revision  date  of  each  title. 


3  CFR 

Admlnlstratlva  Orders: 

Presidential  Determinat 
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AGENCY  PUBUCATION  ON  ASSIGNED  DAYS  OF  THE  WEEK 

The  following  agencies  have  agreed  to  publish  all 
documents  on  two  assigned  days  of  the  week 
(Monday /Thursday  or  Tuesday/Friday). 

This  is  a  voluntary  program.  (See  OFR  NOTICE 

41  FR  32914,  August  6,  1976.) 

Monday 

Tuesday 

Thursday 

FfMay 

DOT/SECRETARY 

USDA/ASC^ 

DOT/SECRETARY 

USDA/ASCS 

DOT/COAST  GUARD 

USDA/FNS 

DOT/(X)AST  GUARD 

USDA/FNS 

DOT/FAA 

USDA/FSQS 

DOT/FAA 

USDA/FSQS 

DOT/FHWA 

USDA/REA 

DOT/FHWA 

USDA/REA 

DOT/FRA 

MSPB/OPM 

DOT/FRA 

MSPB/OPM 

DOT/NHTSA 

LABOR 

DOT/NHTSA 

LABOR 

DOT/RSPA 

HHS/FDA 

DOT/RSPA 

HHS/FDA 

DOT/SLSDC 

DOT/SLSDC 

DOT/UMTA 

DOT/UMTA 

CSA 

CSA 

Documents  normally  scheduled  for  publication  on  a  day  that  will  be  a 
Federal  holiday  will  be  published  the  next  work  day  following  the  holiday. 
Comments  on  this  program  are  still  invited. 

Comments  should  be  submitted  to  the  Day-of-the-Week  Program  Coordinator 
Office  of  the  Federal  Register,  National  Archives  and  Records;  Service, 
General  Services  Administration,  Washington,  D.C.  20408 


NOTE:  As  of  September  2,  1980,  documents  from 
the  Animal  and  Plant  Health  Inspection  Service, 
DepMtment  of  Agriculture,  wM  no  longer  be 
assigned  to  the  Tuesday/Friday  pubication 
schedule. 


REMINDERS 


The  “reminders"  below  identify  documents  that  appeared  in  issues  of 
the  Federal  Register  1 5  days  or  rTK)re  ago.  Inclusion  or  exclusion  from 
this  Ust  has  no  legal  significance. 

Rules  Going  Into  Effect  Today 

AGRICULTURE  DEPARTMENT 

Food  Safety  and  Quality  Service — 

65515  10-3-80  /  Meat  grading  standards;  beef  carcass  handling 

[See  also  45  FR  51757, 8-5-80] 

JUSTICE  DEPARTMENT 

Immigration  and  Naturalization  Service — 

8401 1  12-22-80  /  Applications  for  certificates  of  citizenship; 

witness  requirements 

84010  12-22-80  /  Petition  to  classify  alien  as  immediate  relative 

of  a  U.S.  citizen  or  as  a  preference;  passport  as  evidence  of 
citizenship 

Parole  Commission — 

84053  12-22-80  /  Conditions  of  release,  certificates  of  parole; 

clarification 

84052  12-22-80  /  Hearing  examiner  panel;  delegated  authority, 

revision 

84052  12-22-80  /  Hearing  examiner  panels;  resolution  of 
disagreements 

84053  12-22-80  /  Parole  decision;  reopening 

84053  12-22-80  /  Regional  Commission;  postponement  of  final 
decisions  of  hearing  examiner  panels,  authority  delegation 

84054  12-22-80  /  Warrant  issuance,  legal  effect  upon  the  naming 
of  a  sentence 

Deadlines  for  Comments  On  Proposed  Rules  for  the  Week 
of  January  25  through  January  31, 1981 

AGRICULTURE  DEPARTMENT 

Animal  and  Plant  Health  Inspection  Service — 

78699  11-26-80  /  Wool,  hair  and  bristles;  import  restrictions; 

comments  by  1-26-81 

Commodity  Credit  Corporation — 


85039  12-24-80  /  1981  Peanut  program;  Proposed  determinations 

regarding  a  loan  and  purchase  program  for  the  1961  crop  of 
peanuts;  comments  by  1-30-81 

78622  11-26-80  /  Export  Credit  Guarantee  Program  (GSM-102); 

guarantee  against  defaults  by  foreign  banks;  comments  by 
1-26-81 

aVIL  AERONAUTICS  BOARD 

73087  11-4-80  /  Classification  and  exemption  of  air  taxi 

operators;  dual  authority,  reply  comments  by  1-26-81 

COMMERCE  DEPARTMENT 

National  Oceanic  and  Atmospheric  Administration — 

85769  12-30-80  /  Advance  notice  of  proposed  rulemaking  for 

improving  coastal  management  in  the  United  States; 
comments  by  1-31-81 

74178  11-7-78  /  Shrimp  fishery  of  Gulf  of  Mexico;  comments  by 

1-31-81 

[Corrected  at  79128, 11-28-80] 

COMMUNITY  SERVICES  ADMNISTRATION 

85485  12-29-80  /  Environmental  protection;  comments  by 

1-28-81 

EDUCATION  DEPARTMENT 

78962  11-26-80  /  Bilingual  Education  Training  Program; 

comments  by  1-25-61 

86312  12-30-00  /  Library  Research  and  Demonstration  Program 

(Title  n-BHEA)  provisions;  comments  by  1-29-81 

ENERGY  DEPARTMENT 

Conservation  and  Solar  Energy  Office — 

85610  12-29-80  /  Grant  programs  for  schools  and  hospitals  and 

for  buildings  owned  by  units  of  local  government  and 
public  care  institutions;  comments  by  1-28-81 

Federal  Energy  Regulatory  Commission — 

84814  12-23-80  /  Gathering  allowances  and  compression 

allowances  under  section  110  of  the  Natural  Gas  Policy 
Act  of  1978;  Inquiry;  conunents  by  1-30-81 
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1743  1-7-ai  /  Proposed  elimination  of  requirement  of  Federal 

entities  to  file  reports  pursuant  to  S  141.1;  comments  by 
1-29-ai 

ENVIRONMENTAL  PROTECTION  AGENCY 
86506  12-31-60  /  Air  quality,  Pennsylvania;  revision  of  State 

Implementation  Plan;  alternative  emission  reduction 
option  for  Minnesota  Mining  and  Manufacturing  Company 
(3M)  in  Bristol,  Pa.,  comments  by  1-30-81 
78174  11-25-80  /  Standards  of  performance  for  new  stationary 

sources — perchloroethylene  dry  cleaners;  comments  by 
1-26-81 

FEDERAL  COMMUNICATIONS  COMMISSION 

72719  11-3-80  /  Direct  broadcast  satellites;  satellite-to-home 

television  transmission;  comments  by  1-31-81 
81215  12-10-80  /  FM  broadcast  station  in  Lahaina,  Maui,  Hawaii; 

changes  in  table  of  assignments;  comments  by  1-27-81 
81080  12-9-80  /  FM  broadcast  station  in  Romney,  W.  Va.; 

proposed  changes  in  table  of  assignments;  comments  by 
1-27-81 

81078  12-9-80  /  FM  broadcast  station  in  Millersburg,  Ohio; 

proposed  changes  in  table  of  assignments;  comments  by 
1-27-81 

71384  10-28-80  /  Policies  governing  ownership  and  operation  of 

domestic  satellite  earth  stations  in  Alaska  Bush 
communities;  reply  comments  by  1-29-81 
73979  11-7-80  /  Provisions  for  one-way  paging  stations  in  the 

domestic  public  land  mobile  radio  service;  reply  comments 
by  1-30-81 

82283  12-15-80  /  TV  broadcast  station  in  Middleton,  Mass.; 

proposed  changes  in  table  of  assignments;  conunents  by 
1-30-81 

FEDERAL  EMERGENCY  MANAGEMENT  AGENCY 
79122  11-28-80  /  Floodplain  management  and  protection  of 

wetlands;  comments  by  1-27-81 

FEDERAL  RESERVE  SYSTEM 

81537  12-11-80  /  Nonbanking  activities  of  foreign  banking 

organizations;  comments  by  1-30-81 

GENERAL  SERVICES  ADMINISTRATION 
58122  9-2-80  /  Information  system  for  furniture,  furnishings,  and 

certain  other  items;  comments  by  1-30-81 

HEALTH  AND  HUMAN  SERVICES  DEPARTMENT 

Food  and  Drug  Administration — 

79002  11-28-80  /  Additional  standards  for  human  blood  and 

blood  products;  source  plasma  (human);  comments  by 
1-27-81 

111  1-2-81  /  Diagnostic  X-Ray  systems  and  their  mjaor 

components;  proposed  amendment  to  performance 
standard;  comments  by  1-29-81 
79091  11-28-80  /  Erythromycin  enteric — coated  tablets; 

disintegration  standard;  comments  by  1-27-81 
79089  11-28-80  /  Radioactive  drugs;  reduction  of  reserve  sample 

retention  requirements;  conunents  by  1-27-81 
78162  11-25-60  /  Tests  and  methods  of  assay  of  antibiotic  and 

antibiotic  containing  drugs;  revised  standard  response  line 
concentrations;  comments  by  1-26-81 
[Corrected  at  46  FR 1298, 1-6-81] 

Health  Care  Financing  Administration 
79453  12-1-80  /  Collection  of  impaid  Medicare  premiums; 

comments  by  1-30-81 

79658  12-1-81  /  Withholding  of  payments  for  practitioners, 

providers,  and  suppliers  of  services;  comments  by  1-30-81 
Human  Development  Services  Office — 

86817  12-31-81  /  Foster  care  maintenance  and  adoption 

assistance  child  welfare  services;  Federal  financial 
participation;  fiscal  requirements;  comments  by  1-30-81 
Social  Security  Administration — 


79501  12-1-80  /  Federal  old-age,  Survivors,  and  disability  ^ 

insurance  and  supplemental  security  income  for  the  aged, 
blind,  and  disabled;  Representative  payment;  comments 
by  1-30-81 

HOUSING  AND  URBAN  DEVELOPMENT  DEPARTMENT 

Assistant  Secretary  for  Fair  Housing  and  Equal 
Opportunity — 

78508  11-25-80  /  Nondiscrimination  in  programs  and  activities 

receiving  assistance  under  Title  1  of  the  Housing  and 
Community  Development  Act  of  1979;  comments  by 
1-26-81 

Assistant  Secretary  for  Housing— Federal  Housing 
Commission — 

78164  11-25-80  /  Coinsurance  provision;  comments  by  1-2&-81 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service — 

72234  10-31-80  /  Endangered  plants;  proposed  endangered  status 

and  critical  habitat  for  stephanomeria  malheurensis 
(Malheur  wire-lettuce);  comments  by  1-29-81 
Fish  and  Wildlife  Service — 

8651 1  12-31-80  /  Service  and  forfeiture  procediues;  increased 

value  of  seized  property  and  posting  of  notices;  comments 
by  1-30-81 

Surface  Mining  Reclamation  and  Enforcement  Office — 
85797  12-30-80  /  Surface  coal  mining  and  reclamation  and 

enforcement;  intent  to  prepare  Federal  Program  and 
suspension  of  Ohio  schedule  for  State  program 
resubmission;  comments  by  1-29-81 

INTERSTATE  COMMERCE  COMMISSION 
79488  12-1-80  /  Application  procedures  for  motor  carrier 

transportation,  special  intermodal  authority,  comments  by 
1-30-81 

81799  12-12-80  /  Cancellation  of  motor  carrier  joint  rates  through 

routes;  comments  by  1-26-81 

86738  12-31-80  /  Tariffs;  intermodal  carriers;  authority  to  enter 

into  international  joint  rates  with  nonvessel  operating 
common  carriers;  comments  by  1-30-81 

LEGAL  SERVICES  CORPORATION 

8651 1  12-31-80  /  Restrictions  and  certain  activities  (legislative 

advocacy,  etc.)  by  fund  recipients;  comments  by  1-30-81 
NATIONAL  CREDIT  UNION  ADMINISTRATION 
79494  12-1-80  /  Adjustable  rate  mortgages;  comments  by  1-31-81 

PERSONNEL  MANAGEMENT  OFFICE 
79078  11-28-80  /  Federal  employees'  group  life  insurance  and 

health  benefits;  coverage  for  employees  hired  under 
career-related  work-study  programs;  comments  by  1-27-81 

POSTAL  SERVICE 

86504  12-31-80  /  Mailability  of  matter,  advice  to  postal 

customers;  comments  by  1-29-81 
SMALL  BUSINESS  ADMINISTRATION 
79496  12-1-80  /  Definition  of  social  disadvantage;  Minority  group 

inclusion;  conunents  by  1-30-81 
[Comments  date  corrected  at  45  FR  80117, 12-3-80] 
TRANSPORTATION  DEPARTMENT 
Coast  Guard — 

81607  12-11-80  /  San  Juan  Harbor,  seaplane  restricted  area; 

comments  by  1-26-81 
Office  of  the  Secretary — 

83252  12-18-80  /  Special  air  traffic  rules  and  airport  traffic 

patterns  slot  allocation  at  Washington  National  Airport; 
reply  comments  by  1-26-81 

71236  10-27-80  /  Washington  National  Airport;  special  air  traffic 

ndes  and  airport  patterns;  allocation  of  homly  number  of 
instrument  flight  operations;  reply  comments  by  1-26-81 
TREASURY  DEPARTMENT 
Internal  Revenue  Service — 
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79094  11-28-60  /  Income  tax;  partnerships  and  investments 

credit  for  used  property;  comments  by  1-27-81 

78167  11-25-80  /  Treatment,  for  tax  proposes,  of  expenditures  for 

attempts  to  influence  legislation;  comments  by  1-26-81 

Deadlines  for  Comments  on  Proposed  Rules  for  the  Week 
of  February  1  through  February  7, 1981 

AGRICULTURE  DEPARTMENT 

Agricultural  Marketing  Service — 

80533  12-5-80  /  Onions  grown  in  south  Texas;  handling 

regulation;  comments  by  2-4-81 

Animal  and  Plant  Health  Inspection  Service — 

80098  12-3-80  /  Contagious  equine  metritis  (CEM);  speciHcally 

approved  States  to  receive  stallions  imported  from  CEM — 
affected  countries;  Colorado;  comments  by  2-2-81 

80267  12-4-80  /  Handling  of  certain  garbage  residues;  comments 

by  2-2-81 

80813  12-8-80  /  Veterinary  Services  policy  and  procedures  in 

cooperative  programs  concerning  the  eradication  of  Exotic 
Newcastle  Disease  from  populations  of  birds  including 
poultry;  comments  extended  to  2-6-81 

[Originally  published  at  45  FR  67052, 10-9-80] 

Federal  Grain  Inspection  Service — 

80985  12-8-80  /  Delay  effective  date  of  requirement  for  change  in 

mode  of  operation;  comments  by  2-6-81 

Food  and  Nutrition  Service — 

80790  12-5-80  /  Food  Stamp  Program;  monthly  reporting/ 

retrospective  accounting;  comments  by  2-3-81 

CIVIL  AERONAUTICS  BOARD 

80117  12-3-80  /  Canadian  charter  air  taxi  operations; 

registration  procedure  for  operating  authority;  comments 
by  2-2-81 

85075  12-24-80  /  Cooperative  shippers  associations;  permission 

to  act  as  agents  of  direct  air  carriers;  comments  by  2-2-81 

COMMERCE  DEPARTMENT 

International  Trade  Administration — 

80484  12-5-80  A  Export  licensing  requirements  for  computer 

software;  interim  rule;  comments  by  2-3-81 

Patent  and  Trademark  Office — 

73965  11-7-80  /  Additional  procedure  for  filing  continuation  and 

divisional  applications;  comments  by  2-4-81 

78172  11-25-80  /  Patent  interference  proceedings;  comments  by 

2-4-81 

COMMODITY  FUTURES  TRADING  COMMISSION 

84082  12-22-80  /  Contract  market  rules;  comments  by  2-2-81 

73499  11-5-80  /  Contract  markets;  dormant  and  low  volume 

contracts;  comments  by  2-1-81 

73504  11-5-80  /  Economic  and  public  interest  requirements  for 

contract  market  designation;  comments  by  2-1-81 

80539  12-5-80  /  Proposed  registration  ffrms  and  rules;  comments 

by  2-3-81 

EDUCATION  DEPARTMENT 

83269  12-18-80  /  Emergency  school  aid;  comments  by  2-2-81 

ENERGY  DEPARTMENT 
Economic  Regulatory  Administration — 

81012  12-8-60  /  Standby  procedures  for  emergency  purchases 

and  emergency  allocation  of  natural  gas  during  a  declared 
emergency;  comments  by  2-6-61 

Western  Area  Power  Administration — 

80349  12-4-80  /  Compliance  with  Title  II  of  the  Public  Utility 

Regulatory  Policies  Act;  comments  by  2-3-81 


ENVIRONMENTAL  PROTECTION  AGENCY 

1316  1-6-81  /  Alabama  State  Implementation  Plans;  comments 

by  2-5-81 

133  1-2-81  /  Approval  and  promulgation  of  implementation 

plans;  Kentucky:  Bubble  action  for  the  Kentucky  Utilities 
Co. — Green  River  Station;  comments  by  2-2-81 

78980  11-28-80  /  Beverage  can  surface  coating  industry; 

standards  of  performance;  comments  by  2-5-81 

72984  11-3-80  /  Construction  of  treatment  works;  cost  effective 

analysis  of  facility  plans  prepared  under  grants;  comments 
by  2-2-81 

3033  1-13-81  /  Guidelines  establishing  test  procedures  for 

analysis  of  pollutants;  coniments  by  2-2-81 

80286  12-4-80  /  Hazadous  waste  management  system; 

identiffcation  and  listing  of  hazadous  waste;  comments  by 
2-2-81 

1314  1-6-81  /  Kentucky  State  Implementation  Plan;  comments 

by  2-5-81  ^ 

1315  1-6-81  /  Maryland  State  Implementation  Plan;  conunents 
by  2-5-81 

80556  12-5-80  /  Michigan  State  Implementation  Plan;  approval  of 

revision;  conunents  by  2-5-81 

1316  1-6-81  /  Mississippi  State  Implementation  Plan;  conunents 
by  2-5-81 

72948  11-3-80  /  Pesticide  registration  hazard  evaluation  of  use 

for  nontarget  plants  and  microorganism:  conunents  by 
2-2-81 

1760  1-7-81  /  Proposed  approval  of  Alabama  air  quality 
surveillance  plan  revision:  conunents  by  2-6-81 

1761  1-7-81  /  Proposed  approval  of  Kentucky  air  quality 
simveillance  plan  revision;  comments  by  2-6-81 

3021  1-3-81  /  Solid  waste  disposal  facilities  and  practices; 

criteria  for  classiffcation;  interim  regulations;  conunents  by 
2-2-81 

85360  12-24-80  /  Water  pollution  control:  disposal  states  for 

dredged  or  fill  material;  specification  guidelines  testing 
requirements;  conunents  by  2-6-81 

FEDERAL  COMMUNICATIONS  COMMISSION 

85125  12-24-80  /  Direct  broadcast  satellites  for  the  period 
following  the  1963  Regional  Administration  Radio 
Conference,  development  of  regulatory  policy  (interim 
systems);  conunents  by  2-2-81 

79841  12-2-80  /  FM  Broadcast  station  in  Ainsworth,  Nebr^ 

proposed  changes  in  table  of  assignments:  reply  conunents 
by  2-2-81 

78189  11-25-80  /  FM  broadcast  station  in  Spirit  Lake,  Iowa; 
proposed  changes  in  table  of  assignments;  reply  comments 
by  2-2-81 

78190  11-25-80  /  FM  broadcast  station  in  Wiggins,  Miss.; 
proposed  changes  in  table  of  assignments;  reply  comments 

'  by  2-2-81 

85126  12-24-80  /  Preparation  for  an  International 
Telecommunication  Union  World  Administration  Radio 
Conference  on  the  use  of  the  geostationaiy-Satellite  orbit 
and  the  planning  of  the  Space  Services  utilizing  it; 
conunents  by  2-4-81 

82282  12-15-80  /  TV  broadcast  station  in  East  St  Louis,  Ill., 

proposed  changes  in  table  of  assignments;  conunents  by 
2-2-81 

84834  12-23-80  /  TV  Broadcast  station  in  Scramento,  Calif.; 

proposed  changes  in  table  of  assignments;  conunents  by 
2-2-81 

FEDERAL  EMERGENCY  MANAGEMENT  AGENCY 
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81215  12-10-80  /  Disaster  assistance,  cost  reimbursement  policy; 

use  of  National  Guard;  comments  by  2-1-61 

FEDERAL  TRADE  COMMISSION 

79823  12-2-80  /  Advance  notice  of  proposed  rulemaking 

following  investigation  of  impact  of  state  and  private 
restraints  on  practice  of  optometry  and  comments  by 
2-2-81 

[Corrected  at  45  FR  80833, 12-8-80] 

HEALTH  AND  HUMAN  SERVICES  DEPARTMENT 

Food  and  Drug  Administration — 

73955  11-7-80  /  Hair  grower  and  hair  loss  prevention  drug 

products  for  over-the-counter  human  use;  comments  by 
2-5-81 

[Corrected  at  46  FR  3030, 1-31-81] 

27  1-2-81  /  Indirect  food  additives;  Adjuvants  production 

aids  and  sanitizers;  Tris  (2,4-Di-Tert-Butylphenyl) 
phosphite;  comments  by  2-2-81 

65609  10-3-80  /  Wart  remover  drug  products  (OTC);  monograph 

establishment;  reply  comments  by  2-2-81 
[Corrected  at  45  FR  80551, 12-5-80] 

Public  Health  Service — 

1318  1-8-81  /  Indian  health;  redesignation  of  contract  health 

service  delivery  area;  comments  by  2-5-81 

INTERIOR  DEPARTMENT 

Indian  Affairs  Bureau — 

1298  1-6-81  /  Business  practices  on  Indian  reservations  other 

than  Navajo,  Hopi,  or  Zuni  Reservations;  comtnents  by 
2-5-81 

National  Park  Service — 

1313  1-6-81  /  Delaware  Water  Gap  National  Recreation  Area; 

snowmobile  route  designations;  comments  by  2-5-81 
Surface  Mining  Reclamation  and  Enforcement  Office — 
1306  1-6-81  /  Alabama  program;  conunents  by  2-5-81 

1309  1-6-81  /  Tennessee  program;  comments  by  2-4-81 

INTERSTATE  COMMERCE  COMMISSION 
83300  12-18-80  /  Rail  general  exemption  authority;  long  and 

short  haul  transportation;  comments  by  2-2-81 
134  1-2-81  /  Rail  general  exemption  authority,  miscellaneous 

commodities;  comments  by  2-2-81 
JUSTICE  DEPARTMENT 
Attorney  General — 

1302  1-6-81  /  Guidelines  on  methods  of  obtaining  documentary 

materials  held  by  third  parties;  comments  by  2-5-81 

LABOR  DEPARTMENT 

Mine  Safety  and  Health  Administration — 

74444  11-7-80  /  Criteria  and  procedures  for  proposed  assessment 

of  civil  penalties;  comments  by  2-5-81 
MANAGEMENT  AND  BUDGET  OFFICE 
Federal  Procurement  Policy  Office — 

79843  12-2-80  /  Availability  and  request  for  comment  on  draft 

Federal  Acquisition  Regulation;  comments  by  2-6-81 
NATIONAL  CREDIT  UNION  ADMINISTRATION 
84811  12-23-80  /  Incidental  Powers;  advance  notice  of  proposed 

rulemaking;  Federal  credit  union  Insurance  and  group 
purchasing  activities;  comments  by  2-6-81 
NUCLEAR  REGULATORY  COMMISSION 
81602  12-11-80  /  Design  and  other  changes  in  nuclear  power 

plant  facilities  after  issuance  of  construction  permit; 
comments  by  2-1-81 
PERSONNEL  MANAGEMENT  OFFICE 
80472  12-5-80  /  Basic  Life  Insurance;  coverage  for  younger 

employees;  interim  rule;  comments  by  2-3-81 
80467  12-5-80  /  Senior  Executive  Service;  appointment  by 

reinstatement;  former  career  and  Presidential  appointees; 
interim  rules;  comments  by  2-3-81 
TRANSPORTATION  DEPARTMENT 
Coast  Guard — 


83267  12-18-80  /  COLREGS  demarcation  line,  Chesapeake  Bay 

Entrance,  VA;  comments  by  2-2-81 
84104  12-22-81  /  Oceanographic  research  vessels;  comments  by 

2-6-81 

Federal  Aviation  Administration — 

80450  12-4-80  /  Federal  Aviation  Regulations  (FAR); 

miscellaneous  amendments;  comments  by  2-4-81 
80296  12-4-80  /  Medical  standards  and  certification;  issuance  of 

airman  medical  certificates  for  certain  conditions; 
comments  by  2-4-81 
Federal  Highway  Administration — 

32  1-2-81  /  Maximum  width  of  trucks  on  the  Interstate 

Highway  System;  notice  of  interpretation;  conunents  by 
2-2-81 

41600  6-19-80  /  National  staiulards  for  traffic  control:  Manual  on 

uniform  traffic  control  devices;  comments  by  2-1-81 
National  Highway  Traffic  Safety  Administration — 

2097  1-8-81  /  Performance  standards  for  speed  measuring  radar 

devices;  comments  by  2-1-81 
TREASURY  DEPARTMENT 
Internal  Revenue  Service — 

2042  1-8-81  /  Civil  aircraft  use  tax;  special  rules  for  the  period 

7-1-80  through  9-30-80;  deadline  for  filing  retinas,  2-2-81 
80551  12-5-80  /  Front-end  tertiary  oil  under  crude  oil  windfall 

profit  tax  of  1980;  comments  by  2-3-81 
80309  12-4-80  /  Manufacturers  excise  tax  on  tires,  tubes,  and 

tread  rubber;  comments  by  2-2-81 

Next  Week’s  Meetings 

AGRICULTURE  DEPARTMENT 

Farmers  Home  Administration — 

81635  12-11-80  /  Pacific  Crest  National  Scenic  Trail  Advisory 

Council,  ^uthern  California  Subcommittee;  Pasadena, 

Cal.  (open),  2-26-81 

ARTS  AND  HUMANITIES  NATIONAL  FOUNDATION 
3306  1-14-81  /  Humanities  Panel,  Washington,  D.C.  (closed), 

1-29  and  1-30-81 

3097  1-13-81  /  Media  Arts  Panel  (AFI/Review),  Beverly  Hills, 

Calif,  (closed),  1-29  and  1-30-81 

CIVIL  RIGHTS  COMMISSION 

2372  1-9-81  /  Kentucky  Advisory  Committee,  Louisville, 

Kentucky  (open,  1-27-81 

2372  1-9-81  /  New  Mexico  Advisory  Committee,  Albuquerque, 
N.M.  (open),  1-26-81 

82687  12-16-80  /  New  York  Advisory  Committee,  New  York, 

N.Y.  (open),  1-28-81 

2373  1-9-81  /  Ohio  Advisory  Committee,  Cinciimati,  Ohio 
(open),  1-28-81 

2373  1-9-81  /  Teimessee  Advisory  Conunittee,  Memphis,  Term, 

(open),  1-30-81 

2373  1-9-81  /  Vermont  Advisory  Coirunittee,  Montpelier, 

Vermont  (open),  1-28-81 

COMMERCE  DEPARTMENT 

National  Oceanic  and  Atmosphere  Administration — 

2160  1-8-81  /  New  England  Fishery  Management  Courunl, 

Danvers,  Mass,  (open),  1-27  and  1-28-81 
84116  12-22-80  /  South  Atlantic  Fishery  Management  Council, 

Savarmah,  Ga.  (open),  1-27  through  1-29-81 
85808  12-30-80  /  Western  Pacific  Fishery  Management  Council’s 

Pelagic  Fishery  Resources  Subpanel,  Honolulu,  Hawaii 
(open),  1-28-81 

85808  12-30-80  /  Western  Pacific  Fishery  Management  Council’s 

Scientific  and  Statistical  Committee,  Honolulu,  Hawaii 
(open),  1-27-81 

DEFENSE  DEPARTMENT 
Air  Force  Department — 
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1-9-81  /  USAF  Scientific  Advisory  Board, 

Wright-Patterson  Air  Force  Base,  Ohio  (closed],  1-29  and 
1-30-81 

Navy  Department — 

I- 9-81  /  Chief  of  Naval  Operations  Executive  Panel 
Advisory  Committee,  Tokyo  and  Yokosuka,  Japan 
(closed],  1-26  and  1-27-81 

Office  of  the  Secretary — 

II- 25-80  /  Wage  Conunittee,  Wash.,  D.C.  (partially  open], 
1-27-81 

EDUCATION  DEPARTMENT 

12-12-80  /  Federal  Impact  Aid  Program  Review 
Commission:  Arlington,  Va.,  1-29-81;  Washington,  D.C., 
1-30-81  (all  sessions  open] 

1-14-81  /  National  Advisory  Council  on  Ethnic  Heritage 
Studies,  Washington,  D.C.  (open],  1-28  through  1-30-81 

1-9-81  /  National  Advisory  Council  on  Women's 
Educational  Programs,  Washington,  D.C.  (open],  1-28  and 
1-27-81 

ENERGY  DEPARTMENT 

1-15-81  /  National  Petroleum  Council,  Arctic  Oil  and  Gas 
Resources  Committee,  Resource  Assessment  Task  Group, 
Palo  Alto,  Calif,  (open],  1-27  through  1-30-81 

Federal  Energy  Regulatory  Commission — 

1-6-81  /  Exemption  finm  licensing  requirements  of 
category  of  small  hydroelectric  power  projects  with 
installed  capacity  of  five  megawatts  or  less,  public  scoping 
meetings: 

Denver,  Colo.,  1-27-81 
San  Francisco,  Calif.,  1-29-81 

1-6-81  /  Exemption  from  licensing  requirements  of 
category  of  small  hydroelectric  power  projects  with 
installed  capacity  of  five  megawatts  or  less,  public  scoping 
meetings: 

Washington,  D.C.,  1-21-81 
Boston,  Mass.,  1-23-81 

ENVIRONMENTAL  PROTECTION  AGENCY 

12-15-80  /  Heavy-duty  engine  and  light-duty  NO, 
emissions,  Ann  Arbor,  Mich.,  1-29  and  1-30^1 
1-13-81  /  Toxic  Substances  Advisory  Conunittee, 
Washington,  D.C.  (open],  1-29  and  1-30-81 

HEALTH  AND  HUMAN  SERVICES  DEPARTMENT 

Alcohol,  Drug  Abuse,  and  Mental  Health  Administration — 

12-23-80  /  Drug  Abuse  National  Advisory  Council, 
Rockville,  Md.  (partially  open],  1-27  and  1-28-81 

12-24-80  /  Mental  health  Small  Grant  Review  Committee, 
Washington,  D.C.  (partially  open],  1-29  through  1-31-81 

12-24-80  /  Psychiatry  Education  Review  Committee, 
Rockville,  Md.  (partially  open],  1-28  through  1-30-81 

Disease  Control  Centers — 

12-18-80  /  Influenza  immunization,  Atlanta,  Ga.  (open], 
1-27-81 

Food  and  Drug  Administration — 

12-12-80  /  Miscellaneous  Internal  Drug  Products  Panel, 
Chevy  Chase,  Md.  (open],  1-31  and  2-1-81 

Health  Resources  Administration — 

12-10-80  /  Nurse  Training  National  Advisory  Council, 
Hyattsville,  Md.  (partially  open],  1-26  through  1-28-81 

Health  Services  Administration — 

12-10-80  /  National  Health  Service  Corps  National 
Advisory  Council,  Rockville,  Md.  (open],  1-26  and  1-27-81 

Human  Development  Services  Office — 


86812  12-31-80  /  Adoption  assistance  and  child  welfare  service; 

foster  care;  State  eligibility  requirements  for  additional 
payments;  New  York,  N.Y..  1-28-81;  Seattle,  Wash., 

1-29-81  (both  sessions  open] 

85124  12-24-80  /  Foster  care  maintenance  and  adoption 

assistance;  child  welfare  services;  New  Yoric,  N.Y.. 

1-28-81;  Seattle,  Wash.,  1-29-81  (both  sessions  open] 

86817  12-31-81  /  Foster  care  maintenance  and  adoption 

assistance;  child  welfare  services;  Federal  financial 
participation;  New  Yoric,  N.Y.,  1-28-81;  Seattle,  Wash., 
1-29-81  (both  sessions  open] 

National  Institutes  of  Health — 

82358  12-15-80  /  Aging  National  Advisory  Council,  Bethesda, 

Md.  (open],  1-29  through  1-30-81 

83674  12-19-80  /  Allergy  and  Infectious  Diseases  National 

Advisory  Council,  Allergy  and  Immunology  Subconunittee 
and  Microbiology  and  Infectious  Diseases  Subcommittee, 
Bethesda,  Md.  (partially  open],  1-29  through  1-30-81 

83673  12-19-80  /  Biometry  and  ^idemiology  Contract  Review 

Committee.  Bethesda,  Md.  (partially  open),  1-29-81 

83673  12-19-80  /  Cancer  Biology  and  Diagnosis  Division  of  the 

Board  of  Scientific  Counselors.  Frederick.  Md.  (partially 
open],  1-29  through  1-31-81 

1351  1-6-81  /  Dental  Research  National  Advisory  Council, 

Bethes^,  Md.  (partially  open],  1-29  and  1-30-81 

83673  12-19-80  /  Envirorunental  Health  Sciences,  National 
Irutitute,  Board  of  Scientific  Counselors,  Research  Triangle 
Park,  N.C.  (partiaUy  open],  1-28  and  1-29-81 

83676  12-19-81  /  General  Medical  Sciences  National  Advisory 

Council,  Bethesda,  Md.  (partially  open],  1-30-81 

80356  12-4-80  /  National  Advisory  Child  Health  and  Human 
Development  Council,  Bethesda,  Md.  (open  and  closed], 
1-26  and  1-27-81 

80357  12-4-80  /  National  Advisory  Neurological  and 
Communicative  Disorders  and  Stroke  Council,  Bethesda, 
Md.  (open  and  closed),  1-29  and  1-30-81 

80357  12-4-80  /  National  Advisory  Neurological  and 

Communicative  Disorders  and  Stroke  Council  Plarming 
Subconunittee,  Bethesda.  Md.  (open  and  closed).  1-28-81 

3283  1-14-81  /  National  Cancer  Advisory  Board  Ad  Hoc 

Subcorrunittee.  Diet  Nutrition  and  Cancer  Program, 
Bethesda,  Md.  (partially  open],  1-29-81 

82358  12-15-80  /  National  Cancer  Irutitute,  Resources,  Centers, 

and  Corrununity  Activities  Division,  Scientific  Couruelors 
Board,  Chemoprevention  Subcorrunittee,  Bethesda,  Md. 
(open)  1-28-81 

1351  1-6-81  /  National  Library  of  Medicine,  Board  of  Regents 

(partially  open  sessions: 

Full  Board  meeting,  1-29  and  1-30-81 
Extramural  Programs  Subcorrunittee,  1-28-81 
lister  Hill  Center  and  National  Medical  Audiovisual 
Center  Subconunittee,  1-28-81 

83674  12-19-80  /  Resources,  Centers,  and  Corrununity  Activities 
Division  of  the  Board  of  Scientific  Coimselors,  Silver 
Spring,  Md.  (open),  1-29  throu^  1-30-81 

Office  of  the  Secretary — 

83172  12-17-80  /  Adoption  Assistance  and  Child  Wdlfore  Act  of 

1980,  implementation;  demorutration  project  assisting 
those  wishing  to  comment  on  proposed  regulations:  New 
York  City,  N.Y.,  1-28-81;  and  Seattle,  Wa^.,  1-29-81  (both 
sessions  open] 

INTERIOR  DEPARTMENT 

Geological  Survey — 

3073  1-13-81  /  Earthquake  Prediction  National  Evaluation 

Coimdl,  Golden,  Colo,  (open),  1-26  and  1-27-81 
Land  Management  Bureau — 
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81672  12-11-ao  /  Cedar  City  District  Grazing  Advisory  Board, 

Cedar  City.  Utah  (open),  1-28-81 

2197  1-8-81  /  La  Sal  Pipeline  co.,  environmental  impact 

statement  on  proposed  crude  oil  pipeline;  tentatively 
Grand  Jimction,  Craig,  and  Denver,  Colo.,  and  Casper  and 
Cheyenene,  Wyo.  (open)  week  of  1-26-61 

1781  1-7-61  /  Proceeding  on  Federal  coal  basin  target  for 

Powder  River  Coal  Production  Region,  Billings,  Mont., 
1-27-81 

83678  12-19-80  /  Richfield  District  Multiple  Use  Advisory 

Council,  Richfield,  Utah  (open),  1-27-81 

84879  12-23-80  /  Roseburg  District  Advisroy  Council,  Roseburg, 

Oreg.  (open),  1-28-81 

National  Park  Service — 

2392  1-9-81  /  Cuyahoga  Valley  National  Recreation  Area 

Advisory  Commission,  near  Pennisula,  Ohio  (open), 
1-29-81 

84159  12-22-80  /  Santa  Monica  Mountains  National  Recreation 

Area  Advisory  Commission,  (open).  Thousand  Oaks, 

Calif.,  1-26-81;  Malibu,  Calif.,  1-27-81;  and  Los  Angeles, 
Calif.,  1-29-81 

86558  12-31-80  /  Statue  of  Liberty  National  Moniunent,  general 

management  planning:  Queens  N.Y.,  1-27-81;  Newark,  N.J., 
1-28-81;  Staten  Island  N.Y.,  1-29-61  (all  sessions  open) 

JUSTICE  DEPARTMENT 

3305  1-14-81  /  Council  on  the  Role  of  the  Courts,  Washington, 

D.C.  (open),  1-31-81 

LABOR  DEPARTMENT 

Occupational  Safety  and  Health  Administration — 

80078  12-2-80  /  Request  for  comments  or  information  on 

occupational  exposure  to  pesticides  during  manufacture 
and  formulation:  comments  and  notice  of  intention  to 
appear  at  public  meetings  by  1-31-81 

NATIONAL  AERONAUTICS  AND  SPACE  ADMINISTRATION 

66582  12-31-80  /  NASA  Advisory  Council,  Space  Systems  and 

Technology  Advisory  Committee,  Energy  Technology 
Informal  Subcommittee  (open)  Pasadena,  Calif.,  1-28, 1-29 
and  1-30-81 

3097  1-13-81  /  Space  and  Terrestrial  Applications  Advisory 

Committee,  Ad  Hoc  Informal  Advisory  Committee  on 
Agriculture  Land  Cover  and  Hydrology,  Washington,  D.C. 
(open),  1-28  and  1-29-81 

NATIONAL  SCIENCE  FOUNDATION 

85861  12-30-80  /  Advisory  Council  Task  Group  15,  Washington, 

D.C  (open),  1-30-81 

83068  12-17-80  /  Behavioral  and  Neural  Sciences  Advisory 
Committee,  Anthropology-Systematic  (Museum 
collections)  Subcommittee,  Washington,  D.C.  (closed), 
1-29  and  1-30-81 

83069  12-17-80  /  Environmental  Biology  Advisory  Coirunittee, 
Population  Biology  and  Physiological  Ecology 
Subcoirunittee,  Washington,  D.C.  (closed),  1-29  and 
1-30-81 

NUCLEAR  REOULATORY  COMMISSION 

85464  12-29-80  /  Codes  and  standards,  Bethesda,  Md.  (open), 

1-30%1 

3683  1-15-81  /  Reactor  Safeguards  Advisory  Committee, 
Extreme  External  Phenomena  Subcommittee,  Inglewood, 
Calif,  (open),  1-29  and  1-30-81 

3684  1-15-81  /  Reactor  Safeguards  Advisory  Committee,  San 
Onofre  Units  2  and  3  Subcommittee,  Inglewood,  Calif, 
(open),  1-31-81 


STATE  DEPARTMENT 

1852  1-7-81  /  Oceans  and  International  Environmental  and 

Scientihc  Affairs  Advisory  Committee,  Washington,  D.C. 
(partially  open),  1-28-81 

SYNTHETIC  FUELS  CORPORATION 

85863  12-30-80  /  Pre-proposal  workshop,  Denver,  Colo,  (open), 

1-28-61 

TRANSPORTATION  DEPARTMENT 

Federal  Aviation  Administration — 

85540  12-29-80  /  Radio  Technical  Commission  for  Aeronautics, 

Special  Committee  136  on  Installation  of  Emergency 
Locator  Transmitters  in  Aircraft,  Washington,  D.C.  (open), 
1-29  and  1-30-81 

National  Highway  Traffic  Safety  Administration — 

80948  12-8-80  /  Safety,  bumper,  and  consumer  information 

programs,  Ann  Arbor,  Mich,  (open),  1-28-81 
TREASURY  DEPARTMENT 
Office  of  the  Secretary — 

185  1-2-81  /  Debt  Management  Advisory  Committees, 

Washington,  D.C.  (closed),  1-26, 1-27,  and  1-28-81 

Next  Week’s  Public  Hearings 

CIVIL  AERONAUTICS  BOARD 

84840  12-23-80  /  Global  International  Airways  Corp.;  htness 

investigation;  Washington,  D.C.,  1-26-81 

COMMERCE  DEPARTMENT 

National  Oceanic  and  Atmospheric  Administration — 

2154  1-8-81  /  North  Pacific  Fishery  Management  Council,  Sitka, 

Alaska,  1-31-81 

2160  1-8-81  /  Pacific  Fishery  Management  Council  and  the 

National  Marine  Fisheries  Service,  draft  Pacific  Coast 
Groundfish  Fishery  Management  Plan;  Westport,  Wash., 
1-29-81;  Newport,  Oreg.  and  Eureka,  Calif.,  1-30-81;  Santa 
Barbara,  CaliL  1-31-81 

86518  12-31-80  /  South  Atlantic  Fishery  Management  Council, 

draft  fishery  management  plan  for  Atlantic  Billfish; 
Savannah,  Ga.,  1-28-81,  Jacksonville  Beach,  Fla.,  1-29-81 

DEFENSE  DEPARTMENT 

Navy  Department — 

60467  9-12-80  /  Naval  Discharge  Review  Board;  San  Diego  and 

San  Franciso,  Calif.,  1-11  through  1-23-81 
ENERGY  DEPARTMENT 
Conservation  and  Solar  Energy  Office — 

2522  1-9-81  /  Residential  Conservation  Service  Program; 

Federal  RCS  Plan,  Kansas  City,  Mo.  1-26-81,  and 

Washington,  D.C.  1-29-81 

Economic  Regulatory  Administration — 

1287  1-6-81  /  Pricing  regulations;  proposed  amendments, 

Washington,  D.C.,  1-28-81  (originally  published  at  45  FR 
84920, 12-23-80) 

84936  12-23-80  /  Voluntary  guideline  for  the  master  metering 

standard  imder  the  Public  Utility  Regulatory  Policies  Act 
of  1978,  Washington,  D.C.,  1-27-81 
ENVIRONMENTAL  PROTECTION  AGENCY 
85085  12-24-80  /  Air  pollution,  standards  of  performance  for 

industrial  surface  coating  operations  within  appliance 
assembly  plants.  Research  Triangle  Park,  N.C.,  1-28-81 
85099  12-24-80  /  Air  pollution,  standards  of  performance  for 

industrial  surface  coating;  appliance  size;  priority  list; 
Research  Triangle  Park,  N.C.,  1-28-81 
77514  11-24-80  /  Ground  water  protection  strategy;  Washington, 

D.C.,  1-29  and  1-30-81 

86296  12-30-80  /  Standards  of  performance  for  new  stationary 

sources — ^pressure  sensitive  tape  and  label  surface  wasting 
operations.  Research  Triangle  Park,  N.C.,  1-30-81 
HEALTH  AND  HUMAN  SERVICES  DEPARTMENT 
Food  and  Drug  Administration — 
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81887  12-12-80  /  Miscellanecus  Internal  Drug  Products  Panel, 

Chevy  Chase,  Md.,  1-31-81 

TRANSPORTATION  DEPARTMENT 

Coast  Guard — 

79258  11-28-80  /  Licensing  of  vessel  pilots,  Washington,  D.C., 

1-27-81 

TREASURY  DEPARTMENT 

Alcohol,  Tobacco  and  Firearms  Bureau — 

82472  12-15-80  /  Establishment  of  proposed  Viticultural  areas, 

San  Pasqual  Valley,  Calif.,  1-28^1 

List  of  Public  Laws 

Note:  No  public  bills  which  have  become  law  .were  received  by  the 
Office  of  the  Federal  Register  for  inclusion  in  today’s  List  of  Public 
Laws. 

A  complete  listing  for  the  second  session  of  the  96th  Congress  is 
published  in  the  Reader  Aid  section  of  the  issue  of  January  7, 1981. 

Documents  Relating  to  Federal  Grant  Programs 

This  is  a  list  of  documents  relating  to  Federal  grant  programs  which 
were  published  in  the  Federal  Register  during  the  previous  week. 

RULES  GOING  INTO  EFFECT 

3017  1-13-81  /  EPA — General  grant  regulations;  class  deviation; 

effective  1-14-81 

3527  1-15-81  /  HHS/Sec'y — State  claims;  time  limits  to  Ble  for 

plans  approved  under  the  Social  Security  Act;  effective 
1-1-81 

DEADLINES  FOR  COMMENTS  ON  PROPOSED  RULES 

4560  1-16-81  /  ED — General  Education  Assistance  for  Cuban 

and  Haitian  Refugee  Children  Program;  comments  by 

3- 17-81 

3400  1-14-81  /  ED — Graduate  and  Professional  Study 

Fellowship  Program  regulations;  comments  by  3-16-81 

4562  1-16-81  /  ED — Impact  Assistance  for  Refugee  Children 

Program;  comments  by  3-17-81 

3527  1-15-81  /  HHS/Sec’y — State  claims;  time  limits  to  file  for 

plans  approved  under  the  Social  Security  Act;  comments 
by  3-16-81 

APPLICATIONS  DEADLINES 

3951  1-16-81  /  Commerce/MBDA — General  Business  Services 
Program;  Financial  Assistance  Application 
Announcement;  apply  by  2-17-81 

3952  1-16-81  /  Conunerce/MBDA — General  Business  Service 
Program;  Financial  Assistance  Application  Announcement 
(2  documents);  apply  by  2-13-81 

3585  1-15-81  /  Commerce/MBDA — General  Services  Business 

Program,  projects  in  Maryland  and  Pennsylvania;  apply  by 
2-20-81 

3584  1-15-81  /  Commerce/MBDA — General  Services  Business 

Program,  project  in  Virginia;  apply  by  2-20-81 

3714  1-15-81  /  DOT/RSPA — Hazardous  materials  accident 

prevention  and  emergency  response  programs;  application 
date  extended  to  2-6-81 

(See  also  46  FR  1071, 1-5-81] 

3265  1-14-81  /  ED — Educational  Services  for  Cuban  and 

Haitian  Entrant  Children  Program;  apply  by  2-16-81 

3263  1-14-81  /  ED — Experimental  program  for  opportunities  in 
advanced  study  and  research  in  education;  apply  by 

4- 21-81 

3589  1-15-81  /  ED — Law-related  education  program;  apply  by 

4-24-81 

3264  1-14-81  /  ED/BEMLA — Transition  Program  for  Refugee 
Children;  apply  by  2-16-81 


3637  1-15-81  /  HHS/Sec’y — National  Cancer  Institute  cost 

sharing  agreement;  development  and  marketing  of  AZQ  as 
an  anti-tumor  agent;  apply  by  3-16-81 
2661  1-12-81  /  USDA/SEA — ^Animal  health  and  disease 

research;  funds  available;  apply  by  2-11-81 
MEETINGS 

3262  1-14-81  /  ED — ^National  Advisory  Council  on  Ethnic 
Heritage  Studies,  Washington,  D.C.  (open),  1-28  through 

1- 30-81 

3282  1-14-81  /  HHS/NIH — Communicative  Disorders  Review 
Committee,  Rockville,  Md.  (partially  open),  2-27-81 

3283  1-14-81  /  HHS/NIH — National  Heart  Lung,  and  Blood 
Advisory  Council  and  its  Manpower  and  Research 
subcommittees,  Bethesda,  Md.  (partially  open).  2-5  through 

2- 7-81 

3284  1-14-81  /  HHS/NIH — ^Neurological  Disorders  Program — 
Project  Review  B  Committee,  Bethesda,  Md.  (partially 
open),  2-20-81 

3283  1-14-81  /  HHS/NIH — Neurological  Disorders  Program 
Project  Review  A  Committee,  Marina  Del  Ray,  Calif, 
(partially  open),  2-14  through  2-16-81 

3284  1-14-81  /  HHS/NIH — Population  Research  Committee, 
Bethesta,  Md.  (partially  open),  3-12-81 

2762  1-12-81  /  NFAH — Humanities  Panel,  Washington,  D.C. 

(closed),  1-27-81 

3306  1-14-81  /  NFAH — Humanities  Panel,  Washington,  D.C. 

(closed),  1-29  and  1-30-81 

3097  1-13-81  /  NFAH — ^Media  Arts  Panel  (AFI/Review), 

Beverly  Hills,  Calif,  (closed),  1-20  and  1-30-81 

3098  1-13-81  /  NFAH — ^Visual  Arts  Panel  (Painting 
FellowsUps),  Washington,  D.C.  (closed),  2-2  through 
2-6-81 

OTHER  ITEMS  OF  INTEREST 
4606  1-16-81  /  ED — ^Arts  in  Education  Program 

3877  1-16-81  /  ED — Law-Related  Education  Program 

3873  1-16-81  /  ED/Office  of  Educational  Research  and 

Improvement — Minority  Institutions  Science  Improvement 
Program  (MISIP) 

3675  1-15-81  /  )ustice/NIC — Concept  papers  on  meeting  court 

orders  and  special  masters  training  proposed  submissions 
extended  through  FY 1981 

3263  1-14-81  /  NFAH — ^Arts  in  Education  Program;  correction  to 
application  notice  (deadline  2-27-81) 

[See  also  45  FR  66607,  Oct.  7, 1960] 

3814  1-16-81  /  USDA/FNS — Child  Care  Food  Program; 

matching  Federal  funds 

3814  1-16-81  /  USDA/FNS — Determining  eligibility  for  free  and 

reduced  price  meals  and  free  milk  in  schools; 
implementation  of  revised  income  poverty  guidelines 
3812  1-16-81  /  USDA/FNS — National  School  Lunch  Program, 

School  ^akfast  Program  and  State  Administrative 
Expense  Funds;  Changes  to  National  Average  Payment 
Factors 
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